Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Digitized  by  K.rt  OOQ  IC 


I 


U,S  9-70  a?,  .yo 


featbatb  College  libtain 


^ 


Google 


Digitized  by  K.rt  OOQ  IC 


TE 


Digitized  by  K.rt  OOQ  IC 


STATE  OP  MICHIGAN    - 


THE  JUDICATURE  ACT 

OF 

1915 


OTHER  ACTS  AFFECTING  PRACTICE 
AND  PROCEDURE 


PA88BD   AT  THE 

REGULAR  SESSION  OF  1915 


;,Google 


~'J  01.  ■>•,        ly  C 


Harvard  OoU^ge  L.ibrary 

Jan.  30.  19" 

Gi;  t  of 

Michigan  State  liibrary 


Note. — The  words  and  sentences  Inclosed  in  brackets  In  the  following  acts  wore 
In  the  bills  as  passed  by  the  Legislature,  but  not  in  the  enrolled  copy  as  approved 
by  the  Qovernor.  It  should,  however,  be  borne  in  mind  that  under  a  decision  ot 
the  Supreme  Court,  67  Mich.  128,  "Bracketed  words,  which  were  not  In  the  law 
as  approved  by  the  Governor,  have  no  proper  place  in  the  statute." 


Digitized  by  '^J  OOQ  IC 


PUBLIC  ACTS,  1915— No.  314. 


[No.  314.] 

AN  ACT  to  revise  and  congolidate  the  statutes  relating  to  the 
organization  and  jurisdiction  of  the  courts  of  this  State; 
the  powers  and  duties  of  such  courts,  and  of  the  judges  and 
other  offlcere  thereof;  the  forms  of  civil  actions;  the  time 
within  which  civil  actions  and  proceedings  may  be  brought 
in  said  courts;  pleading,  evidence,  practice  and  procedure 
in  civil  actions  and  proceedings  in  said  courts;  to  provide 
remedies  and  penalties  for  the  violation  of  certain  provi- 
sions of  this  act;  and  to  repeal  all  acts  and  parts  of  acts  in- 
consistent with,  or  contravening  any  of  the  provisions  of 
this  act. 

Tke  People  of  the  State  of  Michiffan.  enact: 

Section  1.    This  act  shall  be  shown  [known]  and  may  be  Act  how 
cited  as  "The  Judicature  Act  of  nineteen  hundred  fifteen."   ''°*"' 

Sbc.  2.  This  act  is  hereby  declared  to  be  remedial  in  charac- 1 
ter,  and  as  such  shall  he  liberally  construed  to  effectnate  the  " 
intents  and  purposes  thereof. 


CHAPTER  I. 

Of  the  Oi^nization  and  Powern  of  the  Supreme  Court. 

Section  1.    The  supreme  court  shall  consist  of  a  chief  jus-  orwhom 
tice,  and  seven  associate  justices,  to  be  chosen  by  the  electors  ^^{" 
of  this  State.     The  present  jnatires  of  said  court  shall  be 
justices  thereof,  until  the  expiration  of  their  respective  terms 
of  office. 

Sec,  2.     At  the  election  to  be  held  in  the  several  townships  wben  juhIcm 
and  cities  of  this  State,  on  the  first  Monday  of  April,  nine-  '^'^'^ 
teen  hundred  and  seventeen,  and  every  two  years  thereafter, 
there  shall  be  elected  two  justices  of  the  supreme  court,  to 
hold  their  offices  respectively  for  the  term  of  eight  years 
from  and  after  the  first  day  of  January  next  succeeding  such  Tsrm  or  omra 
.election. 

Sbc.  3.  Such  justices  shall  be  voted  for  on  the  same  bal-  Howvowaror. 
lot  as  circuit  judges  and  regents  of  the  university,  and  all 
the  provisions  of  law  then  existing  relating  to  election  of  cir- 
cuit judges,  so  far  as  applicable,  and  the  making  of  the  county 
and  State  canvasses  therefor,  and  certifying  the  result  there- 
of, shall  be  applicable  in  the  case  of  justices  of  the  supreme 
court. 

Sec.  4.    Whenever  a  vacancy  shall  happen  in  the  office  of  v»e*iicy. 
justice  of  the  supreme  court,  it  shall  be  filled  by  appoint- '""''"**'■ 
ment  of  the  Governor,  and  a  successor  shall  be  elected  at  the 
next  general  April  or  November  election. 

Sec.  5.    Five  justices  shall  be  sufficient  to  form  a  ()uorum  Quorara. 
for  the  hearing  of  cases  and  for  the  transaction  of  business.    .  , 
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nehearlng. 
Chief  Justice. 
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aod  ttie  court  shall  have  the  jnrigdictioQ  and  powers  couferred 
by  the  constitution  and  laws  of  this  State.  Parties  to  pro- 
ceediDgs  peodiog  in  the  supreme  court  shall  be  entitled  to 
an  oral  hearing  in  all  calendar  causes  and  upon  all  motions  in- 
volving constitutional  questions  and  personal  liberty.  When- 
ever there  shall  be  filed  a  dissenting  opinion  in  a  case  heard 
by  a  quorum  of  five  justices  only,  the  parties  therein  shall  have 
a  right  to  a  rehearing  before  the  entire  bench  npon  making  o 
proper  application  therefor.  The  powers  and  duties  apper- 
taining to  the  office  of  chief  justice  of  the  supreme  court 
shall  devolve,  from  time  to  time,  npon  the  two  justices  of  that 
court  whose  term. of  office  shall  soonest  expire  by  its  own  limi- 
tations; the  justice  having  served  the  longest  time  in  said 
court  shall  discharge  such  duties  during  the  year  next  pre- 
ceding the  last  year  of  his  term,  and  the  justice  having  served 
the  shortest  time  in  said  court  shall  discharge  such  duties 
during  the  last  year  of  his  said  term:  Provided,  tiowever.  In 
case  the  said  two  justices  have  serv'ed  the  same  length  of  time 
in  said  court,  then  the  justice  senior  in  years  shall  discharge 
such  duties  during  the  year  next  preceding  the  last  year  of 
his  term,  and  the  justice  junior  in  years  shall  discharge  such 
duties  during  the  last  year  of  his  term.  Four  terms  of  the 
supreme  court  shall  be  held  annually,  commencing  Tuesday 
after  the  first  Monday  of  January.  April.  June  and  October, 
which  shall  be  called  respectively  the  Janunry,  April,  June 
and  October  terms  of  said  conrt.  All  the  terms  of  said  court 
shall  be  held  at  the  supreme  court  room  in  the  city  of  Lan- 
sing, in  the  coimty  of  Tngham.  The  court  may  hold  special 
or  adjourned  terms,  and  shall  continue  its  sessions  a  sufficient 
number  of  days  at  each  term  to  hear  all  the  causes  ready  for 
hearing,  and  all  causes  and  questions  not  decided  at  the  term 
when  the  same  are  submitted  shall  be  determined  early  in  the 
next  succeeding  term. 

Sec.  6.  Each  jnstice  of  the  supreme  court  ahall  receive  an 
annual  salary  of  seven  thousand  dollars,  payable  out  of  the 
moneys  of  the  State  treasury,  belonging  to  the  general  fund, 
not  otherwise  appropriated. 

Sec.  7.  At  least  one  justice  shall  at  all  times  be  at  the  seat 
of  government,  and  all  justices  who  have  their  residences  else- 
where than  in  Lansing,  shall  pay  their  own  traveling  expenses 
between  their  homes  and  Lansing. 

Skc.  S.  Before  entering  upon  the  discharge  of  their  duties, 
the  several  Justices  shall  take  and  subscribe  the  oath  required 
by  the  conetitntion. 

Sec.  9.  The  supreme  court  shall  have  a  general  super- 
intending control  over  all  inferior  courts,  to  prevent  and  cor- 
rect errors  and  abuses  therein,  where  no  other  remedy  is  ex- 
pressly provided  by  law.  and  shall  have  also  jurisdiction  of 
suits,  actions  and  matters  brought  before  it  by  writ  of  cer- 
tiorari or  writ  of  error,  when  the  same  shall  be  allowed  by 
law  to  any  inferior  court,  to  magistrates  and  other  officers,  as 
well  in  cases  of  prosecution  for  any  offense,  misdemeanor  or 
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penalty,  iu  the  name  of  the  people  of  this  State,  aa  in  otber 
cases,  and  bj  certificate  of  any  circuit  judge  of  any  canse 
pending  or  tried  before  bim,  or  by  a  case  made  and  agreed  c«sem»de. 
upon  by  the  parties  or  their  attorneys,  in  any  circuit  court, 
and  certified  by  the  clerk  of  snch  circuit  court,  and  shall  other  writs. 
have  power  to  issue  writs  of  error,  certiorari,  habeas  corpus, 
mandamne,   quo   warranto,    procedendo,   prohibition,    super- 
sedeas, and  all  other  original  and  remedial  writs  which  may 
be  neceesary  for  the  due  execution  of  the  law  and  the  ad- 
miniBtration  of  justice,  and  the  full  and  perfect  exercise  of 
its  jurisdiction,  and  to  hear  and  determine  the  same.    In  all  jJi^'j^t^n 
other  cases  it  shall  have  appellate  jurisdiction  only. 

Bhc.  10.    At  any  of  the  general  terms  of  said  court,  it  shall  ^JJ^^", 
exercise  its  appellate  jurisdiction  in  suits,  in  equity  and  at  »iejuri«dic^ 
law,  and  in  probate  cases  originating  in  any  part  of  this  *'"''■ 
State. 

Sbc.  11.     Upon  all  questions  arising  under  the  exercise  of  Argumenu 
such  jurisdiction,  when  argument  of  counsel  may  be  desired  "^  "W""*^- 
or  intended  by  the  parties,  or  may  be  requested  by  the  court, 
the  court  may  order  such  arguments  to  be  had  at  any  of  said 
terms.     And  after  the  arguments  of  any  cause,  or  when  the  Point  not 
same  is  submitted  on  briefs,  if  the  court  is  of  opinion  that  '*'"*^' 
[a]  certain  point  or  legal  proposition  is  involved  which  is 
material  to  tJie  decision  of  the  case,  and  which  has  not  been 
raised  or  argued  by  counsel  on  either  side,  the  case  shall  not 
be  decided  on  such  point  or  proposition  until  both  counsel 
have  had  an  opportunity  to  argue  the  same  before  the  court. 

Sbc.  12.  If  neither  of  said  justices  shall  attend  on  the  first  Absence 
day  of  any  term  of  said  court,  it  shall  be  the  duty  of  the 
clerk  thereof,  at  any  time  after  four  o'clock  in  the  afternoon 
of  such  day,  to  open  the  said  court  by  proclamation,  and  im- 
mediately to  adjourn  the  same  to  the  next  day;  and  so  to 
open  and  adjourn  the  said  court  from  day  to  day,  until  the 
judges  thereof,  or  one  of  them,  shall  appear,  when  the  court 
shall  proceed  to  business,  if  a  quorum  be  present,  as  if  it 
had  been  opened  and  adjourned  by  a  judge  thereof. 

Sec.  13.    If  a  quorum  of  said  justices  shall  not  attend,  the  when  uiioram 
justice  or  justices  attending  may,  in  his  or  their  discretion,  ""'P"**"'- 
adjourn  the  said  court  from  day  to  day,  until  a  quorum  shall 
be  present;  or,  if  it  be  deemed  proper,  the  said  court  may  be  Adjoummeni. 
adjourned  without  day;  and  if  no  justice  shall  attend  before 
the  expiration  of  the  third  day  in  term,  the  clerk  shall  adjourn 
said  court  without  day. 

Sec.   14,     The  justices   of   the   supreme   court   shall   havepowerto 
power,  and  it  shall  be  their  duty,  by  general  rules  to  estab-  5J^|Jb 
iish,  and  from  time  to  time  thereafter  to  modify  and  amend,  ">  courts. 
the  practice  in  snch  court,  and  in  all  other  courts  of  record, 
in  the  cases  not  provided  for  by  any  statute;  and  they  shall,  Heruion 
once  at  least  in  every  two  years  thereafter,  if  necessary,  re-  °'  "''** 
vise  the  said  rules,  with  the  view  to  the  attainment,  so  far 
as  may  be  practicable,  of  the  following  improvements  in  the 
practice : 
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1.  The  aboliBhing  of  distinctions  between  law  and  equity 
proceedings,  as  far  as  practicable; 

2.  The  abolishing  of  all  fictions  and  unnecessary  proceaB 
and  proceedings; 

3.  The  simplifying  and  abbreviating  of  the  pleadings  and 
proceedings ; 

4.  The  expediting  of  the  decisions  of  caases; 

5.  The  regulation  of  costs; 

6.  The  remedying  of  such  abuses  and  imperfections  as  may 
be  found  to  eitist  in  the  practice ; 

7.  Tbe  abolishing  of  all  unnecessary  forms  and  techni- 
calities in  pleading  and  practice; 

8.  To  effectually  prevent  the  defeat  or  abatement  of  any 
civil  suit,  ex  contractu,  for  either  any  nonjoinder  or  mis- 
joinder of  parties,  where  the  same  can  be  done  consistently 
with  justice; 

9.  To  provide  for  all  necessary  amendments  of  process, 
pleadings  or  other  proceedings  in  such  case;  and 

10.  To  provide  the  manner  by  which  a  discontinuance  may 
be  entered  against  parties  improperly  joined  in  any  suit,  and 
by  which  parties  improperly  omitted  may  be  joined  in  the 
suit  and  brought  in  to  answer  thereto,  if  within  the  jurisdic- 
tion of  the  court. 

Sec.  15.  All  writs  and  process  issuing  out  of  said  court 
shall  be  styled  "In  the  Name  of  the  People  of  the  State  of 
Michigan,"  and  shall  run  into  and  be  executed  in  any  county 
of  the  State;  and  the  seal  of  said  court  atBxed  thereto,  or  im- 
pressed upon  any  writ  or  process,  in  any  suit  or  proceeding 
therein,  shall  be  conclusive  evidence  that  such  writ  or  process 
was  issued  by  said  conrt,  in  all  cases  where  such  writ  or  pro- 
cess may  be  lawfully  issued. 

Kec.  16.  The  supreme  court  shall  have  authority  to  pre- 
scribe from  time  to  time,  the  forms  of  all  process  to  be  is- 
sued out  of  the  circuit  courts  at  law  and  in  chancery,  and 
nntil  other  fonns  are  prescribed,  those  now  in  use  may  be 
continued,  so  far  as  they  may  be  applicable. 

Sec.  17.  The  supreme  court  shall  have  power,  in  all  such 
cases  as  shall  be  deemed  proper,  to  compel  any  party  to  a 
suit  pending  therein,  to  prodnce  and  discover  books,  papers 
and  documents  in  his  possession  or  power,  relating  to  the 
merits  of  any  such  suit,  or  of  any  defense  therein. 

Sbc.  18.  The  court  shall,  by  general  rules,  prescribe  the 
cases  in  which  such  discovery  may  be  compelled,  where  the 
same  are  not  herein  provided,  and  the  costs  of  such  proceed- 
ings shall  always  be  awarded  in  tbe  discretion  of  the  court. 

Sec.  19.  To  entitle  a  party  to  any  such  discovery,  he  shall 
present  a  petition  to  the  court,  or  to  any  justice  in  vacation, 
verified  by  oatb.  upon  which  an  order  may  be  granted  by  the 
court  or  such  justice,  for  the  discovery  sought,  or  that  the 
party  against  whom  the  same  is  sought  show  cause  why  the 
prayer  of  such  petition  should  not  be  granted. 


,  Google 


PUBUC  ACTS,  1915— No.  314.  7 

6bc.  20.    Ever;  such  order  ma;  be  racated  b;  the  justice  wben  order 
granting  the  same  or  by  the  court :  SJSwd. 

1.  Upon  satisfactory'  evidence  that  the  same  ought  not  to 
have  been  granted; 

2.  Upon  the  discovery  sought  being  made; 

3.  Upon  the  party  required  to  make  the  discovery  deny- 
ing, on  oath,  the  possession  or  ccmtrol  of  the  books,  papers 
or  documents  ordered  to  be  produced. 

8bc.  21.    The  court  shall  provide,  by  genera)  rules,  for  the  siting  pro- 
staying  of  proceedings  in  any  case  where  such  discovery  shall  '=»*o'"i"' 
have  twea  ordered,  until  such  order  shall  have  been  complied 
with  or  vacated. 

Sec.  22.    In  ease  any  party  refusing  or  neglecting  to  obey  miu^io 
any  such  order  for  discovery  within  such  time  as  may  be  °  ^ "  *'' 
deemed  reasonable,  the  court  may  nonsuit  him,  or  may  strike 
out  any  plea  or  notice  be  may  have  given,  or  may  debar  him 
from  any  particular  defense  in  relation  to  which  such  dis- 
covery is  sought;  and  the  power  of  the  court  to  compel  such 
discovery  shall  be  confined  to  the  remedies  herein  provided,  ^^" 
and   shall   not  extend  to  authorize   any  other  proceeding  diBcoTerr. 
against  the  person  or  property  of  the  party  so  refusing  or  """  i™***!- 
neglecting. 

Sec.  23.    The  books,  papers  and  documents  produced  under  Effect  ot 
any  order  made  in  pursaance  of  the  preceding  sections,  shall  Sr^ka'?etc. 
have  the  same  effect,  when  used  by  the  party  requiring  them, 
as  if  produced  upon  notice,  according  to  the  practice  of  the 
court. 

Sdc.  24.  The  supreme  court  shall,  amongst  other  things,  f"""™^^^' 
regulate  and  prescribe  the  practice  therein,  and  in  the  circuit  pisct^. 
courts,  where  the  same  is  not  prescribed  by  any  statute,  in 
relation  to- bills  of  exceptions,  cases  made  by  the  parties,  spe- 
cial verdicts,  granting  new  trials,  motions  in  arrest  of  judg- 
ment, taxation  of  costs,  giving  notice  of  special  motions,  and 
of  such  other  proceedings  as  the  court  may  think  proper; 
staying  proceedings  when  necessary  to  prevent  injustice,  and 
the  hearing  of  motions,  imposing  terms,  in  their  discretion, 
on  granting  such  motions. 

Bbc.  25.    In  cases  not  otherwise  provided  for,  the  supreme  Qnuninc  ot 
court  shall  have  power,  from  time  to  time,  by  general  rules,  proSldiJi|S"' 
to  prescribe  the  cases  in  which  the  circuit  courts,  or  any  judge  ^,^S^\c 
thereof,  or  circuit  court  commissioner,  may  ^fl'ant  orders  to 
stay  proceedings  in  causes  and  matters  pending  in  the  circuit 
courts,  and  upon  process  issued  therefrom,  the  effect  of  such 
orders,  and  the  terms  and  conditions  on  which  they  shall  be 
granted. 

Sbc.  26.     When  the  justices  of  the  supreme  court  shall  be  Bquii 
equally  divided  in  opinion  upon  any  case  submitted  to  them.  S'SS^. 
brought  before  said  court  by  appeal,  certiorari,  or  writ  of 
error,  the  judgment  or  decree  of  the  court  below  shall  be 
affirmed. 

Sbc.  27.     No  justice  of  the  supreme  court  shall  practice  No  juatice 
as  attorney  or  counselor  in  any  court  of  this  State.  ^  SuSrwr. 
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Sac.  28.  The  seals  of  the  supreme  court  now  in  use  shall 
coDtiDue  to  be  used  therein;  and  with  such  other  seals  as  ma; 
be  devised  for  that  purpose  according  to  law,  shall  be  the 
seals  of  said  court. 

Sbc.  2d.  The  supreme  court  ma;,  at  any  time,  in  accord- 
ance with  and  for  the  speed;  furtherance  of  justice  in  an; 
suit,  either  at  law  or  in  equit;,  call  upon  the  parties  to  such 
Buit,  or  an;  witness  thereto,  to  testify  orally  in  open  court; 
and  said  conrt  may,  b;  rule,  provide  for  a  similar  practice 
in  the  circuit  courts.  But  no  party  or  witness  whose  evi- 
dence may  not  be  received  uuder  the  statutes  of  the  State 
shall  be  called  upon  to  testify  under  the  provisions  of  this 
section. 

Bbc.  30.  The  decisions  of  the  supreme  court,  with  the  rea- 
sons therefor,  shall  be  in  writing,  and  signed  by  the  justices 
concurring  therein.  Any  justice  dissenting  therefrom  shall 
give  the  reasons  of  such  dissent  in  writing,  over  his  signature ; 
and  sucb  opinions  shall  be  filed  in  the  office  of  the  clerk  of 
the  supreme  court,  and  copies  thereof  shall  at  the  same  time 
be  delivered  to  the  reporter  of  said  court. 


Of  the  Clerk  of  the  Supreme  Court. 

Appointment.  Sbc.  31.  The  Supreme  court  ma;  appoint  a  clerk  of  said 
court  who  shall  hold  bis  office  during  the  pleasure  of  said 

Term;  oath,  court.  Such  clerk  Shall  take  the  constitutional  oath  of  office 
and  shall  perform  such  duties  as  may  be  required  by  law  or 

Dntta,  b;  the  court.    It  shall  be  the  dut;  of  the  clerk  to  collect  all 

fees  of  bis  office  provided  for  either  b;  statute  or  the  rules 
of  court,  and  pa;  the  same  monthly  into  the  State  treasury, 
taking  the  treasurer's  receipt  therefor,  which  receipt  the  clerk 

Bond.  shall  file  in  his  office.    The  bond  required  by  law  to  be  given 

by  said  clerk,  when  approved,  shall  be  filed  in  the  office  of  the 
Secretary  of  State  and  the  coat  thereof  shall  be  paid  by  the 
Board  of  Stiite  Auditors.  Said  clerk  shall  be  an  attorney 
duly  admitted  to  practice  before  the  bar  of  said  court. 

Salary  Sbc.  32.     The  clerk  of  the  supreme  court  shall  receive  a 

salary  of  five  thousand  dollars  per  annum  and  his  actual  and 
necessary  expenses  for  clerk  hire,  to  be  fixed  by  the  court. 

Deputy.  He  ma;  also  appoint  a  deput;  with  the  approval  of  the  court 

who  shall  receive  such  salary  as  the  court  may  fix.  Said 
deput;  shall  be  an  attorne;  dul;  admitted  to  practice  .before 

compenMtion,  the  bar  of  Said  court.    The  compensation  of  such  clerk,  to- 

how  paid  gether  with  the  other  expenses  of  the  office  as  herein  provided, 
shall  be  paid  monthl;  out  of  the  general  fund  in  the  State 
treasury  on  vouchers  to  be  approved  by  a  justice  of  the  court. 

Care  of  Sbc.  33.     The  clerk  of  the  supreme  court  shall  have  the 

records,  etc.  pj,i.g  gQ^  custody  of  all  the  records,  seals,  books  and  papers 
appertaining  to  his  said  office,  and  filed  or  deposited  therein; 
and  shall  perform  all  such  other  duties  relating  to  his  office 
as  are  required  of  him  b;  law,  or  b;  the  rules  and  practice  of 
the  court. 
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S»c.  34.  Whenever  the  clerk  of  the  supreme  court  shall  When  deputy 
.be  absent  from  hia  office,  or  from  the  place  where  any  official  SiSS?""" 
duty  is  required  to  be  performed  by  him,  or  shall  be  in- 
capable of  performing  tbe  duties  of  bis  office,  and  whenever 
his  office  shall  be  vacant,  his  deputy  bo  appointed  and  quali- 
fied may  perfoim  tbe  duties  of  such  office,  during  such  ab- 
sence, inability  or  vacancy. 

Sex:.  35.     The  clerk   of  the  supreme  court  shall   provide  to  provide 
snch  books  for  entering  proceedings  in  said  court  as  tbe  jus-  ^°°^'- 
tices  thereof  shall  direct. 

Sex:.  36.    Tbe  clerk  of  (be  supreme  court  of  this  State  be-  Bond  oi 
fore  entering  upon  tbe  duties  of  bis  office,  and  within  ten    "^  ' 
days  after  his  appointment  to  sucb  office,  sLall  give  a  bond 
to  the  people  of  the  State  of  Michigan,  in  the  penal  sum  of 
Ave  thousand  dollars,  to  be  approved  by  tbe  chief  justice  of 
the  supreme  court,  for  the  faithful  discharge  of  the  duties 
of  bis  office.     Such  bond  shall  be  in  each  instance  for  the 
period  of  five  years,  and  shall  be  renewed  at  all  events  at 
the  expiration  of  that  time,  but  the  supreme  court  may  re-  Renewal. 
quire  a  new  or  additional  bond  at  any  time. 

Sec.  37.    The  condition  of  such  bond  shall  be  in  substance  conditioo 
as  follows :  "' '"'"'' 

WHEREAS,  The  above  bounden,  

hath  be«n  duly  appointed  by  the  supreme  court  to  the  office 
of  clerk  of  tbe  supreme  court :  Now,  therefore,  the  condition 

of  the  above  obligation  is  such,  that  if  the  said 

shall  for  the  period  of  five  years,  if  he  shall  so  long 

continue  in  office,  faithfully,  truly  and  impartially  enter  and 
record  all  orders,  decrees,  judgments,  and  proceedings  of  said 
supreme  court,  and  shall  faithfully  and  impartially  perform 
all  other  duties  of  his  said  office,  and  shall  pay  over  all 
moneys  that  may  come  into  his  hands  as  such  clerk,  and  shall 
deliver  over  to  his  successor  in  office,  all  the  book^,  records, 
papers,  seals  and  other  things  belonging  to  said  office,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full 
force. 

Of  the  State  Reporter. 

Sbc.  38.    The  supreme  court  shall  appoint,  as  often  as  any  AppotDtment. 
vacancy  shall  occur,  a  person  of  known  integrity,  experience, 
and  learning  in  the  law,  reporter  of  the  decisions  thereof,  to 
be  called  the  State  reporter,  who  shall  hold  his  office  during  Term, 
the  pleasure  of  said  court. 

Sec.  39.  The  State  reporter,  before  entering  upon  the  dutiee  oath. 
of  bis  office,  shall  take  and  subscribe  the  constitutional  oatli 
of  office  before  one  of  the  justices  of  said  court,  who  shall 
cause  the  same  to  be  filed  in  the  office  of  the  Secretary  of 
State,  and  shall  give  his  bond  to  the  State,  with  two  sufficient  Bond, 
sureties,  to  be  approved  by  said  court,  in  the  sum  of  three 
thousand  dollars,  conditioned  for  the  faithful  performance 
of  his  official  duties  with  correctness  and  impartiality.       ,  CtOOqIc 
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Term;  duties. 


Sec.  40.  It  shall  be  the  duty  of  the  State  reporter  to  faith- 
fully and  correctly  prepare  all  the  decisions  of  such  court  for  ' 
publication  in  volumes  of  not  less  than  seven  hundred  nor 
more  than  seven  hundred  and  fifty  pages  each,  and  cause  the 
same  to  be  published  as  often  as  sufficient  matter  for  such 
volume  shall  be  filed  by  such  court,  and  within  sixty  days  after 
the  fliiog  of  the  same,  and  he  shall  report  and  publish  in  such 
volumes  the  decisions  of  the  court,  and  any  dissenting  opinion 
that  may  be  filed,  together  with  a  brief  statement  of  the  facts 
of  each  case,  and  the  points  made  and  authorities  cited  by 
counsel  therein. 

Sec.  41.  The  State  reporter  shall  receive  an  annual  salary 
and  his  actual  and  necessary  expenses  for  clerk  hire,  to  be 
fixed  by  the  supreme  court  from  time  to  time  as  the  needs 
of  his  office  demand ;  which  salary  and  expenses  for  clerk  hire 
shall  be  paid  monthly,  upon  a  warrant  of  the  Auditor  Gen- 
eral upon  the  State  Treasurer,  approved  by  the  chief  jus- 
tice of  the  supreme  court,  and  shall  be  paid  out  of  the  gen- 
eral fund.  Whenever  any  State  reporter  shall  be  removed 
from  office  or  shall  resign,  bis  successor  in  office  shall  have 
the  right  of  possession  of  all  books  and  papers  in  the  hands 
of  such  reporter,  by  virtue  of  his  office,  at  the  date  of  such 
removal,  or  at  the  time  such  resignation  shall  take  effect. 

Of  the  Crier. 

Snc.  42.  The  supreme  court  may  appoint  a  crier  for  said 
court,  who  shall  hold  his  office  during  the  pleasure  of  the 
court.  He  shall  have  sole  charge  of  the  supreme  court  room 
and  of  the  rooms  aligned  to  the  justices  of  the  supreme 
court  in  the  capitol,  and  shall  perform  such  other  duties  as 
shall  from  time  to  time  be  required  by  the  said  court.  The 
said  crier,  may  with  the  consent  of  the  court  appoint  an 
assistant  crier,  and  shall  perform  such  duties  as  shall  be  pre- 
scribed by  the  court.  Said  crier  and  assistant  crier  shall  re- 
ceive such  salary  as  may  be  fixed  by  the  justices  of  the  su- 
preme court,  to  be  paid  at  the  same  time  and  in  the  same 
manner  as  the  salaries  of  other  State  ofQcers  are  paid. 

Sbc.  43.  The  person  so  appointed  crier  shall,  upon  filing 
with  the  clerk  of  said  court  such  bond  as  is  required  by  law  to 
be  given  by  sheriffs,  to  he  approved  by  the  chief  justice  of 
said  court,  have  power  to  serve  all  orders,  processes  or  writs 
issued  from  said  court,  and  shall  collect  for  such  service  the 
fees  allowed  by  law  to  sheriffs.  Any  and  all  fees  collected  by 
the  crier  shall  be  paid  into  the  State  treasury  to  be  accredited 
to  the  general  fund, 

8e!C.  44.  The  salary  of  the  crier  and  of  the  assistant  crier 
shall  be  paid  by  the  State  Treasurer  monthly  out  of  any 
money  in  the  general  fund  in  the  State  treasury  not  otherwise 
appropriated,  in  the  manner  provided  for  the  payment  of 
salaries  of  other  State  officers.  The  Auditor  General  shall 
incorporate  in  the  State  tax  for  the  year  nineteen  hundred 
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sixteen  and  every  year  thereafter  a  sufficient  amount  to  re- 
imburse tbe  general  fund  in  the  State  treasury  for  the  amounts 
appropriated  by  this  section. 

Of  Clerical  Help. 

Sec.  45.     Each  of  the  justices  of  the  supreme  court  is  Clerical  neip. 
hereby  authorized  to  employ  necessary  clerical  help  to  assist 
him  ID  the  performance  of  such  clerical  work  in  connection 
with  his  office  as  he  may  deem  expedient,  not  exceeding  an 
expense  aggregating  one  thousand  dollars  for  each  justice  Expem* 
in  any  one  year,  '■ 

Sbc.  46.    Such  help  shall  be  paid  by  the  Auditor  General  Howpsid. 
on  a  bill  rendered  by  the  person  so  employed  and  the  certifi- 
cate of  either  of  said  justices  that  the  work  charged  for  has 
been  performed  for  the  State  of  Michigan  at  tbe  request  of 
such  justice. 

Sec.  47,    There  shall  be,  and  is  hereby  appropriated  out  of  Aw«>pri»- 
tbe  money  in  tbe  treasury  to  the  credit  of  tbe  general  fund, 
and  not  otherwise  appropriated,  for  each  year  hereafter,  the 
sum  of  eight  thousand  dollars  for  the  purpose  of  paying  for 
the  clerical  help  provided  for  in  section  'forty-flve  of  this 
chapter :  Provided,  That  any  money  hereby  appropriated  for  p^jt^- 
any  year  and  not  used  shall  at  the  end  of  such  year,  be  trans-  ^  b«iMco. 
ferred  by  the  treasurer  to  the  credit  of  the  general  fund. 

Of  Attorneys  and  Counselors. 

Bbc.  48.    All  licensed  practitioners  before  the  courts  of  this  DeeiKnatioa. 
State  shall  be  hereafter  designated  as  "attorneys  and  coun- 
selors." 

8bc.  49.  Any  practicing  attorney  resident  of  another  state  'fP^^ 
or  territory  of  the  United  States  or  of  a  foreign  country  may  mm^Is. 
be  admitted  on  motion,  by  the  court,  to  try  a  certain  case  in 
such  court;  but  shall  not  be  admitted  to  the  general  trial  of 
cases  in  such  court  or  to  the  general  practice  of  the  law  in 
this  State  without  complying  with  the  provisions  of  this 
chapter. 

Sec.  50.     Any   person  being  a  citizen  of  this  State  or  a  AdmiBsion 
citizen  of  one  of  the  other  states  or  territories  of  the  United  |^^^ 
States  who  proves  to  the  satisfaction  of  the  Board  of  Ex- 
aminers that  it  is  his  intention  to  maintain  an  office  in  this 
State  for  the  practice  of  the  law  and  to  practice  in  this  State, 
who  has  been  admitted  and  licensed  to  practice  in  the  court 
of  last  resort  of  a  state  or  territory  of  the  tJnited  States, 
or  in  the  District  of  Columbia,  and  whose  principal  business 
for  three  years  or  more  immediately  preceding  his  application 
for  admission  has  been  the  practice  of  the  law  in  the  courts 
of  record  in  such  state,  territory  or  district,  may  be  admitted 
to  the  general  practice  of  the  law  in  this  State  on  comply- 
ing with  the  terms  of  this  section  as  follows :    He  shall  file  Apiflicmon. 
his  application  with  the  Board  of  Examiners  showing  his 
qnalifications  as  above  prescribed  together  with  the  written  i^~q^)o[(^ 
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recommendation  of  one  of  the  judges  of  one  of  tbe  courts 
named  above  in  this  section  as  to  character,  education  and 
ability,  and  a  certified  copy  of  the  certificates,  affidavits  and 
other  papers  not  including  examination  questions  and  answers 
which  were  submitted  upon  his  application  for  admission  in 

Fee.  such  aforesaid  state  or  territory.    He  shall  pay  to  said  board 

at  the  time  of  filing  his  application  the  same  fee  required  by 
other  applicants  under  this  chapter.     On  the  filing  of  such 

iiivesti«aiiaii    application,  together  with  such  recommendation,  Buch  Board 

Suona.""""  "^  Examiners  shall  make  an  independent  Investigation  into  the 
qualifications  of  such  applicant,  mental  and  moral,  and  his 
standing  as  a  citizen  and  an  attorney  in  the  state  or  territory 
in  which  he  was  so  admitted  to  practice  law,  and  if  the  board 
is  satisfied  that  the  applicant  has  t>een  so  admitted  and  is 
licensed  to  practice  in  such  court  or  courts  alwve  mentioned 
and  is  of  good  moral  character  and  has  practiced  law  for 
three  years  prior  to  the  filing  of  such  application  and  possesses 
the  qualifications  as  to  general  education  and  good  moral 
character  required  for  the  practice  of  law  in  this  Btate  as 
provided   in  section   fifty-three   of  this   chapter,  such  board 

certul<^aIioa     shall  Certify  its  findings  to  the  supreme  court  of  this  State, 

of  flndinga.  ^j^j  jj^^  supreme  court  may,  in  its  discretion,  on  the  filing 
of  such  certificate  of  such  Board  of  Examiners  and  on  motion 
made  by  some  member  of  the  bar  of  said  court,  if  said  supreme 
court  is  satisfied  as  to  the  qualifications  of  such  applicant, 
admit  him  to  the  general  practice  of  law  in  all  the  courts  of 
this  ^tate. 

Board  of  law        Sbc,  51.     There  shall  be  a  Board  of  Law  Examiners,  con- 

rawniDere,  gisting  of  five  members,  to  be  constituted  as  follows:  The 
Governor  shall  on  the  nomination  by  the  supreme  court  and 

Appointment,  ou  or  before  the  first  day  of  July  in  each  year  appoint  a  mem- 
ber of  said  board  for  the  term  of  five  years.  The  Board  of 
Examiners  now  in  existence  shall  continue  and  the  terms  of 
the  members  thereof  shall  expire  as  provided  in  the  act  under 

Meetings.  which  they  were  severally  appointed.  Such  board  shall  meet  at 
the  capitol,  in  the  city  of  Lansing,  at  least  once  in  each  year 
during  the  session  of  the  supreme  court,  and  also  at  other 
times  and  places  in  the  State,  If  the  supreme  court  shall  so 

Eiuninaiiooa.  direct,  for  the  purpose  of  examining  all  applicants  for  ad- 
mission to  the  bar  as  to  their  general  education,  legal  learn- 
ing and  general  qualifications  to  practice  in  the  several  courts 
of  this  State  as  attorneys  and  counselors,  and  upon  such  ex- 
amination being  had,  the  board  shall  issue  to  each  of  the  ap- 

Ceriincaieoi    pUcasts  who  sball  pass  the  required  examination  a  certificate 

qiuaiflcftUon.  (jf  qualification  stating  his  standing  and  recommending  his 
admission  to  the  bar.     Such  board  shall  elect  from  its  mem- 

secteuiT,        bers  a  secretary  and  a  treasurer,  and  shall  make  rules  and 

^  regulations  relative  to  such  examination  and  to  the  conduct 

and  performance  of  its  duties  under  this  chapter,  which  rules 

Fraeident.  shall  take  effect  upon  approval  by  the  supreme  court.  The 
president  of  said  board  shall  be  the  member  whose  term  of 

Qiioium.         office  shall  first  expire.     Three  members  of  the  board  shall 
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constitute  a  quorum  for  the  transaction  of  business.  The 
present  rules  of  the  board  shall  remaiu  in  effect  until  altered 
as  provided  herein. 

Sec.  52.    Any  person  of  legal  age,  who  is  a  resident  and  Pj?.'^', 
citizen  of  the  United  States,  wbo  has  had  the  general  educa-        " 
tion  prescribed  in  section  fifty-three  of  this  chapter  and  wbo 
is  of  good  moral  character,  may  be  admitted  to  practice  as 
an  attorney  and  counselor  in  all  the  courts  of  record  of  this 
State  on  motion  made  in  the  supreme  court  or  any  circuit 
court  of  the  State,  but  the  applicant  shall  first  produce  the 
certificate  provided  for  in  section  fifty-one  of  this  chapter, 
from  the  board  of  examiners,  that  he  possesses  suEBcient  learn- 
ing in  the  law,  good  moral  character  and  ability  to  enable  him 
to  property  practice  as  an  attorney  and  counselor  in  the  courts 
of  this  State:  Provided,  That  in  case  of  admission  to  practice  ptotIto, 
by  the  circuit  court  the  clerk  of  said  court  shall  forthwith  S^roul?. 
send  a  transcript  of  the  record  of  such  admission  to  the  clerk 
of  the  supreme  court,  whose  duty  it  shall  be  to  enter  the 
name  of  the  attorney  so  admitted  on  the  roll  of  attorneys  of 
said  court.    No  person  shall  be  entitled  to  practice  as  an  at-  J^**?Si 
tomey  and  counselor  in  this  State  until  he  shall  be  licensed  required.'^ 
to  do  so  by  said  courts.    No  person  shall  be  denied  admission  bbx. 
to  practice  as  an  attorney  and  counselor  on  account  of  sex. 

Sbc.  53.  Satisfactory  evidence,  as  prescribed  by  the  rules  STiStaWo" 
of  the  Board  of  Examiners,  shall  be  produced  by  the  applicant 
of  his  name,  residence,  citizenship,  good  moral  character  and 
the  possession  of  a  general  education  including  the  completion 
of  a  four  years'  high  school  course,  or  equivalent  work,  and 
that  he  has  been  a  resident  student  for  the  period  of  three 
years  in  a  duly  incorporated  college  or  university  oi^nized 
under  the  laws  of  this  or  any  other  state,  or  four  years  in 
a  law  office  under  the  supervision  of  a  reputable  attorney  in 
good  standing,  wbo  shall  prescribe  and  direct  tbe  course  of 
study  of  such  applicant,  examining  him  at  regular  intervals 
and  certifying  as  to  the  work  done,  the  books  studied  and  the 
proficiency  attained  by  the  applicant.  A  fee  to  be  fixed  by  a  Fw- 
rule  of  the  board  of  not  more  than  fifteen  dollars  shall  ac- 
company the  application.  Proof  of  the  possession  of  the  gen-  ^^J^Jjn 
eral  education  hereinbefore  prescribed  may  be  made  by  pre- 
senting a  diploma  of  graduation  from  the  liberal  arts  or 
corresponding  department  of  any  reputable  college  or  uni- 
versity, or  of  a  State  normal  school  of  this  State,  or  of  a  high 
school  of  this  State  requiring  four  years'  course  including 
at  least  fifteen  nnits  of  work  of  the  high  school  grade,  or  of 
a  reputable  institution  of  similar  character  and  with  equiva- 
lent requirements  of  this  or  any  other  State.  Graduates  of  ^JJ^i^J^i,"' 
reputable  law  schools  (or  others  who  have  completed  the 
regular  course  of  study  in  such  schools)  requiring  a  three 
years'  course  for  graduation  and  a  fonr  years'  high  school 
course,  or  its  equivalent,  for  admission,  may  in  lieu  of  the 
foregoing  certificates  present  a  certificate  from  the  law  school 
from  which  the  applicant  has  been  graduated,  which  certifl- 
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Further 
high  school 


cate  shall  show  in  detail  ttie  high  school  work,  or  its  equiva- 
lent, upon  which  said  applicant  was  admitted  to  said  law 
school,  or  that  the  applicant  before  admission  was  examined 
by  said  law  school  as  to  his  preliminary  education,  and  that 
the  same  was  found  upon  such  examination  to  be  in  fact 
equal  to  four  years'  high  school  course  or  its  equivalent.  The 
applicant  shall  be  required  to  submit  to  a  written  examina- 
tion prepared  by  said  board,  and  also  to  such  oral  examina- 
tion as  the  board  may  think  proper.  The  subjects  upon  which 
applicants  shall  be  examined  shall  be  determined  and  pub- 
lished by  the  said  Board  of  Law  Examiners,  who  shall  also 
make  and  publish  rules  and  regulations  concerning  the  con- 
duct of  said  examination  and  the  scholarship  gr^es  to  be 
obtained.  No  person  who  has  not  completed  the  regalar 
course  of  study  of  a  reputable  law  school  with  a  three  years' 
course  shall  be  eligible  to  the  examinations  for  admission  to 
the  bar,  unless  at  least  four  years  before  he  takes  such  ex- 
aminations he  has  filed  with  the  secretary  of  the  Board  of  Law 
Examiners  a  statement  supported  by  his  affidavit,  and  that  of 
the  attorney  under  whom  he  proposes  to  study,  to  the  effect 
that  he  is  banning  the  study  of  law  with  said  preceptor, 
giving  the  name  and  address  of  the  same,  and  that  he  proposes 
to  apply  for  admission  to  the  bar  when  eligible :  Promded, 
That  any  person  actually  enrolled  in  the  department  of  law  of 
the  University  of  Michignn,  Detroit  College  of  Law  or  the 
law  Department  of  the  University  of  Detroit  prior  to  the 
fifteenth  day  of  August,  nineteen  hundred  thirteen,  and  who 
shall  have  completed  the  full  prescribed  law  course  in  and 
have  been  graduated  from  the  law  department  of  any  of  the 
above  mentioned  institutions  shall  be  admitted  to  practice  at 
the  bar  of  all  the  courts  of  this  State  upon  the  production  of 
a  diploma  authenticated  by  the  proper  officers  and  duly  sealed 
by  the  said  University  of  Michigan,  Detroit  College  of  Law  or 
the  University  of  Detroit:  Provided  further,  That  a  student 
may  enter  any  reputable  law  school  without  credits  for  a  full 
high  school  course  or  its  equivalent  if  he  is  deficient  not  more 
than  twenty-flve  per  cent  of  such  high  school  course  or  its 
equivalent,  and  he  makes  up  such  deficiency  before  the  be- 
ginning of  the  third  year  of  his  law  course. 

Sec.  54.  The  examinatinn  papers  shall  he  kept  on  file  in  the 
office  of  the  secretary  of  the  board,  and  a  record  of  such  ap- 
plication and  the  name  of  the  applicant  and  his  qualifications 
and  general  standing  as  ascertained  by  each  examination,  and 
the  secretary  of  the  board  shall  furnish  each  applicant  with 
a  card,  showing  the  proficiency  he  has  attained  in  each  branch 
or  subject  upon  which  he  has  been  examined,  whether  a  cer- 
tificate is  issued  or  not.  Any  applicant  failing  to  pass  the 
examination  may  again  apply  after  six  months  by  showing  to 
the  board  that  he  has  diligently  pursued  the  study  of  law 
six  months  prior  to  the  examination,  and  he  shall  not  be  re- 
quired to  pay  an  extra  fee  for  the  second  examination.  For 
each  subsequent  examination  the  applicant  shall  pay  to  tbe 
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said  board  a  fee  of  ten  dollars.  No  person  shall  be  eligible 
to  more  than  three  examinations  within  a  period  of  three 
years. 

S£)C.  55.    The  Board  of  E^zaminers  shall  receive  as  compensa-  compeiu&iion 
tion  for  their  services  twenty -five  dollars  per  day  for  the  time  '"  board, 
actaally  spent  and  their  necessary  expenses  incurred  in  the 
discharge  of  their  dnties  ss  examiners  in  going  to,  holding 
and  returning  from  such  examinations;  and  the  other  neces- 
sary expenses  of  the  board  shall  also  be  paid,  all  to  be  audited  e 
and  certified  by  the  clerk  or  one  of  the  jnstices  of  the  supreme 
court:  Provided,  hov?ever,  That  all  compensation  for  services  p^^j^^  ^^^^ 
or  expenses  of  the  members  of  the  board  shall  not  exceed  of  expenn. 
the  amount  received  as  fees  from  applicants.    Any  excess  of  Diapoaiuon 
fees  received  from  applicants  over  the  amount  necessary  to  "'  *»=«"■ 
pay  any  sums  for  the  future  compensation  and  expenses  of 
the  members  of  said  board  and  the  expenses  of  said  board, 
shall  be  tnrned  into  the  State  treasury  by  the  treasurer  of 
said  board  on  the  first  day  of  July  of  each  year. 

Bec.  56.    Every  person  admitted  to  practice  as  an  attorney  Oathotofflce. 
and  counselor  shall  take  the  constitutional  oath  of  office  in 
open  court,  and  subscribe  the  same  in  a  roll  or  book  to  be 
kept  by  the  clerk  for  that  purpose. 

Sbc.  57.     Every  person  licensed  to  practice  as  an  attorney  whe™  may 
and  counselor  in   the  supreme  court,  shall  be  authorised  to  ^      ""' 
practice  in  every  court  of  law  in  this  State. 

Sec.  58.  Attorneys  and  counselors  may  be  removed  or  BemoTai  or 
suspended  by  the  supreme  or  circuit  courts  in  which  they  ""'*™'°"- 
shall  be  authorized  to  practice.. 

Sec.  59.  Any  attorney  and  counselor  may  be  removed  or  cvrnx. 
suspended,  who  shall  be  guilty  of  any  deceit,  malpractice, 
crime  or  misdemeanor;  but  not  until  a  copy  of  the  charges  Charges, 
against  him  shall  have  been  delivered  to  him  by  the  clerk 
of  the  court  in  which  the  proceedings  shall  be  bad,  and  an 
opportunity  shall  have  been  given  to  him  to  be  heard  in  his 
defense. 

Sex:.  fiO.     The  removal  or  suspension  of  any  attorney  and  EOect  of 
counselor  by  any  court  of  competent  jurisdiction,  shall  operate  JSSi'SS1io''d. 
as  a  removal  or  suspension  in  every  court  of  this  State,  and 
any  person  so  removed  or  suspended,  who  shall,  while  such 
disability  exists,  hold  himself  out  to  the  public  or  represent 
himself  to  any  person  as  authorized  to  practice  in  any  of  the  penaitvior 
courts  of  this  State,  or  who  shall  practice  or  attempt  to  prac-  practicW 
tice,  or  appear  as  attorney  or  counselor  for  any  party  other 
than  himself  in  any  of  said  courts,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 
by  a  flue  not  to  exceed  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  more  than  three  months,  or  by 
both  such   fine  and  imprisonment,  in  the  discretion   of  the 
court. 

Sec.  61.     It  shall  be  unlawful  for  any  person  who  is  not  unlawful  to 
a  regularly  licensed  attorney  and  counselor  of  this  State,  or  SS'hISiS."'' 
who  is  suspended  or  disbarred  from  practice,  to  represent 
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himself  as  an  attorney  at  law,  or  to  use  any  sign,  letter  head, 
retarn  envelope,  or  writing,  printing  or  advertising  of  any 
kind  whatever  in  or  by  whicb  he  designates  or  representB  his 
place  of  business  as  a  law  ofBce  or  himself  as  a  lawyer,  attor- 
ney at  iaw,  counselor,  or  in  any  way  represent  to  the  public 
that  he  is  an  attorney  at  law,  or  hie  place  of  business  a  law 
office;  or  to  make  any  representations  to  any  person  or  per- 
sons, either  spoken  or  written,  intended  to  lead  such  person 
or  persons  to  believe  that  the  person  making  such  representa- 
tions is  an  attorney  at  law:  Provided,  That  this  section  shall 
not  apply  to  licensed  attorneys  of  other  states  while  tem- 
porarily in  this  State. 

Sfjc.  62.  Any  person  violating  the  provisions  of  the  pre- 
ceding section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars  and  not  more  than  five  hundred  dollars  and 
costs  of  prosecution,  or  by  imprisonment  in  the  county  jail 
for  a  period  of  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court. 

Sec.  63.  When  an  attorney  shall  die,  be  removed  or  sus- 
pended, or  cease  to  act  as  such,  the  person  for  whom  he  was 
acting  shali  be  notified  to  appoint  another  attorney  at  least 
thirty  days  before  any  proceeding  shall  be  had  against  such 
person,  in  the  matter  wherein  such  attorney  was  acting  for 
him. 

Sec.  64.  Any  attorney  or  counselor  who  shall  be  guilty 
of  any  deceit  or  collusion,  or  shall  consent  to  any  deceit  or 
collusion,  with  intent  to  deceive  the  court  or  any  party,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court,  and  shall  also  be  liable 
to  the  party  injured  by  snch  deceit  or  collusion,  in  treble 
damages  sustained,  to  be  recovered  in  a  civil  action. 

Sec.  65.  If  any  attorney  or  counselor  shall  wilfully  delay 
his  client's  suit,  with  a  view  to  his  own  gain,  or  shall  wilfully 
receive  any  money  or  allowance  for,  or  on  account  of  any 
money  which  he  has  not  laid  out  or  become  accountable  for, 
he  shall  be  liable  to  the  party  injured  in  treble  damages. 
o  Sex?.  66.  If  any  attorney  shall  knowingly  permit  any  per- 
"  son,  not  being  his  general  law  partner  or  a  clerk  in  his  office, 
to  sue  out  any  process,  or  to  prosecute  or  defend  any  action 
in  his  name,  such  attorney,  and  every  person  who  shall  so 
use  the  name  of  any  attorney,  shall  severally  be  liable  to  the 
party  against  whom  such  process  was  sued  out,  or  snch  action 
prosecuted  or  defended,  in  the  sum  of  fifty  dollars  damages. 

Sbc.  67.  No  attorney  or  counselor  shall,  directly  or  in- 
directly, buy,  or  he  in  any  manner  interested  in  buying,  any 
bond,  promissory  note,  bill  of  exchange,  book  debt  or  other 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bring- 
ing any  suit  thereon. 

Sec.  68.    Every  attorney  or  counselor  who  shall  violate  the 
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last  preceding  section,  shall  be  deemed  guilt;  of  a  misde- 
meaaor,  and  on  conviction  thereof  shall  be  punished  by  fine 
not  exceeding  one  tboosand  dollars,  or  by  impriBonment  in 
the  county  jail  not  exceeding  six  months,  or  both,  in  the  discre- 
tion of  the  court;  and  he  shall  be  removed  from  office  in  the 
several  courts  in  which  he  is  authorized  to  practice. 

Sec.  69.  Nothing  contained  in  either  of  the  two  last  pre-  cotiBtruction 
ceding  sections  shall  be  construed  to  prohibit  the  receiving  in  SJu'S^'ii*" 
payment,  by  any  attorney  or  counselor,  any  bond,  promissory 
note,  bill  of  exchange,  book  debt,  or  anytiiing  in  action,  for 
any  estate,  real  or  personal,  or  for  services  actually  rendered, 
or  for  a  debt  antecedently  contracted ;  or  from  buying  or  re- 
ceiving any  bill  of  exchange,  draft,  or  other  thing  in  action, 
for  the  purpose  of  remittance,  and  without  any  intent  to 
violate  either  of  the  two  last  preceding  sections. 

Sbc.  70.  The  defendant  in  any  suit  to  be  brought  upon  any  Notice  of 
demand  which  shall  have  been  bought,  sold  or  received  in  'i*'™*- 
violation  of  the  foregoing  provisions,  may  give  notice  with  his 
plea,  in  addition  to  any  other  matter  of  defense,  that  on  the 
trial  of  the  cause  he  will  insist  and  prove  that  the  demand 
on  which  such  action  is  founded  has  been  bought  and  sold 
contrary  to  law,  without  setting  forth  any  other  pal-ticulars. 

Sec.  71.    On  the  trial  of  the  cause  in  which  such  notice  shall  5"|Jl!"J'ji''" 
have  been  given,  if  the  defendant  shall  require  it,  the  plain- etc''    "    ' 
tiff,  and  his  attorney  and  counsel,  and  any  other  person  who 
may  be  interested  in  the  recovery  in  such  cause,  shall  be  ex- 
amined on  oath  touching  the  matters  set  forth  in  such  notice. 

Sec.  72.    The  defendant  in  such  suit  may  cause  the  persons  May  be 
mentioned  in  the  preceding  section  to  be  summoned  as  wit- wnnesso. 
nesses,  to  attend  the  trial ;  and  if  the  plaintiff,  or  any  other 
person  interested  in   the  recovery  in  such  cause,   and  duly 
served  with  a  subpoena  for  that  purpose,  shall  fail  to  attend, 
unless  such  failure  shall  be  accounted  for  to  the  satisfaction  F»uure 
of  the  court ;  or  shall  refuse  to  answer  on  oath  such  questions  *"  '*"°<i 
as  shall  be  pertinent  to  show  a  violation  of  the  provisions  <>' Ji'i^er 
this  chapter;  or  if,  on  such  examination,  it  shall  appear  that 
the  cause  of  action  on  which  such  suit  was  founded  has  been 
bought  or  procured  contrary  to  the  true  intent  of  the  pro- 
visions of  this  chapter,  the  plaintiff  in  such  action  shall  beNoTuun. 
nonsuited. 

Sbc.  73.    No  evidence  derived  from  the  examination  of  any  ErWenoe  m- 
such  attorney  or  counselor  shall  be  admitted  in  proof  on  any  jJIS^uiioii." 
criminal  prosecution  against  him,  for  violating  any  of  the  pro- 
visions of  this  chapter. 

Sec.  74.    All  existing  laws,  rules  and  provisions  of  law  re-  compensiation 
stricting  or  controlling  the  right  of  a  party  to  agree  with  an  <■'  >it""ier.  . 
attorney  or  eounselor  for  his  compensation  are  repealed,  and 
hereafter  the  measure  of  such  compensation  shall  be  left  to 
the  agreement,  express  or  implied,  of  the  parties ;  but  any  wnen 
agreement  by  which  any  attorney  or  counselor  is  to  receive  S^SI^  ib 
any  percentage  or  portion  of  the  recovery  in  any  cause,  in  '"'d 
consideration  of  his  services  therein,  or  in  consideration  of 
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his  having  advanced  or  paid  all,  or  an;  portion  of  the  ex- 
penses of  such  canse,  shall  be  wholly  void  if  such  employment 
shall  have  been  indnced  by  the  solicitation  of  such  attorney 
or  counselor,  or  any  one  acting  in  his  behalf,  or  at  his  request, 
without  such  services  having  teen  first  solicited  by  such  party. 

ney  not       Sec,  75.    Ko  practicing  attorney  or  counselor  shall  become 

Itc!"*  security  or  bail  for  the  appearance  of  any  person  charged  with 
crime,  in  any  criminal  action,  and  any  such  security  or  bail 
for  appearance,  taken  by  a  judge,  circuit  court  commissioner, 
justice  of  the  peace,  or  other  officer  authorized  by  law  to  take 
the  same,  shall  be  void. 

oKppcM  8bc.  76.  No  person  shall  be  employed  or  allowed  to  appear 
as  counsel  or  attorney,  before  any  court,  in  any  suit  which 
shall  have  been  previously  determined  before  himself,  as  a 
judge  or  justice  of  the  peace. 

^^  Sbc.  77.    It  shall  not  be  lawful  for  notaries  public  who  are 

*"■  attorneys  and  counselors  to  administer  oaths  in  causes  in 
which  they  may  be  professionally  engaged. 


CHAPTER  II. 

Of  the  Organization  and  Powers  of  the  Circuit  Courts. 
Judicial  Circuits. 

Section  1.  The  State  shall  be  subdivided  into  thirty-nine 
judicial  circuits  to  be  numbered  consecutively  from  one  to 
thirty-nine,  and  composed  of  the  following  counties,  to-wit: 
The  first  circuit  shall  be  composed  of  the  county  of  Hillsdale. 

Sbc.  2.  The  second  circuit  shall  be  composed  of  the  county 
of  Berrien. 

Sec.  3.  The  third  circuit  shall  be  composed  of  the  county 
of  Wayne. 

Sbc.  4.  The  fourth  circuit  shall  be  composed  of  the  county 
of  Jackson. 

Sec.  5.  The  fifth  circuit  shall  be  composed  of  the  counties 
of  Barry  and  Eaton. 

Sec.  6.  The  sixth  circuit  shall  be  composed  of  the  county 
of  Oakland. 

Sec.  7.  The  seventh  circuit  shall  be  composed  of  the  county 
of  Genesee. 

Sdc.  8.  The  eighth  circuit  shall  be  composed  of  the  coun- 
ties of  Ionia  and  Montcalm, 

Sec.  9.  The  ninth  circuit  shall  be  composed  of  the  county 
of  Kalamazoo. 

Sec.  10.  The  tenth  circuit  shall  be  composed  of  the  county 
of  Saginaw. 

Sbc.  11.  The  eleventh  circuit  shall  be  composed  of  the  coun- 
ties of  Chippewa,  Schoolcraft,  Luce  and  Alger. 

Sec.  12.  The  twelfth  circuit  shall  be  composed  of  the  coun- 
ties of  Baraga,  Houghton  and  Keweenaw. 

Sec,  13.  The  thirteenth  circuit  shall  be  composed  of  the 
counties  of  Antrim,  Charlevoix,  Grand  Traverse  and  Leelanao. 


'  nOOJ^Ic 


PUBUC  ACTS,  1916— No.  314.  19 

Sec.  14.    The  fourteenth  circuit  shall  be  composed  of  the  pouneantb 
conntieB  of  Muskegon  and  Oceana. 

Bbc.   15.     The  fifteenth   circuit  Bhall  be  composed  of  the  FiriBenth. 
counties  of  Branch  and  St.  Joseph. 

Sbc.  16.     The  sixteenth  circuit  shall  be  composed  of  the  siiimatb. 
county  of  Macomb, 

Sec.  17.     The  seventeenth  circuit  shall  be  composed  of  the  SOTenieenth. 
county  of  Kent, 

Sbc.  18.    The  eighteenth  circuit  shall  be  composed  of .  the  Eigiiteeiith. 
county  of  Bay. 

Sac.  19.    The  nineteenth  circuit  shall  be  composed  of  the  NiMtmath. 
counties  of  Lake,  Manistee,  Mason  and  Osceola. 

Sdc.  20.     The  twentieth  circuit  shall  he  composed  of  the  Twentieib. 
counties  of  Allegan  and  Ottawa, 

See.  21,    The  twenty-flrst  circuit  shall  be  composed  of  the  Twentj-nnt. 
conntiee  of  Clare,  Isabella  and  Midland. 

Se)c,  22.    The  twenty-second  circuit  shall  be  composed  of  Twenty- 
the  county  of  Washtenaw.  ''*™"  ' 

Bbc.  23.     The  twenty-third  circuit  shall  be  composed  of  Twenty-tnird. 
the  counties  of  Alcona,  Iosco  and  Oecoda. 

Sec.  24.     The  twenty-fourth  circuit  shall  be  composed  of  Twenty- 
the  counties  of  Huron,  Sanilac  and  Tuscola.  fourth. 

Sec.  25.    The  twenty-fifth  circuit  shall  be  composed  of  the  Twenty,Hfth, 
counties  of  Marquette,  Delta,  Menominee,  Iron  and  Dickin- 
son. 

Bec.  26.    The  twenty-sixth  circuit  shall  be  composed  of  the  Twrnity- 
counties  of  Alpena,  Presque  Isle  and  Montmorency.  ■'"*'■ 

Bbc.  27.     The  twenty-seventh  circuit  shall  he  composed  ofTweniy- 
the  counties  of  Mecosta  and  Newaygo.  seveaiil. 

Sbo.  28.    The  twenty-eighth  circuit  shall  be  composed  of  Twemy- 
tbe  counties  of  Kalkaska,  Missaukee,  Wexford  and  Benzie,      oigbth. 

Sec.  29.    The  twenty-ninth  circuit  shall  be  composed  of  the  Twemy- 
countiea  of  Gratiot  and  Clinton.  "'"*• 

Sbc,  30.    The  thirtieth  circuit  shall  be  composed  of  the  Thirtieth. 
county  of  Ingham. 

Sec.  31.    The  thirty-first  circuit  shall  be  composed  of  the  Thiriy-orBt. 
county  of  St,  Clair. 

Sbc.  32.    The  thirty-second  circuit  shall  be  composed  of  the  Thirty-secood, 
caunties  of  Gogebic  and  Ontonagon. 

Sbc.  33.    The  thirty-third  circuit  shall  be  composed  of  the  Thirty-third. 
counties  of  Mackinac,  Emmet  and  Cheboygan. 

Se)c.  34.  The  thirty-fourth  circuit  shall  be  composed  of  the  Thirty- 
counties  of  Arenac,  Crawford,  Gladwin,  Ogemaw,  Roscom-  '°"'*"- 
mon  and  Otsego. 

Ssc.  36.    The  thirty-fifth  circuit  shall  be  composed  of  the  Thirty-seth. 
counties  of  Shiawassee  and  Livingston. 

Sbc,  36.    The  thirty-sixth  circuit  shall  be  composed  of  the  Thiny-aiith. 
counties  of  Van  Buren  and  Cass. 

Sbc.  37,  The  thirtvseventh  circuit  shall  be  composed  of  Thiriy- 
the  county  of  Calhoun.  seveath. 

Sbc.  38.  The  thirty-eighth  circuit  shall  be  composed  of  the  Thirty- 
county  of  Monroe.  ^'"^- 
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Thiity-nintii.       Sec.  39.    The  thirty-ninth  circuit  shall  be  composed  of  the 

conntj  of  Lenawee. 
Ponieth.  Sex:.  39a.     The  fortieth  circuit   shall  be  composed  of  the 

county  of  Lapeer. 

Eligibility  to  Office  of  Circuit  Judge. 

Miutbe  Sbc.  40.    No  person  shall  be  eligible  to  the  office  of  circuit 

attorney.        judge  in  this  State,  unless  he  be  a  regularly  licensed  attorney 

and  counselor,  duly  admitted  to  practice  in  all  the  courts  in 

this  State. 


Third 

Detroit. 

Appolntm< 

orderk- 


Beventeentb 
circuit — 
Kent. 

Soe'i"*'. 

Thirtieth 
Ingham. 


rvBerved  tot 


Additional  Judges. 

Sbc.  41.  There  shall  be  six  circuit  judges  for  the  third  ju- 
dicial circuit,  in  which  the  city  of  Detroit  is  situated. 

Sbc,  42.  In  any  circuit  where  there  are  three  or  more 
judges  the  Governor  of  the  State  may  upon  the  recommenda- 
tion of  said  judges  appoint  a  clerk  who  may  be  removed  in 
like  manner  and  his  successor  appointed.  The  business  of 
said  clerk  shall  be  to  render  such  assistance  as  said  judges  may 
require  in  arranging  the  business  of  said  courts.  He  shall 
receive  a  salary  of  two  thousand  Ave  hundred  dollars  per 
annum,  to  be  paid  in  monthly  installments  by  the  county  or 
counties  composing  the  circuit. 

Sec.  43.  There  shall  be  three  circuit  judges  in  the  judicial 
circuit  in  which  the  county  of  Kent  is,  or  may  be  situated, 
4he  same  now  being  the  seventeenth  judicial  circuit. 

Sdc.  44.  There  shall  be  two  circuit  judges  in  the  judicial 
circuit  in  which  the  county  of  Saginaw  is  or  may  be  situated, 
the  same  now  being  the  tenth  judicial  circuit. 

Sbc.  45.  There  shall  be  two  circuit  judges  in  the  judicial 
circuit  in  which  the  county  of  Ingham  is,  or  may  be  situated, 
the  same  now  being  the  thirtieth  judicial  circuit. 

Sec,  46.  There  shall  be  two  circuit  judges  in  the  judicial 
circuit  in  which  the  county  of  St.  Clair  is  or  may  be  situated, 
the  same  now  being  the  thirty-flrst  judicial  circuit. 

Sbc.  47.  In  all  judicial  circuits  where  there  is  more  than 
one  circuit  judge,  except  as  otherwise  provided  by  law,  ali 
the  laws  and  rules  of  court,  relative  to  circuit  courts  and  the 
terms  thereof,  and  the  powers  and  duties  of  circuit  judges 
shall  apply  to  each  of  said  judges,  and  the  courts  held  by 
him. 

Sbc.  48.  Each  of  said  judges  shall  have  equal  co-ordinate 
powers  and  duties,  and  one  of  them  shall  constitute  a  quorum 
for  the  transaction  of  business. 

Sec.  49.  In  circuits  having  more  than  two  circuit  judges, 
either  of  said  judges  may  reserve  for  the  decision  of  the  full 
court  any  question  of  law  arising  before  such  judge,  and  it 
shall  be  the  duty  of  the  judges  of  said  court  to  sit  together 
on  at  least  one  day  during  each  term  and  hear  and  decide 
upon  such  questions  as  may  be  so  reserved. 
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Sbc.  60.  In  circuits  having  more  than  two  circait  jndges.  copcucreDce 
when  sitting  together,  a  concurrence  of  a  majority  of  sucli  "^  ™»Jof"r. 
judges  shall  be  sufScient. 

Sbc.  51.  In  all  circuits  where  there  are  two  judges  they  Businras  id 
may,  if  they  ehall  deem  the  same  necessary,  sit  together  in  ^""^  •**''°'>- 
the  bearing  of  trialB,  or  causes,  or  on  all  questions  coming 
before  them,  and  either  may  reeerve  for  the  consideration  of 
the  other,  any  question  of  law  arising  upon  the  trial,  or  hear- 
ing, or  that  otherwise  may  be  submitted.  When  sitting  to- 
gether the  findings,  orders,  rulings,  decisions,  judgments  or 
decrees,  shall  be  made  by  the  judge  to  whom  the  cause  was 
assigned,  and  the  other  shall  be  advisory  only. 

Sec,  52.     In  judicial  circuits  where  there  are  more  than  PreBimne 
two  judges,  the  judges  thereof  shall  from  term  to  term  desig-  ^'"*^- 
nate  one  of  their  nnmber  to  act  as  presiding  judge,  and  in 
'  judicial  circuits  where  there  are  only  two  judges,  they  shall 
alternate  as  presiding  judge,  either  from  term  to  term,  or 
from  year  to  year,  as  they  may  order, 

Sbc.  53.    The  presiding  judge  shall  assign  and  apportion  the  AadgnmBni 
business  of  the  court  during  his  term  as  such  presiding  judge,  °    •""*»"■ 
and  each  judge  shall  proceed  to  hear,  trj-  and  dispose  of  the 
bnsiness  so  assigned  to  him  with  the  same  force  and  effect  as 
if  he  was  the  only  judge  of  said  circuit,  nnd  subject  to  arid 
with  the  power  and  authority  conferred  by  all  the  rules  of 
practice,  and  of  law  applicable  to  circuit  courts  having  only 
one  judge,  and  thereiipon  said  judge  may  proceed  with  the 
trial  or  hearing  or  other  business  so  assigned  to  him  in  the 
principal  court  room,  or  in  a  separate  room  attended  by  thexrisior 
clerk  or  one  of  his  deputies,  and  by  the  sheriiT,  or  one  or  more  ""^i*- 
of  his  deputies,  by  a  stenographer,  and  by  jurymen  not  en- 
gaged in  the  trial  of  other  causes,  if  it  be  a  cause  to  be  tried 
by  a  jury,  and  each  judge,  while  so  sitting  for  the  trnnsac- Powera  of 
tion  of  business,  shall  have  all  the  powers  of  any  circuit  judge  ^'"*'*'  ^"''^- 
sitting  in  any  circuit  court  in  this  State,  and  the  proceedings 
ehall  be  regarded  as  proceedings  of  the  circuit  court  had  in 
open  court  and  at  a  session  of  the  said  circuit  court.    If  a 
sufficient  number  of  jurymen  shall  not  be  in  attendance  upon 
the  court,  and  not  engaged  on  the  trial  of  other  causes,  said 
judge  may  direct  talesmen  to  be  summoned  as  in  other  cases.  Taieamea. 
The  said  judges  may  make  rules  from  time  to  time,  in  rela-  Ruiaa. 
tion  to  the  making  up  of  the  trial  docket  and  as  to  the  disposi- 
tion of  the  business  of  the  court,  not  inconsistent  with  any 
general   laws  of  the  State. 

Sbc.  54.     In  case  of  the  absence,  illness  or  inability  from  Ab»onco,eM:.. 
other  cause,  of  either  judge  to  do  any  of  the  business  assigned  "^  ■""'k*- 
him,  the  same  shall  be  done  by  one  of  the  others. 

Sbc.  55.    The  record  of  the  proceedings  before  each  of  the  Rec^'ot 
judges  shall  be  entered  in  the  journal  of  the  court  in  the  usual  p**"*""**- 
manner,  and  said  journals  may  for  convenience,  at  the  option 
of   said    judges,   be   kept   in    separate   books,    appropriately 
marked,  and  said  records  shall  be  verified  by  the  signature 
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of  the  judge  before  whom  the  businesB  is  transacted.  When- 
ever the  signature  of  a  judge  of  the  court  shall  be  required  to 
any  bill  of  exceptions  or  decree  or  other  evidence  of  pro- 
ceeding, or  for  the  approval  or  verification  of  any  act,  the  sig- 
nature of  the  judge  or  judges  before  whom  the  proceedings 
were  had  shall  be  deemed  sufficient.  Orders  and  decrees  en- 
tered in  the  chancery  record  shall  be  verified  by  the  signa- 
ture thereto  of  the  judge  or  jndges  making  such  order  or 
decree. 

Sec.  56.  No  stay  of  proceedings  shall  be  directed  or  ordered 
by  any  one  of  the  said  circuit  judges  in  any  cause  or  proceed- 
ing excepting  when  the  order  or  decree  under  which  the 
proceedings  are  stayed  shall  have  been  made  by  such  judge, 
except  that  where  the  judge  making  such  order  or  decree  on 
which  the  proceedings  are  sought  to  be  stayed  shall  be  absent 
or  unable  to  act,  then  an  order  staying  proceedings  on  such 
order  or  decree  may  be  made  by  either  of  the  said  circuit 
judges,  and  no  order  or  decree  shall  be  set  aside  or  vacated 
except  by  the  judge  making  the  same,  nnless  such  judge  shall 
be  absent  or  unable  to  act. 

Bdc.  57.  Such  additional  court  room  and  facilities  shall 
be  provided  by  the  boards  of  supervisors  of  the  respective 
counties,  having  more  than  one  circuit  judge,  as  shall  be  req- 
uisite for  the  prompt  and  decent  dispatch  of  business. 

Salaries  of  Judges. 

Sec.  58,  Each  circuit  judge  and  each  of  the  judges  of  the 
recorder's  and  of  the  superior  court  shall  receive  an  annual 
salary  of  thirty-five  hundred  dollars,  payable  out  of  any 
moneys  in  the  State  treasury  belonging  to  the  general  fund, 
not  otherwise  appropriated.  The  amount  herein  provided 
shall  be  compensation  in  full  for  all  services  performed  by 
each  of  said  judges  in  this  State,  unless  the  board  of  super- 
visors shall  have,  or  at  any  regular  session  hereafter  shall 
vote  to  pay  the  circuit  judge  regularly  holding  court  in  such 
county  or  unless  the  common  council  shall  vote  or  shall  have 
voted  to  pay  the  judges  of  the  recorder's  or  superior  court, 
an  amount  in  addition  to  the  salary  herein  designated. 

Sdc.  59.  Every  circuit  judge  shall  be  reimbursed  from  the 
State  treasury,  upon  the  warrant  of  the  Auditor  General,  his 
actual  expenses  incurred  by  him  in  holding  court  in  any 
county  other  than  that  in  which  he  may  reside. 

Skc.  60.  Each  circuit  judge,  entitled  to  reimbursement 
under  the  provisions  of  the  preceding  section,  shall  make  a 
certificate  of  the  expenses  incurred  by  bim  in  so  holding  court, 
and  the  same  shall  be  presented  to  the  Board  of  State  Audi- 
tors for  allowance,  and  upon  the  allowance,  the  Auditor  Gen- 
eral shall  issue  his  warrant  on  the  State  treasury  for  the 
amount  of  the  same  to  the  person  entitled  thereto. 
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Of  Holding  Courts  by  Judges  of  Other  Circuits. 

Sbc.  61.    Upon  proper  showing  and  request  made  by  the  when  sovet- 
presiding  judge  of  any  of  the  circuit  courts  of  this  State.  dMi^te 
that  the  business  of  such  court  has  increased  beyond  the  ca-  JSufTtiTo^M 
pacity  of  the  judge  or  judges  of  said  circuit  court  to  properl.v  circuit. 
dispose  of,  or  in  case  a  vacancy  shall  exist  in  the  office  of  the 
circuit  judge  ib  any  judicial  circuit,  or  by  reason  of  the  in- 
ability of  any  circuit  judge  to  discharge  the  duties  of  his 
office,  it  shall  be  the  duty  of  the  Governor  to  designate  a 
judge  or  judges  of  some  other  circuit  or  circuits,  whose  official 
duties  will  permit  for  the  time  being,  to  hold  the  court  tem- 
porarily for  such  time  as  he  may  deem  advisable,  and  the  judge 
or  judges  so  designated  shall  perform  the  duties  end  hold 
court  for  such  time  in  lilie  manner  and  with  like  effect  as  tbey 
severally  and  respectively  could  have  done  if  they  had  been 
elected  to  such  office  in  the  circuit  where  such  duties  as  jndge 
are  performed. 

Sbc.  62.    Where  a  judge  is  delegated  to  assist  in  the  work  ^gj'?*'^,^ 
accumulated  in  another  circuit,  as  provided  in  section  sixty-  provided, 
one,  it  shall  be  the  duty  of  the  sheriff  of  the  county,  or  of 
the  county  auditors,  as  the  case  may  be,  to  provide  a  suitable 
place  where  such  judge  or  judges  so  designated  shall   hold 
court,  and  all  extra  expense  incurred  for  this  purpose  shall  eh™ 
be  a  proper  chai^  against  the  county  where  such  court  is  "f*""- 
held,  and  shall  be  audited  and  allowed  by  the  board  of  audi- 
tors or  supervisors,  as  the  case  may  be,  of  such  county. 

8e>c.  63.    All  the  necessary  expenses  of  said  circuit  judges.  ^f^S 
or  either  of  them  so  designated  in  going  from  their  respective  bov  pSm' 
places  of  residence  for  the  purpose  of  so  holding  court,  and 
in  returning  thereto,  and  all  their  other  necessary  expenses 
for  that  purpose,  not  exceeding  the  sum  of  ten  dollars  for  Ltmit. 
each  day  that  either  of  such  judges  shall  so  hold  court,  shall 
at  the  end  of  the  time  or  term  for  which  said  judges  respec- 
tively shall  be  so  de^iignated,  when  duly  certified  by  them,  be 
allowed  by  said  circuit  court,  and  shall  thereupon  be  audited 
and  allowed  by  the  board  of  county  auditors  or  the  board  of 
supervisors,  as  the  case  may  be,  for  the  county,  and  shall  be 
paid  out  of  the  county  treasury  of  the  coun^  where  such 
court  is  held. 

Of  the  Clerks  of  Circuit  Courts. 

Sec.  64.     The  county  clerk  of  each  county,  where  there  is  Deputy 
more  than  one  circuit  judge,  shall,  with  the  approval  of  the""""'^  '^*''"- 
judges  of  said  court,  appoint  a  sufficient  numt^r  of  deputy 
clerks  to  attend  upon  the  proceedings  before  said  judges. 

Sbc.  65.    The  office  and  designation  of  register  in  chancery  segioier  in 
is  hereby  abolished.     The  county  clerk  of  each  county  shall  SS^i^, 
be  the  clerk  of  the  circuit  court  for  such  county,  both  at  lawcierkot 
and  in  chancery,  and  shall  attend  every  term  thereof,  and  *=''™"  '=°""- 
shall  have  the  care  and  custody  of  all  the  records,  seals,  books  Duiiea. 
and  papers  pertaining  to  the  office  of  the  clerk  of  such  court,  r^^ 
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and  filed  or  deposited  therein,  and  shall  provide  euch  books 
(or  entering  the  proceedings  in  eaid  court,  as  the  judge  there- 
of shall  direct.  Whenever  in  any  statute  of  this  State,  the 
designation  "register  in  chancery"  occurs,  it  shall  be  deemed 
to  apply  to  the  clerk  of  the  circuit  court. 

Sec.  66.  Within  ten  days  after  the  first  day  of  each  term  of 
court,  the  county  clerk  shall  pay  over  and  account  in  detail 
to  the  county  treasurer  for  all  entry  fees,  jury  fees  and 
stenographer's  fees,  and  any  and  all  other  sums  of  money  or 
fees  belonging  to  the  county,  and  received  by  him  during  the 
preceding  term. 

Sec.  67.  All  moneys  brought  into  the  court  for  or  by  any 
suitor,  and  paid  to  the  clerk,  shall  be  deposited  in  such  banks, 
or  safely  kept  in  such  other  manner  as  the  court  shall  direct, 
e  Sec.  68.  On  the  first  day  of  the  term  of  the  court,  the  clerk, 
at  the  place  where  the  same  is  held,  shall  exhibit  the  account 
kept  by  him  of  all  such  moneys,  and  also  his  bank  account, 
in  case  such  moneys  shall  have  been  deposited  in  a  bank. 

Sec.  fi9.  Every  snch  bank  account  shall  be  accompanied 
by  a  certificate  of  the  cashier  of  the  bank  in  which  the  deposit 
is  made,  that  the  total  amount  stated  therein  to  he  deposited, 
is  actually  in  the  bank,  placed  to  the  credit  of  such  clerk, 
as  clerk  of  said  court  in  chancery  of  the  proper  county,  and 
not  mingled  with  any  other  account. 

Sec.  to.  No  money  brought  or  paid  into  the  court,  and 
deposited  in  any  bank  to  the  credit  of  any  officer  of  the  court, 
shall  be  paid  out  by  such  bank,  without  the  production  of 
the  order  of  the  court,  authenticated  by  the  signature  of  the 
circuit  judge. 

See.  71.  Each  circuit  judge  may  cause  any  moneys  brought 
into  court  pursuant  to  any  order  made  by  him,  to  be  invested 
or  placed  at  interest,  as  he  shall  think  proper;  and  the  party 
bringing  money  into  court  pursuant  to  any  order  thereof,  shall 
in  all  cases  be  discharged  from  all  further  liability  to  the  ex- 
tent of  the  money  so  brought  into  court. 

Sec.  72.  All  stocks  and  securities  taken  by  order  of  the 
court  for  the  benefit  of  suitors  therein,  shall,  if  directed  to 
be  taken  in  the  name  of  any  officer  of  the  court,  be  taken  in 
the  name  of  the  clerk  of  the  court  in  which  said  suit  is  pend- 
ing, and  every  such  clerk  shall  keep  jnst  and  full  accounts  of 
all  moneys,  stocks  and  securities  which  shall  come  to  his 
hands  by  virtue  of  his  office,  and  of  all  payments  and  invest- 
ments made  by  him. 

Sec.  73.  On  the  death,  removal  from  office,  or  resignation 
of  a  clerk,  all  stocks,  mortgages  and  other  securities  vested 
in  him  at  the  time  of  such  death,  removal  or  resignation,  by 
virtue  of  any  of  the  proceedings  of  the  court,  shall  vest  in 
his  successor  in  office  in  like  manner  as  if  such  clerk  had  been 
a  corporation  sole,  with  right  of  succession. 

Sec.  74.  All  moneys  deposited  in  any  bank,  to  the  credit  of 
such  clerk,  shall,  upon  his  death,  removal  from  office,  or  resig- 
nation, be  carried  to  the  account  of  his  successor  in  office; 
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and  every  Snch  bank  sball  take  notice  thereof,  and  transfer 
svich  accounts  accordingly. 

8bc.  75.    Each  circuit  judge  may,  from  time  to  time,  make  Ruiee  m  to 
such  rules  and  regulations  concerning  such  moneys,  etocka  ■""'"'■■ 
and  securities,  as  be  shall  deem  just  and  reasonable;  and  all 
such  rnles  and  regulations  shall  be  entered  in  the  minutes  of 
the  court. 

Sdc.  76.  In  all  such  cases,  when  it  shall  seem  to  the  circuit  g^'<"^ 
judge  necessary,  or  proper  to  do  so,  said  circuit  judge  may 
require  said  clerk  to  file  with  the  county  treasurer  bonds,  in 
addition  to  bis  official  bond,  in  such  amount,  and  within  such 
time  as  he  may  order,  conditioned  that  said  clerk  sball,  in  all 
respects  comply  with  the  requirements  of  law,  in  the  handling 
and  management  of  such  funds,  and  to  faithfully  account  for 
the  same. 

Of  Sheriffs  as  Court  Officers. 

Sec.  77.  At  any  term  of  any  court  of  record  within  this  S^jif^ 
State,  at  which  the  sheriff  or  bis  deputies  may  by  law  be  re-  uMnd  court, 
quired  to  attend,  such  court  shall  have  the  power,  and  it  shall 
be  its  duty,  to  fix,  determine,  and  r^ulate  from  time  to  time, 
the  number  of  such  officers  aforesaid  as  in  the  opinion  of  such 
court  shall  be  necessary  for  the  transaction  of  its  business, 
and  no  greater  number  shall  attend  such  court  and  be  paid 
for  such  attendance,  than  shall  from  time  to  time  be  fixed  and 
determined  as  aforesaid,  by  the  court. 

Sec.  78. '  The  sheriffs  of  the  respective  counties  shall  be  offl-  Bheritia  to  be 
cers  of  the  circuit  court  at  law  and  in  chancery,  for  the  pur-  of^t. 
pose  of  executing  the  process  of  the  court ;  and  the  sheriff  to 
whom  any  process  of  said  court  shall  be  directed,  shall  be 
amenable  to  the  court  in  its  execution,  and  may  be  pun- 
ished for  his  disobedience  or  default  therein,  in  the  manner 
prescribed  by  law. 

Skc,  79.  The  sheriff  of  the  county  and  his  deputies,  in  which  Attondftnc*. 
any  stated  term  may  be  held  by  the  circuit  judge,  shall,  upon 
pain  of  being  fined  in  the  discretion  of  the  court,  be  bound 
to  attend  said  court  during  its  sitting,  in  such  manner  as  the 
court  shall  direct ;  and  such  officers  so  attending  may  execute 
all  the  lawful  orders  and  process  of  the  court  in  any  county  Eiecution 
of  this  State.  ""P'*^- 

Sec.  80.  No  sheriff,  deputy  sheriff  or  coroner  shall  appear  sherutnot to 
in  any  court  as  attorney  or  counsel  for,  or  on  behalf  of  any  If^'e"  etc. 
party  in  a  suit;  nor  shall  he  draw,  make  or  fill  up  any  writ, 
declaration,  plea  or  process,  for  any  such  party;  nor  shall  he, 
with  intent  to  procure  himself  to  be  employed  in  the  collec- 
tion of  any  demand,  or  the  service  of  any  process,  advise  or 
counsel  any  person  to  commence  any  suit  or  proceeding;  and 
either  of  said  officers,  for  a  violation  of  any  provision  of  this 
Reetion,  shall  forfeit  the  sum  of  fifty  dollars. 

Bbc.  81.  Any  sheriff,  deputy  sheriff,  coroner  or  constable,  Aidinserrioe 
may  reqaire  suitable  aid  in  the  service  of  process  in  civil  or  '^  vroc*ea.  etc. 
criminal  cases,  in  preserving  the  peace,  or  in  apprehending  or 
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BCcaring  any  person  lor  felony  or  breach  of  the  peace,  when 
such  officer  may  have  power  to  perform  such  duty;  and  when 
any  each  officer  shall  find  reslBtance  made  against  the  execa- 
tion  of  any  process,  or  shall  have  good  reason  to  believe  that 
such  resistaDce  will  be  made,  he  may  take  the  power  of  the 
county  and  proceed  therewith  in  proper  person  to  execute  the 


Of  Circuit  Court  Commissioners. 

Sec.  96.  There  shall  be  elected  at  the  next  general  election 
to  be  held  in  this  State,  and  every  two  years  thereafter,  one 
circuit  conrt  commissioner  in  each  of  the  organized  coun- 
ties, who  shall  enter  upon  the  discharge  of  their  official  duties 
on  the  first  day  of  Jannary  succeeding  their  election,  and 
shall  hold  their  offices  two  years,  and  be  vested  with  judicial 
powers  not  exceeding  those  of  a  judge  of  the  circuit  court  at 
chambers :  Provided,  That  in  each  county  in  this  State  where- 
in any  census  taken  by  the  authority  of  this  State,  or  of  the 
United  States,  shall  show  a  population  of  twenty  thousand 
or  more,  there  shall  be  elected  at  the  general  election  next 
succeeding  the  taking  of  such  census,  and  every  two  years 
thereafter,  two  such  circuit  court  commissioners;  except  as 
otherwise  provided  by  any  existing  local  act. 

pMi«Mjtion  or  Sec.  97.  Whenever,  in  any  county,  two  circuit  court  com- 
missioners shall  have  been  elected,  it  shall  be  the  duty  of  the 
board  of  county  canvassers  to  designate  which  of  the  persons 
so  elected  shall  succeed  to  the  office  theretofore  held  by  each 
circuit  court  commissioner:  Provided,  That  if  in  any  case 
the  said  board  of  county  canvassers  shall  neglect  or  refuse  to 
make  such  designation  it  may  be  made  by  the  circuit  judge 
of  the  judicial  circuit  of  which  such  county  constitutes  tbe 
whole  or  a  part. 

QiuMcatton.  S_Bc.  98.  No  person  shall  be  elected  a  circuit  court  commis- 
sioner unless  he  be  at  the  time  an  attorney  and  counselor. 

Okth  ot  oBca.  Sec,  99.  Every  circuit  court  commissioner,  before  he  shall 
enter  upon  the  duties  of  his  office,  shall  take  and  subscribe 
the  oath  of  office  prescribed  by  the  constitution  of  this  State, 
before  some  judge  or  clerk  of  a  court  of  record,  and  cause  the 
same  to  be  filed  by  him  in  the  office  of  the  county  clerk  of  his 
county. 

Bond.  Sbc.  100.    Eai'h  circuit  court  commissioner,  before  entering 

on  the  performance  of  the  duties  of  his  office,  shall  execute  a 
bond  to  the  people  of  this  State,  with  sufficient  surety  or  sure- 

ApproTtl.  ties  to  be  approved  by  the  circuit  judge  or  clerk  of  his  county, 
conditioned  for  the  faithful  perfonnance  of  the  duties  re- 
quired of  him  by  law,  in  the  penal  sum  of  not  less  than  three 
thousand  nor  more  than  five  thousand  dollars,  in  the  discre- 
tion of  the  circuit  judge  or  county  clerk  by  whom  the  same 
may  be  approved;  said  bond,  when  approved,  shall  be  filed 

Benewii.  with  the  county  clerk  of  the  proper  county.  Any  circuit  court 
commissioner  shall  renew  his  bond  whenever  required  so  to 
do  by  the  circuit  judge  of  bis  county. 


,Goo<^[e 
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Sdc.  101.    Circuit  court  commiBsioners,  qualified  according  Poven. 
to  law,  Bhall  severally  be  authorized  and  required  to  perform 
all  the  duties  and  execute  every  act,  power  and  trust  which 
a  judge  of  the  circuit  court  may  perform  and  execute  out  of 
court,  according  to  the  rules  and  practice  of  such  court,  and 
pursuant  to  the  provisions  of  any  statute,  in  a)l  civil  cases, 
except  as  herein  otherwise  provided ;  but  when  any  power  is  IJJg^J'^ 
given  in  express  terms,  by  any  statute,  to  a  circuit  judge  orto»«, ' 
to  circuit  judges,  without  naming  circuit  court  commissioners 
in  such  statute,  such  commissioners  shall  not  be  authorized 
to  exercise  any  such  powers. 

Sbc.  102.     No  circuit  court  commissioner  shall  be  author-  Mfrnot stay 
ized  to  grant  any  order  to  stay  proceedings  before  judgment "  '^' 

in  any  cause  in  which  a  verdict  shall  have  been  rendered ;  nor 
any  order  to  stay  proceedings  on  any  capias  respondendum. 

Sbsc.  103.     When  the  supreme  court  shall  have  made  anyNot'o 
order  in  reference  to  a  matter,  such  order  shall  not  be  suspend-  SJ^^e 
ed,  or  in  any  manner  affected,  by  an  order  granted  by  a  circuit  «"'"'»<ian.  ^ 
court  commissioner. 

Sbc.  104.     If  an  application  for  any  order  be  made  to  when  order 
any  justice  of  the  supreme  court,  judge  of  a  circuit  court,  JS^^ii^* 
or  circuit  court  commissioner,  and   such  order  I>e  refused,  w^^*^" 
in  whole  or  in  part,  or  granted  conditionally  or  on  terms,  mode, 
no  subsequent  application   in  reference  to  the  same  mat- 
ter and  in  the  same  stage  of  the  proceedings  shall  be  made  to 
any, other  circuit  judge  or  circuit  court  commissioner;  and  if 
upon  a  subsequent  application  any  order  be  made  by  a  circuit 
judge  or  circuit  court  commissioner,  it  shall  be  reVoked  by 
such  judge  or  commiseioner,  or  by  any  justice  of  the  supreme 
court,  upon  due  proof  of  the  facts. 

8dc.  105.     Every  person  making  such  subsequent  applica-  Psnaity  for 
tion  contrary  to  the  foregoing  provisions,  with  knowledge  of'""     ""'■ 
any  previous  application  and  refusal,  shall  be  liable  to  be 
punished  by  fine  and  imprisoument  by  the  court  in  which 
such  matter  may  be  pending. 

Sec.  106.     No  circuit  court  commissioner  having  a  law  Partner 
partner  in  whose  name  the  business  of  the  copartnership  shall  i""™'**- 
be  carried  on,  shall  be  competent  to  perform  any  act  author- 
ized by  law  in  any  suit  or  proceeding  in  which  such  partner 
shall  be  in  anywise  interested. 

Sec.  107.  The  supreme  court  shall  have  power,  by  gen-  Suprems  court 
eral  rules,  to  prescribe  any  other  cases  in  which  circuit  court  JSiS!*"' 
commissioners  shall  not  be  authorized  to  grant  any  orders  in 
relation  to  suits,  and  to  prescribe  the  terms  and  conditions 
upon  which  orders  may  be  granted  in  any  specified  class  of 
cases ;  and  also,  by  order  in  any  particular  case  to  forbid  the 
interference  of  any  such  commissioner. 

Sbc.  108.    The  several  circuit  court  commissioners  shall,  Muten 
within  their  respective  counties,  be  competent  to  discbarge  ^  "'''°'*^' 
all  such  duties  as  have  formerly  been  performed  by  masters 
in  chancery  in  this  State,  according  to  the  practice  in  chancery 
proceedings,  and  all  such  other  powers  as  shall  be  conferred^ 
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npon  them  by  the  several  circuit  courts  according  to  law,  and 
shall  be  amenable  to  the  circuit  courts  within  the  juris- 
diction  and  under  the  orders  of  which  they  may  respectively 
act :  Provided,  hotcever,  That  testimony  to  be  used  in  any  cir- 
cuit court  in  chancery  may  be  taken  before  a  justice  of  the 
peace  or  notary  public,  if  the  parties  interested,  their  agents 
or  attorney,  shall  enter  into  a  stipulation  to  that  effect,  in 
writing,  and  file  the  same  with  the  clerk  of  the  circuit  court 
of  the  proper  county. 

Sec.  109,  Each  circuit  court  commissioner  shall  be  au- 
thorized and  empowered  to  do  and  perform,  within  the  county 
in  which  he  shall  reside,  all  the  duties  formerly  performed  by 
injunction  masters  under  such  restrictions  and  regulations 
as  the  supreme  court  may  prescribe:  Provided,  That  when 
any  circuit  court  commissioner  shall  have  granted  or  refused 
to  grant  any  injunction,  or  shall  have  made  or  refused  to 
make  any  order  in  reference  to  any  matter  or  proceed- 
ing, such  injunction  or  order  shall  not  be  afifected  by  any 
order  or  proceeding  in  relation  thereto,  made  by  any  other 
circuit  court  commissioner  while  the  commissioner  making 
or  refusing  such  order,  or  granting  or  refusing  such  injunc- 
tion, shall  be  competent  to  act  in  the  premises.  And  any 
commissioner  refusing  to  grant  any  order  or  injunction,  shall 
indorse  his  refusal  upon  the  application  for  the  order,  or  bill 
of  complaint,  as  the  case  may  be. 

Sec.  110.  Every  circuit  court  commissioner  shall  be  en- 
titled to  all  the  records  and  files  pertaining  to  the  office  of 
his  predecessor,  and  to  suits  or  proceedings  pending  and  un- 
determined before  such  predecessor,  and  shall  be  authorized 
to  hear,  try,  determine  and  dispose  of  any  undetermined  suit 
or  proceeding,  and  fully  to  conclude  the  same,  and  to  enforce 
his  determination  in  the  same  manner  and  by  the  like  process 
as  if  such  suit  or  proceeding  had  been  originally  commenced 
before  him;  and  also  to  issue  all  proper  and  suitable  process 
for  enforcing  any  judgment  or  determination  of  his  predeces- 
sor or  predecessors. 

Sec.  111.  In  all  cases  where  by  law  any  duties  are  re- 
quired to  be  performed  by  a  circuit  court  commissioner  of  any 
county,  and  there  shall  be  no  such  commissioner  who  is  not 
legally  disqualilled  to  act  by  reason  of  interest,  connection 
with  the  matter  or  controversy,  or  for  any  other  cause,  the 
same  may  be  performed  by  any  circuit  court  commissioner 
of  an  adjoining  county  not  disqualified;  or  if  the  same  per- 
tain to  a  matter,  cause  or  proceeding  pending  in  any  circuit 
court,  by  a  commissioner  specially  appointed  by  the  judge  of 
said  court  for  the  purpose. 

Skc.  112.  Before  any  circuit  court  commissioner  of  an  ad- 
joining comity  shall  enter  upon- the  performance  of  any  such 
duties,  proof  shall  be  made  and  presented  to  him  by  affidavit 
that  there  is  no  circuit  court  commissioner  of  the  proper 
county  competent  and  qualified  to  discharge  such  duties,  and 
stating  the  ground  of  disqualification;  and  such  proof  shall 
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io  all  cases  accompany  the  acts  and  form  part  of  the  proceed- 
ings of  the  commissioner  discharging  such  duties. 

Sec.  113.  ^Tienever  any  process  shall  have  been  issued  by  Absence,  etc., 
or  any  matter  shall  have  been  referred  to  any  circuit  court  ^  """" 
commissioner,  aud  on  any  day  set  for  the  return  or  hearing 
thereof,  such  commissioner  shall  be  absent  or  otherwise  dis- 
qnalified  from,  acting  therein,  it  shall  be  lawful  for  any  other 
circuit  court  commissioner  or  other  otBcer  having  authority  to 
perform  the  like  duty  in  the  same  county,  to  assume  juris- 
diction thereof  and  to  proceed  therein,  and  to  bear,  try  and 
determine  the  same,  and  to  make  all  orders,  certificates,  re- 
ports and  returns,  and  to  take  and  approve  all  bonds  and 
rect^niznnces,  and  to  make  and  issue  all  furtber  papers  or 
process  therein  with  like  effect  in  all  respects  as  if  the  original 
process  had  been  issued  by,  or  the  matter  had  originally  been 
referred  to  him;  or  be  may  in  his  discretion  adjourn  the  same 
from  time  to  time,  and  on  the  adjourned  day  proceed  therein, 
or  on  said  adjourned  day  the  circuit  court  commissioner  'who 
issued  said  process,  or  to  whom  said  matter  was  referred,  if 
not  then  disqualified,  may  assume  jurisdiction  of  the  said 
matter  or  proceeding,  and  proceed  in  all  respects  therein  as 
if  the  said  adjournment  or  adjournments  had  been  made  by 
himself. 

Sec,  114.  Whenever  any  such  commissioner  shall  hare  ad-  j 
vertised  property  for  sale  in  pursuance  of  a  decree  of  a  court, ' 
and  OD  the  day  when  the  sale  is  so  advertised  to  take  place, 
or  on  any  day  to  which  the  same  may  be  adjourned,  the  said 
commissioner  shall  be  absent  or  otherwise  disqualified  from 
acting  in  the  premises,  the  other  circuit  court  commissioner 
of  the  county,  if  there  be  one  who  is  not  disqualified  from  act- 
ing, and  if  not,  then  a  circuit  court  commissioner  of  an  ad- 
joining county  may  proceed  and  make  the  sale,  and  thereafter 
make  and  execute  the  deed  or  deeds  for  the  property,  sold, 
and  make  his  report  of  the  same  to  the  proper  court,  and  may 
proceed  in  all  respects  as  if  he  had  originally  advertised  the 
said  property  for  sale;  or  he  may  in  his  discretion  adjourn 
the  sale  from  time  to  time  and  publish  notices  of  adjournment 
in  his  own  name,  and  make  the  sale  on  the  adjourned  day, 
unless  the  commissioner  who  advertised  the  same  shall  then 
be  present  and  competent  to  proceed  therewith,  in  which 
case  he  shall  be  entitled  at  his  election  to  do  so. 

Sbc.  115.  In  all  cases  where  any  circuit  court  commissioner  Expintkm 
shall  have  advertised  real  estate  for  sale  under  and  by  virtue  '^'**™- 
of  any  decree  or  order  of  any  court  of  this  State,  and  bis 
term  of  office  shall  expire  before  the  sale  shall  be  consum- 
mated, it  shall  be  competent  and  lawful  for  him  to  proceed  to 
complete  the  sale  and  report  thereof,  and  do  all  things  neces- 
sary to  perfect  the  same,  as  if  his  term  of  office  had  not  ex- 
pired; and  for  such  purpose  his  power  and  authority  shall 
continue  until  all  such  business  is  fully  closed. 

Sec.  116.    Any  circuit  court  commissioner  may  be  suspended  suspemion  by 
by  the  circuit  judge  of  his  county,  from  the  exercise  of  the  *'™^'  ^"**'' 
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powers  and  duties  of  hia  office,  in  cases  of  misconduct  therein, 
atter  due  notice  and  a  full  opportunity  of  making  his  defense 
shall  have  been  given  him;  and  the  circuit  judge  of  the  county 
shall  immediately  report  such  suspension,  with  the  reasons 
therefor,  to  the  Govemop,  who  may  remove  him  from  office. 

Sec.  117.  Whenever  a  vacancy  shall  occur,  for  any  cause, 
in  the  office  of  circuit  court  commissioner  of  any  county,  the 
Governor  may  fill  such  vacancy  by  the  appointment  of  a  per- 
son eligible  to  such  office,  who  shall,  upon  taking  the  official 
oath  and  executing  and  filing  the  bond,  as  provided  in  sec- 
tion one  hundred  of  this  chapter,  be  authorized  and  required 
to  discharge  all  the  duties  of  circuit  court  commissioner,  and 
shall  be  liable  to  all  the  provisions  of  law  touching  said  office, 
and  shall  hold  the  same  until  his  successor  shall  be  duly 
elected  and  qualified. 

Sdc.  118.  Circuit  court  commissioners  heretofore  elected  or 
appointed,  and  now  in  office,  shall  continue  to  perform  the 
duties  of  their  respective  offices,  as  provided  by  law,  during 
the  remainder  of  the  term  for  which  they  were  elected  or  ap- 
pointed. 

8bc.  119.  In  all  cases  or  proceedings  before  a  circuit  court 
commissioner,  where  either  party  thereto  is  an  infant,  or  is 
mentally  incompetent,  the  same  proceedings  shall  be  bad  as 
near  as  may  be,  as  are  provided  in  like  cases  in  chapter  twelve 
of  this  act. 

The  Return  and  Summoning  of  Jurors. 

Sec.  120.  The  supervisor  and  township  clerk  of  each  town 
ship,  and  the  supervisor  or  assessor,  as  the  case  may  be,  and 
nlderman  of  each  ward  or  assessment  district  in  any  city, 
shall,  at  the  time  appointed  by  law  for  the  review  of  the 
assessment  roll  for  each  year,  make  a  list  of  persons  to  serve 
as  petit  jurors,  and  a  list  of  persons  to  serve  as  grand  jurors 
for  the  ensuing  year;  but  in  no  case  shall  one  of  their  own 
number  be  put  upon  snch  list. 

Sec.  121.  The  said  officers  sh^II  proceed  to  select  from 
the  persons  assessed  on  the  assessment  roll  of  the  township 
or  ward  for  the  same  year,  suitable  persons,  being  citizens, 
having  the  qualifications  of  electors,  to  serve  as  jurors;  and 
in  making  snch  selection,  they  shall  take  the  names  of  such 
only  as  are  not  exempt  from  serving  on  juries,  who  are  in 
possession  of  (heir  natural  faculties,  and  not  infirm  or  de- 
crepit, of  good  character,  of  approved  integrity,  of  sound 
judgment,  and  well  informed  and  conversant  with  the  English 
language,  and  free  from  all  legal  exceptions,  and  who  have 
not  made,  and  in  whose  behalf  there  has  not  been  made,  to 
the  officers  mentioned  in  the  preceding  section,  any  applica- 
tion to  be  selected  and  returned  as  jurors. 

Sec.  122.  Such  lists  shall  contain  not  less  than  one  for 
every  one  hundred  inhabitants  of  such  township  or  ward, 
computing  according  to  the  last  preceding  census,  and  hav- 
ing regard  to  the  population  of  the  county,  so  that  the  whole 
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number  of  jnrora  selected  in  the  coaut;  shall  amount  at  least 
to  one  hundred,  and  not  exceeding  four  hundred,  one-half  of 
whom  Bhall  be  designated  as  petit  jurors,  and  one-half  asFetitmnd 
grand  jorora.  ■wadjucoM. 

Sbc.  123.    In  making  such  selection,  the  said  oiBcers  shall  J^o"*,. 
avoid,  as  far  as  practicable,  selecting  any  of  the  same  persons     "° 
who  are  actually  drawn,  and  who  served  as  jurors,  during 
the  preceding  year. 

Sbc.  124.  Duplicate  lists  of  the  persons  so  selected,  shall  ^"^u***" 
be  made  out  and  signed  by  the  officers  making  such  selec- 
tion, or  the  major  part  of  them,  and  within  ten  days  there- 
after one  of  each  of  said  liatB  shall  be  transmitted  to  the 
county  clerk,  and  the  other  shall  be  filed  with  the  clerk  of 
the  township  or  assessor  of  the  ward,  as  the  case  may  be. 

Sec.  125.    In  cities  where  the  commission  form  of  govern-  uata  in  duca 
ment  has'been  or  may  hereafter  be  adopted  and  the  city  is^^^^,., 
made  to  consist  of  one  ward,  the  list  of  jurors  from  such  city 
shall  consist  of  four  names  from  each  voting  precinct  con- 
taining four  hundred  inhabitants  or  less  according  to  the  last 
preceding  census,  and  six  names  from  each  voting  precinct 
containing  more  than  four  hundred  inhabitants  according  to 
said  census.    One-half  of  such  names  shall  be  designated  as  onud  and 
grand  jurors  and  one-half  as  petit  jurors.    Such  lists  when  **"*  ^""*- 
so  selected  shall  be  added  lo  the  list  of  jurors  selected  from 
other  portions  of  the  county,  and  such  aggregate  lists  when 
so  prepared  shall  be  used  in  selecting  grand  and  petit  jurors 
of  the  circuit  court  for  the  county  in  which  said  city  is  lo- 
cated until  a  new  list  shall  be  chosen  in  accordance  with  law, 
and  in  the  selection  of  the  jarors  for  the  regular  panel,  each  Liiuusedin 
voting  precinct  shall  be  entitled  to  the  same  number  of  jurors  SiSS>™. 
as  the  township  or  ward  of  a  city  had  the  commission  form  of 
government  not  been  adopted. 

Sec.  126.    The  manner  of  selection  and  designation  of  said  confomiit? 
jurors  shall  in  all  other  respects  conform  to  the  provisions'^ 
of  law  then  existing. 

Sbc.  127.    On  receiving  such  lists,  the  county  clerk  shall  count;  derk 
file  the  same  in  his  office,  and  shall  write  down  the  names  '°  "••''»»•■ 
contained  therein  on  separate  pieces  of  paper  of  the  same 
size  and  appearance  as  nearly  as  may  be ;  and  shall  fold  up  Arnragemeot 
each  of  such  pieces  of  paper  bo  as  to  conceal  the  names  thereon,  °'  !>«"«■■ 
and  he  shall  make  two  separate  packages  for  each  township  or 
supervisor  district  or  voting  precinct  in  cities  having  a  com- 
mlBsion  form  of  government  in  his  county,  one  package  for 
the  names  of  the  grand  and  one  for  the  names  of  the  petit 
jurors,  upon   each   of  which   packages  he  shall  indorse  the 
name  of  the  township  or  supervisor  district,  or  voting  precincts 
in  cities  having  a  commission  form  of  government,  in  which 
the  persons  whose  names  are  contained  in  such  package  re- 
side, and  also  on  the  package  containing  the  names  of  per- 
sons returned  as  grand  jarors,  the  words  "grand  jurors";  and 
on  the  package  containing  the  names  of  the  persons  returned  as 
netit  jurors,  the  words  "petit  jurors";  and  he  shall  place  in  the  ~  i 
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package  marked  "grand  jurors"  all  the  names  appearing  upon 
the  lists  returned  as  grand  jurors;  and  in  the  package  marked 
"petit  jurors"  all  the  names  appearing  upon  the  list  returned 
as  petit  jurors  from  the  township  or  superrisor  district,  op 
voting  precinct  represented  by  the  name  indorsed  upon  such 
package,  and  he  shall  number  said  packages  in  numerical 
order,  commencing  with  number  one. 

Sbc.  128.  The  persons  whose  names  shall  be  so  returned 
shall  serve  as  jurors  for  one  year,  and  until  other  lists  from 
the  respective  townships  or  wards  shall  be  returned  and  filed. 

Sec.  129.  Upon  receiving  such  new  lists,  the  county  clerk 
shall  destroy  the  names  placed  in  said  packages  for  the  pre- 
ceding year  and  replace  the  same  by  the  names  contained  in 
such  new  lists  in  the  same  manner  as  above  required. 

Sbc.  130.  At  least  fourteen  days  before  the  holding  of  any 
circuit  court  at  which  such  juries  shall  be  required  by  law, 
the  clerk  of  the  county  where  such  court  is  to  be  held  shall 
draw  from  the  petit  jurors  the  names  of  twenty-four  persons, 
and  any  additional  number  that  may  have  been  ordered  by  tli& 
court,  to  serve  as  petit  jurors;  and  also  from  the  grand  jurors 
the  names  of  twenty-three  persons  to  serve  as  grand  jurors, 
if  a  grand  jury  shall  have  been  ordered  by  the  court. 

Sec.  131.  At  least  three  days  before  the  drawing  of  such 
jurors,  the  clerk  shall  give  notice  to  the  sheriff  and  two  jus- 
tices of  the  peace  of  said  county,  of  the  day  and  hour  when 
such  drawing  will  take  place. 

Sec.  132.  At  the  time  so  appointed,  it  shall  be  the  duty  of 
the  sheriff  of  the  county  in  person,  or  by  his  under  sheriff, 
and  the  justices  aforesaid,  to  attend  at  the  clerk's  office  of 
the  county,  to  witness  such  drawing;  and  if  any  two  of  said 
ofiQcerg  shall  attend  at  the  time  and  place  appointed,  the 
clerk  shall  proceed  in  their  presence  to  draw  the  jurors. 

Si£C.  133.  If  two  of  the  officers  so  notified  do  not  appear, 
the  clerk  shall  adjourn  the  drawing  of  such  jurors  until  the 
next  day,  and  shall,  by  written  notice,  require  any  justice 
of  the  peace  of  the  county,  to  attend  such  drawing  on  the 
adjourned  day. 

Sec.  134.  If  at  the  adjonmed  day,  any  two  of  the  officers 
notified  to  attend  the  drawing  of  such  jurors  shall  appear, 
but  not  otherwise,  the  clerk  shall  proceed,  in  the  presence  of 
the  officers  so  appearing,  to  draw  tlie  jurors. 

Skc.  13S.    The  clerk  shall  conduct  sugh  drawing  as  follows : 

1.  He  shall  place  in  a  box  prepared  for  that  purpose,  first 
only  the  names  contained  in  one  of  said  packages,  and  he 
shall  then  shake  the  box  so  as  to  mix  the  slips  of  paper  upon 
which  such  names  were  written  as  much  as  possible; 

2.  He  shall  publicly  draw  out  of  said  box  one  slip  of 
paper,  and  hand  the  same  to  the  officer  in  attendance  whose 
duty  it  is  to-  keep  a  minute  of  the  names  drawn ;  when  such 
officer  shall  have  made  a  minute  of  the  name  so  drawn,  said 
clerk  shall  withdraw  from  said  box  all  the  remaining  names 
and  return  them  to  the  package  from  which  they  were  taken; 
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and  thereopoD  he  shall  place  la  said  box  oaly  the  Dames  con- 
tained In  the  package  represented  by  the  number  next  in 
nnmerical  order  to  the  one  from  which  the  last  name  was 
drawn,  and  shall  proceed  to  draw  therefrom  one  name,  band 
the  same  to  the  attending  officer,  and  retnm  the  balance 
thereof  to  the  package  from  which  tbey  were  taken  in  the 
same  manner  as  hereinbefore  provided  for  drawing  the  first 
name,  and  the  said  clerk  shall  continue  drawing  one  name 
from  each  package  in  their  nnmerical  order  in  the  manner 
hereinbefore  provided  until  the  number  of  jurors  required 
shall  have  been  drawn,  and  the  said  county  clerk  shall  keep  a 
record  of  the  number  of  the  package  from  which  the  last 
name  was  drawn  at  each  drawing,  and  shall  at  the  next  suc- 
ceeding drawing  of  jurors  commence  to  draw  from  the  package 
next  in  numerical  order  to  the  one  from  which  the  last  name 
was  drawn  at  the  last  preceding  drawing; 

3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  the 
attending  officers,  in  which  shall  be  entered  the  name  con- 
tained on  every  slip  of  paper  so  drawn,  before  any  other  such 
slip  shall  be  drawn; 

4.  If,  after  drawing  the  whole  number  required  for  grand 
or  petit  jurors,  the  name  of  any  person  shall  appear  to  have 
been  drawn  who  is  dead,  or  insane,  or  who  has  permanently 
removed  from  the  county,  to  the  knowledge  of  the  clerk  or 
any  other  attending  officer,  an  entry  of  such  fact  shall  be 
made  in  the  minute  of  the  drawing,  and  the  slip  of  paper  con- 
taining such  name  shall  be  destroyed; 

5.  Another  name  shall  then  be  drawn  In  the  place  of  that 
contained  on  the  slip  so  destroyed,  which  shall  in  like  man- 
ner be  entered  In  the  minutes  of  the  drawing ; 

6.  The  same  proceedings  shall  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  required  shall 
have  been  drawn; 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the 
clerk  and  the  attending  officers,  and  filed  in  the  clerk's  office; 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for 
petit  jurors,  and  of  those  drawn  for  grand  jurors,  with  their 
places  of  residence,  and  specifying  for  what  term  of  court 
they  were  drawn,  shall  be  made  and  certified  by  the  clerk  and 
the  attending  officers,  and  shall  be  delivered  to  the  sheriflf  of 
the  county. 

Bbc.  136.  The  sheriff  of  every  county  in  this  State  shall  Notice  to 
serve  a  personal  notice  upon  each  of  the  persons  summoned  SSSSf 
to  serve  as  petit  jurors  at  any  term  of  the  circuit  court  of 
said  county,  by  making  out  a  written  notice  to  each  person 
summoned  and  enclosing  the  same  in  a  sealed  envelope  ad- 
dressed to  the  person  so  summoned  to  serve  as  such  petit 
jnror,  at  his  last  known  place  of  residence,  which  written 
notice  enclosed  in  said  envelope  and  addressed  to  the  per- 
son summoned  shall  be  sent  (o  his  last  known  place  of  resi- 
dence by  roistered  mail,  at  least  ten  days  before  the  first 
day  of  the  next  term  of  the  court,  with  a  demand  in  writing-  -  i  , 
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on  said  envelope  for  the  return  registry  receipt.  Tbe  sheriff 
shall  make  a  proper  retam  to  the  said  circuit  court  at  the 
opening  of  the  term  for  which  said  petit  jurors  have  been 
summoned  specifying  who  have  been  summoned  as  such  petit 
jurors  for  said  term  of  the  court  aud  the  manner  in  which 
such  service  was  made,  attaching  to  his  said  return  the  re- 
turned registry  receipts  demanded  and  received  from  the  per- 
sons so  summoned. 

Sec.  137.  It  shall  be  the  duty  of  the  county  clerk  to  fur- 
nish any  person  applying  therefor,  and  paying  the  fees  allowed 
by  law  for  the  same,  a  copy  of  the  lists  of  jurors  drawn  to 
attend  any  court. 

Sbc.  138.  The  following  persons  shall  be  ezempt  from  ser- 
vice aa  jurors,  to-wit:  All  oEBcers  and  employee  of  the  United 
States;  all  officers  and  employes  of  the  State  of  Michigan; 
all  county  officers  and  their  deputies ;  all  judges  of  courts  of 
record;  all  attorneys  and  counselors;  all  officers  and  teachers 
of  colleges  and  incorporated  academies;  all  settled  ministers 
of  tbe  gospel;  all  saperintendents,  engineers  and  conductors 
of  any  railroad;  all  constant  ferrymen;  all  members  of  any 
legally  organized  fire  department;  all  members  of  tbe  Michi- 
gan national  guard;  all  registered  pharmacists;  all  practicing 
physicians,  surgeons  and  dentists;  and  all  persons  more  than 
sixty-flve  years  of  age. 

Bbjc.  139.  The  court  to  which  any  person  shall  be  returned 
as  a  juror,  shall  excuse  such  juror  from  serving  at  such  court, 
whenever  it  shall  appear: 

1.  That  he  is  exempt  from  serving  on  juries  by  the  provi- 
sions of  tbe  preceding  section ;  or 

2.  That  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  office,  the  duties  of  which  are,  at  the  time,  inconsistent 
with  his  attendance  as  a  juror ;  or 

3.  That  he  is  a  teacher  of  any  school,  actnally  employed 
and  serving  as  such ;  or 

4.  When  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  individual  juror,  will  be  materially  injured  by  such 
attendance,  or  his  own  health,  or  that  of  any  member  of  bis 
family  requires  his  absence  from  such  court. 

Bbc.  140.  When  any  person  shall  be  so  excused  from  serv- 
ing, on  the  ground  that  he  is  exempt  by  law  from  serving  on 
juries,  tbe  clerk  shall  destroy  the  ballot  containing  the  name 
of  such  person;  and  when  any  person  shall  be  excused  from 
serving  for  any  other  cause,  the  ballot  containing  his  name 
shall  be  returned  to  the  box  from  which  it  was  drawn. 

Sbc.  141.  After  the  adjournment  of  any  court  at  which  any 
jurors  shall  have  been  returned,  as  herein  provided,  the  clerk 
shall  enclose  the  ballots  containing  the  names  of  those  who 
attended  and  served  as  jurors,  in  an  envelope  under  seal,  or 
deposit  the  same  in  a  separate  box;  and  the  ballots  contain- 
ing names  of  those  who  did  not  appear  and  serve  as  jurors, 
which  shall  not  have  been  destroyed,  shall  be  returned  to  the 
box  from  which  they  were  taken. 


PUBLIC  ACTS,  1915— No.  314.  36 

Sec.  142.  If  at  tbe  time  of  drawing  any  jury  by  the  clerk,  whan  b»iiots 
B9  herein  provided,  there  shall  not  be  a  suflScient  number  of  i™^*^™'- 
ballots  remaining  in  the  boxes  in  which  they  were  originally 
deposited,  after  drawing  all  that  may  be  therein,  the  clerk 
shall  return  to  such  boxes  the  ballots  containing  the  names 
of  those  who  have  previonsly  attended  and  served  as  jurors 
during  the  same  year,  and  shall  then  draw  from  such  boxes 
the  number  of  jurors  required,  in  tbe  same  manner  and  with 
the  like  effect,  as  if  jurors  had  not  been  previously  drawn. 

Sec.  143.    Whenever  in  the  opinion  of  the  judge  of  any  cir-  Adduiomd 
cuit  court,  more  than  twenty-four  petit  jurors  shall  be  neces-^""*"' 
sary  to  attend  any  such  circuit  court,  he  may,  by  an  order 
under  his  hand,  direct  such  additional  number  of  jurors  as 
he  shall  deem  necessary  to  be  drawn. 

Se)c.  144.  Such  order  shall  be  served  on,  and  filed  with  the  Ordecfor. 
clerk  of  the  county  in  which  sucb  court  is  to  be  held,  at  least 
twenty  days  previous  to  the  day  appointed  for  the  commence- 
ment thereof;  and  the  said  clerk  shall  thereupon  draw  the  How  drawn, 
number  specified  in  sucb  order,  in  addition  to  tbe  number 
otherwise  required  by  law,  and  shall  proceed  therein  in  all 
respects  in  the  same  manner  herein  prescribed. 

Sec.  145.    In  case  the  officers  whose  duty  it  is  under  this  nhwium 
chapter  to  make  and  return  lists  of  petit  jurors,  fail  to  meet,  °*  J"™"- 
make  or  return  said  lists  at  the  time  and  in  the  manner  pre- 
scribed by  this  chapter;  or  in  case  said  lists  shall  become  ex- 
hausted ;  or  in  case  said  lists  shall  for  any  reason  be  declared 
illegal  before  the  year  for  which  they  were  made  shall  have 
expired,  it  ahall  be  lawful  for  the  circuit  judge  of  any  circuit 
court  in  this  State  to  direct  said  officers  to  forthwith  meet, 
make  and  return  to  the  county  clerk  new  lists  of  jurors  for 
the  remainder  of  the  year,  from  which  lists  so  made  and  re- 
turned jurors  shall  be  drawn  for  the  balance  of  the  year.  And 
whenever,  for  any  cause,  grand  or  petit  jurors  shall  not  have  Failure 
been  drawn  and  summoned  to  attend  any  circuit  court,  or  °'  '"""•■ 
a  sufficient  number  of  qualified  jurors  shall  fail  to  appear,  or 
if  at  any  time  an  insufficient  number  shall  be  in  attendance 
to  meet  the  needs  of  the  court,  sucb  court  may,  in  its  discre- 
tion, order  a  sufficient  number  of  grand  or  petit  jurors,  or 
both,  to  be  forthwith  drawn  and  summoned,  in  such  manner 
as  the  court  shall  direct,  to  attend  said  court :  Provided,  That  Proviso, 
in  drawing  jurors  under  this  section  the  court  may,  for  the  Si^t™Snce 
purpose  of  obtaining  a  jury  or  talesmen  near  the  county  seat,  *''»"'>■ 
direct  from  which  township  or  supervisor  districts  or  voting 
precinct  sucb  jurors  shall  be  drawn. 

Sbc.  146.    Every  person  summoned  pursuant  to  the  provi-  AtioBdanco 
sions  of  the  last  preceding  section  shall  attend  forthwith,  and  Sith^'th. 
serve  as  a  juror,  unless  excused  by  the  court ;  and  for  every 
neglect  or  refusal  so  to  attend,  shall  be  subject  to  the  same 
penalty  as  jurors  regularly  drawn  and  summoned. 

Sbc.  147.    Each  grand  and  petit  juror  and  each  talesman  PCTdtan »nd 
shall  be  entitled  to  receive  three  dollars  for  each  day's  at-  ^  junn. 
tendance,  and  one  dollar  and  fifty  cents  for  each  half  day,  i 
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upon  any  term  of  the  circait  court,  or  before  any  conrt  of 
record,  and  ten  cents  for  each  mile  traveled  in  going  and  re- 
turning by  the  nearest  traveled  route,  to  be  paid  out  of  the 
county  treasury  of  the  county,  on  the  certificate  or  order  of 
the  clerk  or  judge  of  such  court. 

8bc.  14S.  The  county  clerk,  in  counties  having  a  popula- 
tion of  two  hundred  thousand  or  more,  shall,  under  the  direc- 
tion of  the  circuit  judge  of  any  of  the  circuit  courts  of  said 
counties,  in  the  manner  authorized  by  taw,  once  in  each  calen- 
dar month,  draw  a  fresh  panel  of  citizens  qualified  for  jury 
duty,  to  sit  and  act  as  jurors  in  said  court,  whose  respective 
terms  of  jury  duty,  except  to  finish  partly  tried  cases,  shall 
not  exceed  sixty  days  each,  except  that  during  the  months 
of  July  and  August  the  clerk  of  any  of  said  courts  by  direc- 
tion of  the  judges  may  omit  the  calling  of  any  jurors,  and 
any  person  who  shall  serve  as  a  juror  in  a  court  of  record 
in  Bucb  county  shall  be  disqualified  for  further  jury  duty  for 
the  term  of  one  year,  in  courts  of  record  in  the  same  county. 

Sec,  149.  The  provisions  of  this  chapter,  relative  to  the 
manner  of  selecting  and  returning  to  the  county  clerk  a  list 
of  persons  to  serve  as  grand  and  petit  jurors,  shall  not  apply 
to  counties  having  a  board  of  jury  commissioners,  nor  in 
counties  where  such  list  is  selected  and  returned  by  officers  or 
persons  other  than  provided  in  this  chapter. 

Jury  Commissioners. 

Sec.  150.  In  each  county  of  this  State,  the  Governor  shall, 
upon  recommendation  of  the  judge,  or  judges  of  the  circuit 
in  which  such  county  is  situated,  appoint  a  board  of  jury 
commissioners  consisting  of  three  persons,  no  more  than  two 
of  whom  shall  be  members  of  the  same  political  party,  and 
ieach  of  whom  shall  be  a  resident  elector  and  freeholder  in 
said  county,  whose  term  of  office  shall  be  for  six  years;  in 
the  first  instance,  one  of  said  commissioners  shall  be  ap- 
pointed for  a  term  of  two  years,  one  for  a  term  of  four  years, 
and  one  for  a  term  of  six  years,  and  every  two  years  there- 
after one  member  of  said  hoard  shall  he  appointed  for  a 
term  of  six  years;  and  the  Governor  shall,  on  lite  recom- 
mendation, fill  all  vacancies  occurring  on  said  board  from 
any  cause.  No  person  holding  an  office,  or  employment  of 
profit,  in  or  under  any  city  government,  county  government, 
the  State  of  Michigan,  or  the  United  States,  except  that  of 
notary  public,  shall  be  eligible  to  appointment  as  such  com- 
missioner. The  official  terms  of  said  commissioners  shall 
begin  on  the  first  day  of  February  after  their  appointment. 
Raid  commissioners  shall,  before  entering  upon  their  duties, 
take  the  constitutional  oath  of  office,  and  file  the  same  with 
the  county  clerk.  Said  commissioners  shall  receive  as  com- 
pensation for  their  services  the  sum  of  three  dollars  for  each 
day  actually  engaged  in  the  performance  of  duty,  and  such 
actual  expenses  as  shall  be  incurred  in  traveling  to  ascer- 
tain the  qualifications  of  jurors,  and  in  attendance  upon  meet- 1 
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ingB  of  the  board,  to  be  audited  and  approved  by  the  circuit 
judge  of  the  circuit  in  which  such  county  may  be  located,  and 
be  paid  by  the  county  treasurer  on  the  certificate  of  the 
county  c^,erk. 

goc.  151.     Said  board  shall  meet  annually  on  the  second  mcmuw. 
Monday  of  April  in  each  year,  at  the  hour  of  ten  o'clock  in  the 
forenoon,  or  as  soon  thereafter  as  shall  be  found  practicable, 
at  the  office  of  the  clerk  of  said  county,  and  shall  then  and 
there  select  from  the  tax  rolls  of  the  cities,  wards  and  town- 
ships of  the  said  county  for  the  preceding  year,   a  list  of  SuJ^ 
names  of  persons  to  serve  as  petit  jurors  in  the  circuit  court 
of  the  said  county  for  the  succeeding  year.    The  county  clerk  ci«Tk. 
shall  be  the  clerk  of  the  said  board,  and  shall  keep  a  record 
of  their  doings  in  a  book  to  be  provided  for  that  purpose, 
which  record  shall,  at  the  close  of  each  meeting  of  the  board.  Record, 
be  signed  by  the  members  thereof,  and  attested  by  the  said 
'  clerk,  and  shall  then  be  evidence  in  all  courts  and  places  of 
the  doings  of  the  said  board. 

Sec.  152.  No  names  shall  be  placed  upon  said  lists,  except  '^■J^ 
those  of  persons  being  citi%ns  and  having  the  qualifications '"' 
of  electors,  and  such  only  as  are  not  exempt  from  serving  on 
juries,  who  are  in  possession  of  their  natural  faculties,  and 
are  not  infirm  or  decrepit,  of  good  character,  of  approved 
integrity  and  sound  judgment,  and  well  informed  and  con- 
versant with  the  English  language,  free  from  all  legal  excep- 
tions, and  who  have  not  made,  and  in  whose  behalf  there  has 
not  been  made  to  said  commissioners,  or  either  of  them,  any 
application  to  be  selected  and  returned  as  jurors. 

Snc.  153.  Said  lists  shall  consist  of  four  names  from  each  Numtm 
township  and  ward  in  such  county  having  four  hundred  popu-  '^  °"'«'- 
latioQ,  or  less,  according  to  the  last  federal  census,  and  of 
one  name  additional  for  each  additional  one  hundred  popu- 
lation, and  in  the  case  of  cities  not  divided  into  wards  there 
shall  be  one  name  for  each  one  hundred  population  in  said 
city.  In  case  there  is  not  sufficient  population  in  any  county 
so  that  at  least  one  hundred  names  shall  be  returned,  then 
it  shall  be  the  duty  of  said  commission  to  add  to  such  list 
of  names,  a  sufficient  number  from  each  city,  ward  and  town- 
ship, in  accordance  with  the  population  thereof,  to  make  a 
list  of  one  hundred  names. 

See.  154.  Said  commissioners  shall  also  make  a  list  o'l^^'yirors 
names  of  persons  of  like  qualifications  to  serve  us  grand  jurors, 
consisting  of  two  names  from  each  township  and  ward  in  the 
county.  Such  list  shall  not  contain  any  name  already  on 
the  list  of  petit  jurors.  In  the  case  of  cities  not  divided 
into  wards,  they  shall  place  upon  said  list  one  name  for  each 
five  hundred  population,  according  to  the  last  census.  In 
any  case,  where  according  to  the  foregoing  provisions,  there 
shall  not  be  at  least  fifty  names  on  said  list,  then  it  shall  be 
the  duty  of  said  commissioners  to  add  to  such  list  of  names,  a 
sufficient  number  from  each  city,  ward  and  township,  in  ac- 
cordance with  the  population  thereof,  to  make  a  list  of  fifty  >  , 
names.                                                                                      /l,TOOg[e 
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sutM^uent         Sec.  155.    After  tbe  completion  of  said  lists  of  petit  and 
rrocceaings.     gfamj  jurors,  the  subsequent:  proceedings  sball  be  the  same 
in  all  respects  as  is  or  may  be  provided  by  law,  for  the  draw- 
ing and  impaneling  of  juries. 
Heferenduni.        Sbc.  156.    The  provisions  of  the  six  last  preceding  sections 
shall  not  be  in  force  or  take  effect  in   any  county,  until  a 
majority  of  the  voters  voting  thereon  at  an  election  as  here- 
inafter provided,  shall  have  voted  in  favor  of  the  same.    The 
Submission,     question  of  -the  adoption  of  tbe  provisions  of  such  sections 
may  be  submitted  to  the  voters  of  each  county  at  any  gen- 
eral, election,  after  the  passage  of  this  act,  by  resolution  of 
the  board  of  supervisors,  and  like  notice  of  the  submission 
of  the  same  shall  be  given  as  is  required  by  law  in  the  case  of 
elections  to  elect  county  officers,  and  shall  be  submitted  in 
substantially  the  following  form : 
Ballot.  Shall  the  provisions  of  sections  one  hundred  fifty,  one  hun- 

dred fifty-one,  one  hundred  flfty-two,  one  hundred  fifty-three, 
one  hundred  fifty-four  and  one  hundred  fifty-flve  of  chapter 
two  of  act  number  (here  insert  number  of  this  act)   of  tbe 
Public  Acts  of  nineteen  hundred  fifteen,  providing  for  a 
board  of  jury  commissioners,  be  adopted  by  this  county? 
Yes  [  ]. 
No   [   ]. 
Adopthm  of  Sec.   157.     If  a  majority  of  the  electors  voting  on  such 

proviaioiu.  proposition  in  any  county,  as  determined  by  the  canvass  of 
votes  cast,  shall  vote  in  favor  thereof,  from  and  after  such 
determination,  the  provisions  of  said  sections  one  hundred 
fifty,  one  hundred  fifty-one,  one  hundred  flfty-two,  one  hundred 
fifty-three,  one  hundred  flfty-four  and  one  hundred  fifty-five 
shall  be  in^orce,  and  all  other  provisions  of  law  relating  to 
the  making  up  of  lists  of  jurors  shall  be  superseded  and  re- 
Provbo.  pealed  in  such  county :  Provided,  however,  That  the  jury  lists 

Ssb'vftiid.       then  on  file  and  in  use  in  such  county,  shall  continue  to  be 
valid  and  to  be  used  until  such  time  as  the  board  of  jury 
commissioners  herein  provided  for  shall  have  been  appointed, 
and  shall  have  completed  and  filed  the  lists  herein  required 
to  be  made  by  them. 
SubmisstoQ of       Sec.  158.    Tbe  board  of  supervisors  shall  submit  such  propo- 
prwosuioQ.      aition  to  the  electors  at  the  next  general  election  whenever 
petitions  for  such  submission,  signed  by  ten  per  cent  of  the 
qualified  electors  of  said  county  as  shown  by  the  last  preced- 
ing general  election,  shall  be  filed  with  the  county  clerk  of 
said  county. 
PreMiit  Sec.  159.    In  all  counties  of  this  State  now  having  a  board 

JJStinu^.  *>'  i'^''y  commissioners,  or  in  which  jury  lists  are  returned  in 
any  manner  other  than  that  provided  by  the  general  law  of 
the  State,  the  laws  providing  for  such  boards  of  jury  com- 
missioners, or  such  special  manner  of  making  said  lists,  shall 
continue  to  be  in  force  until  superseded  by  tbe  adoption  of 
the  provisions  of  section  one  hundred  fifty,  one  hundred  fifty- 
one,  one  hundred  fifty-two,  one  hundred  fifty-three,  one  hun- 
dred fifty-four  and  one  hundred  flfty-flve,  as  herein  provided 
for,  or  until  otherwise  repealed.  , 
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CHAPTEK  III. 

Of  the  Probate  Oonrts. 


Sbction  1.  Judges  of  probate  shall  be  elected  in  the  coun-  ^f^ 
ties  in  which  the;  reside  and  shall  hold  oiBce  for  four  years 
and  until  their  successora  are  elected  and  qualified.  T%ej  ahall 
be  elected  on  the  Tuesday  succeeding  the  first  Monday  of 
November,  nineteen  hundred  sixteen,  and  every  four  years 
thereafter. 

Sec.  2.    In  counties  having  two  hundred  fifty  thousand  in-  Two  utd 
habitants  there  shall  be  two  judges  of  probate  and  in  coun-"™°  Ju<>g"- 
ties  having  five  hundred  thousand  inhabitants  there  shall  be 
three  judges  of  probate  who  shall  be  elected  as  hereinafter 
provided.     They  shall  have  equal  powers,  duties  and  com-  Poiren. 
pensation,  except  that  the  power  of  appointment,  nomina-   ""*"'"<^ 
tion  and  removal  of  the  several  employes  provided  by  law  for 
such  court  and  the  offices  connected  therewith,  and  the  gen-  AppototDieDt 
eral  direction  and  control  of  the  bnsiness  of  such  court,  in-  and^^^a 
eluding  the  divisioo  of  the  work  between  the  judges,  shall  be  ofbtmneM. 
vested  in  the  judge  having  served  for  the  longest  period  con- 
tinuously.    Whenever  the  United  States  census  shall  show  j^^""** 
that  any  county  has  two  hundred  flity  thousand  inhabitants 
and  it  has  but  one  judge  of  probate,  the  additional  oflSce  first 
herein  provided  for  shall  be  deemed  to  be  created  and  vacant, 
and  whenever  the  United  States  census  shall  show  that  any 
county  has  five  hundred  thousand  inhabitants  the  additional 
office  next  herein  provided  for  shall  be  deemed  to  be  created 
and  vacant,  which  vacancy  or  vacancies  shall  be  filled  by  ap- 
pointment of  the  Governor  and  the  person  so  appointed  shall 
hold  office  until  his  successor  is  elected  and  qualified.    At 
the  next  general  election  a  successor  to  such  officer  shall  be 
elected  who  shall  hold  office  until  his  successor  shall  be  elected 
at  the  next  alternate  biennial  election  provided  for  in  section 
fourteen  of  article  seven  of  the  constitution,  and  shall  have 
qualified. 

Salaries  of  Probate  Judges. 

Sbc.  3.  The  judges  now  elected,  or  to  be  hereafter  elected,  saUrUa. 
shall  each  receive  an  annual  salary,  to  be  paid  monthly  out 
of  any  money  in  the  county  treasury  of  their  respective  coun- 
ties, which  shall  neither  be  increased  nor  diminished  during 
the  tenn  for  which  they  shall  have  been  elected,  except  as 
changed  by  the  increase  or  diminution  of  population  of  their 
respective  counties.  The  amount  of  such  salary  to  be  paid  Sow  bued. 
to  the  judge  of  probate  of  the  several  counties  shall  be  based 
upon  and  determined  by  the  population  of  their  respective 
counties  as  shown  by  the  last  preceding  federal  census,  and 
such  salary  shall  be  in  full  compensation  for  all  services  per- 
formed by  them  as  such  judges,  except  as  is  or  may  otherwise 
be  provided  by  law.  v.\)OqIc 
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Sec.  4.  Said  salary  sha)!  be,  for  counties  having  a  popola- 
tion  of  two  liTiDdred  fifty  thonsand  and  npwardB,  nix  thon- 
8and  dollars;  for  counties  having  a  popalation  of  one  hundred 
fifty  thousand  and  less  than  two  hundred  fifty  thousand,  three 
thousand  dollars;  for  counties  having  a  population  of  one 
hundred  thousand  and  leaa  than  one  hundred  fifty  thousand, 
two  thousand  nine  hundred  dollars;  for  counties  having  a 
population  of  seventy  thousand  and  less  than  one  hundred 
thousand,  twenty-eight  hundred  dollars;  for  counties  having 
a  population  of  less  than  seventy  thousand  and  not  less  than 
sixty  thousand,  twenty-six  hundred  dollars;  for  counties  hav 
ing  less  than  sixty  thousand  and  not  less  than  fifty-five  thou- 
sand, twenty-five  hundred  dollars;  for  counties  having  less 
than  fifty-five  thousand'  and  not  less  than  fifty  thousand, 
twenty-two  hundred  dollars;  for  counties  having  less  than 
fifty  thousand  and  not  less  than  forty-five  thousand,  twenty- 
one  hundred  dollars;  for  counties  having  less  than  forty-five 
thousand  and  not  less  than  forty  thousand,  two  thousand  dol- 
lars; for  counties  having  less  than  forty  thousand  and  not 
less  than  thirty-five  thousand,  seventeen  hundred  fifty  dol- 
lars; for  counties  having  less  than  thirty-five  thousand  and 
not  less  than  thirty  thousand,  fifteen  hundred  dollars;  for 
counties  having  less  than  thirty  thousand  and  not  less  than 
twenty-five  thousand,  fourteen  hundred  dollars;  for  counties 
having  less  than  twenty-five  thousand  and  not  less  than 
twenty  thousand,  thirteen  hundred  dollars;  for  counties  hav- 
ing less  than  twenty  thousand  and  not  less  than  fifteen  thou- 
sand, twelve  hundred  dollars;  for  counties  having  less  than 
fifteen  thousand  and  not  less  than  ten  thousand,  nine  hun- 
dred dollars;  for  counties  having  less  than  ten  thousand  and 
not  less  than  seven  thousand  five  hundred,  seven  hundred  fifty 
dollars;  for  counties  having  less  than  seven  thousand  five 
hundred  and  not  less  than  five  thousand,  six  hundred  dollars; 
for  counties  having  less  than  five  thousand,  ten  cents  for 
each  inhabitant  of  such  county:  Provided,  That  such  salary 
in  any  county  of  the  class  last  mentioned  shall  not  be  less 
than  three  hundred  dollars:  Provided,  hoioever,  That  the 
board  of  supervisors  of  the  several  counties  of  this  State  may, 
by  a  majority  vote  of  all  the  members  elect,  give  such  addi- 
tional salary  to  the  judge  of  probate  of  their  respective  coun- 
ties as  they  deem  just :  And  Provided  further,  That  the  board 
of  supervisors  of  each  county  may,  in  their  discretion,  allow 
a  sufficient  amount  to  pay  clerk  hire,  when  such  cterk  is  ac- 
tually necessary  and  employed.  All  local  and  special  acts 
and  provisions  relating  to  the  salary  and  compensation  of 
probate  judges  are  hereby  repealed. 

Se)C.  5.  The  county  clerk  of  each  county  shall  report  the 
amount  of  the  salary  allowed  the  judge  of  probate  of  his 
county,  in  pursuance  of  the  preceding  section,  to  the  county 
treasurer,  who  shall  pay  the  same  to  said  judge  as  hereinbe- 
fore provided. 
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Bec.  6.    Each  county  shall  provide  all  books,  prioted  blanks  bodIu, 
and  other  stationery  necessary  for  keeping  the  records  in  the  ^£^^, 
office  of  the  Judge  of  probate,  and  all  furniture,  equipment  'tc. 
and  supplies  necessary  for  equipping  and  maintaining  said 
office. 

Sbc.  7.    Every  probate  court  shall  be  a  court  of  record  and  ^'^^ 
have  a  seal.     The  seals  of  the  several  probate  courts  now  g^^ 
used  by  them  respectively,  shall  continue  to  be  the  seals  of 
such  courts  until  others  shall  be  provided  according  to  law. 

Sec.  8.  In  case  the  probate  court  of  any  county  shall  have  Procutement 
no  proper  seal,  the  judge  shall,  at  the  expense  of  his  county,  °'  "**'* 
cause  a  seal  to  be  made  for  his  office,  with  such  device  as  he 
shall  think  proper,  and  with  the  words  "probate  seal,"  and 
the  name  of  the  county  inscribed  thereon,  and  shall  deliver 
a  description  thereof  to  the  Secretary  of  State,  to  be  deposited 
and  recorded  in  bis  office. 

Sec.  9.    There  shall  be  a  probate  court  held  in  each  county  Temu 
at  the  seat  of  justice,  on  the  first  Monday  of  each  month,  and  ""^"■ 
on  such  other  days  as  the  judge  of  probate  shall  appoint,  and 
in  case  any  matter  shall  not  be  heard  at  the  time  appointed 
for  hearing  same,  said  matter  shall  stand  continued  until  the  continuance. 
next  stated  term  of  said  court,  unless  the  court  Bhall  other- 
wise order;  and  the  court  may  adjourn  such  hearing  in  ab- 
sence of  the  petitioner,  or  otherwise,  in  his  discretion :  Pro-  ptotIso.  open 
vided,  hoKicver,  Said  court  shall'  be  deemed  open  at  all  times  "  ■"  '""**' 
for  the  transaction  of  any  ordinary  business  which  may  be 
necessary  therein,  when  previous  notice  is  not  required  to  be 
given  to  the  person  interested:  Provided  further,  In  case  an  Funhec 
executor,  administrator,  guardian  or  trustee  shall  be  appoint-  SSe^' 
ed  at  any  such  hearing,  such  appointee  shall  have  twenty  days  eiMutor,  eic. 
thereafter,  or  such  ottier  and  further  time  as  the  court  may 
order,  in  which  to  quali^;  and  unless  otherwise  ordered,  said 
matter  shall  stand  continued  until  the  next  stated  term  of 
said  court,  after  the  lapse  of  such  period,  and  in  case  of 
failure  to  qualify,  such  other  appointment  shall  thereupon 
be  made  as  the  court  may  order. 

Sbc.  10.  The  judge  of  probate  shall  have  possession  of  the  pooeBaion 
seal,  records,  books,  files  and  papers  belonging  to  said  court,  j;J,^^^tc. 
and  shall  keep  a  true  and  correct  rec»rd  of  each  order,  sen- 
tence and  decree  of  the  court,  and  of  all  other  official  acts 
made  or  done  by  bim,  and  of  all  wills  proved  therein  with  the 
probate  thereof,  of  all  letters  testamentary,  and  of  adminis- 
tration, and  of  all  other  things  proper  to  be  recorded  in  said 
court.  Such  records  may  be  in8i)ected  without  charge  by  all 
persons  interested. 

Holding  Court  by  Other  Judges. 

Sbc.  11.     If  a  judge  of  probate  shall  remove  out  of  his  Absence,  etc , 
county,  or  shall  be  temporarily  absent  therefrom,  or  shall  die,  "ij^*"" 
resign,  or  shall  be  necessarily  occupied  in  the  performance 
of  other  duties  required  of  him  by  law,  or  otherwise  become^ 
incapacitated  for  executing  the  duties  of  his  office,  the  judge -.QOQlt* 
a  o 
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Who  to  of  the  circuit  court  for  each  conot;  shall  hold,  the  probate 

hou  oourt.  court  unless  he  also  be  iucapacitated  for  esecutiug  such  du- 
ties, or  the  judge  of  any  circuit  court  or  the  probate  judge  - 
of  any  county  of  this  State,  who  is  not  legally  incapacitated 
for  so  esecuting  the  duties  of  such  probate  judge,  may  upon 
the  written  request  of  such  probate  judge  or  in  case  of  hie  ab- 
sence or  legal  disability  to  make  such  request,  then  upon  the 
request  of  the  circuit  judge  of  such  county,  hold  the  probate 
court,  and  the  judge  so  acting  shall  have  all  the  powers  and 
perform  all  the  duties  of  the  judge  of  probate  therein,  until 
the  return  of  the  judge  of  probate  so  temporarily  absent  or 
such  incapacity  is  removed,  or  until  another  judge  of  probate 
shall  be  elected  or  appointed  and  qualified,  and  if  any  such 
judge  so  acting  as  judge  of  probate  shall  have  begun  any  hear- 
ing which  is  not  concluded  at  that  time  he  shall  have  au- 
thority to  hear  such  matter  to  its  couclusiou  and  give  judg- 
Entrrot  ment  thereon.     In  all  cases  where  a  circuit  judge  or  a  pro- 

"•**"■  bate  judge  of  any  other  county  shall  perform  the  duties  of  the 

judge  of  probate,  an  entry  of  tbe  reason  for  snch  circuit 
judge  or  probate  judge  so  performing  such  duties  shall  be 
made  in  the  records  of  such  probate  court. 

Disqualification  of  Judges. 

Disquaiifico-  Bbc.  12.  Whenever  a  judge  of  probate  is  disqualified  with- 
ik>D  of  Judge,  jjj  ([jg  meaning  of  section  seven  of  chapter  four  of  this  act, 
or  when  such  judge  shall  be  an  executor  or  administrator  of 
a  deceased  person,  or  a  creditor,  or  otherwise  interested  in 
any  question  to  be  decided  by  the  court,  or  when  he  or  his 
law  partner,  or  any  employe  or  assistant  in  his  oflQce,  shall 
have  been  attorney  or  counsel  for  any  party  interested  therein 
in  relation  thereto,  such  judge  of  probate  shall  be  deemed  in- 
ciipacitatei£  for  acting  in  the  decision  of  that  question,  and 
another  probate  judge  or  a  circuit  judge  shall  hold  the  court 
in  his  place  as  provided  in  the  preceding  section. 

Of  Probate  Registers. 

Appointment.  Sec.  13.  In  every  county  in  this  State  the  judge  of  pro- 
bate may  appoint  a  probate  register,  who  shall  hold  such 
oiBce  during  the  term  for  which  the  judge  of  probate  making 
the  appointment  shall  have  been  elected,  unless  sooner  re- 
moved by  the  judge  of  probate;  such  register  so  appointed 

oaihftDd        shall  take  and  subscribe  the  oath  of  office  prescribed  by  the 

**""'*■  constitution,  and  give  a  bond  in  the  penal  sum  of  one  thou- 

sand dollars  to  be  approved  by  the  probate  judge,  and  shall 

Powera.  exercise  the  power  of,  and  be  competent  to  do  all  acts  re- 

quired of  the  judge  of  probate  except  judicial  acts;  such 
register  so   appointed   and  qualifying  shall  receive  in  com- 

CompenBation.  pensation  for  his  or  her  services  an  annual  ^lary  to  be  paid 
monthly  out  of  the  county  treasury  of  his  county,  as  follows : 
Jn  counties  of  twenty  thousand  and  not  exceeding  thirty 
thousand,  five  hundred  dollars,  in  counties  of  thirty  thousand 
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and  not  exceeding  fifty,  tbousaud,  seven  handred  dollars;  in 
counties  of  fifty  thousand  and  not  exceeding  one  hundred 
thousand,  one  thousand  dollars ;  in  coimtieB  of  one  hundred 
thousand  and  not  exceeding  two  hundred  thousand,  two  thou- 
sand dollars  and  in  counties  of  two  hundred  thousand  and 
upwards,  three  thousand  dollars;  in  counties  having  less  than 
twenty  thousand  population,  a  probate  register  may  be  ap- 
pointed by  the  probate  judge,  if  authorized  by  a  majority 
vote  of  the  board  of  supervisors,  the  compensation  of  such 
probate  register  to  be  fixed  by  the  board  of  supervisors.  The  Addiuon*! 
board  of  supervisors  of  the  several  counties  of  this  State.  •*''^- 
may  by  a  majority  vote  of  all  the  members  elect,  give  such 
additional  salary  to  the  probate  register  of  their  respective 
counties  as  they  may  deem  just.  All  local  and  special  acts  re- 
lating to  the  appointment  of  probate  registers,  or  probate 
clerks,  and  their  salaries  and  compensation  are  hereby  re- 
pealed. 

Sec.  14.    The  probate  jndge  or  judges  of  any  county  having  D^ut; 
a  probate  register  may  appoint  one  or  more  deputy  probate  ^Ji^' 
registers,  when  authorized  by  the  board  of  supervisors  who  ""i  autia. 
shall  fix  the  salary  of  such  deputies,  and  in  counties  having 
more  than  one  hundred  and  fifty  thousand  population  may 
appoint  such  probate  clerks  as  may  be  necessary,  when  an- 
tbori7.ed  by  the  board  of  supervisors,  who  shall  also  fix  the 
salaries  of  such  clerks.    The  duties  of  such  probate  clerks 
shall  be  such  as  may  be  prescribed  by  the  judge  or  judges  of 
the  county  in  which  such  clerks  are  appointed. 

Sac,  15.    The  board  of  supervisors  of  any  county  may  au-  Btenographen. 
thorize  the  appointment  by  the  probate  judge,  of  one  or  more 
official    stenographers   of   said   probate   court;    such   stenog- 
raphers shall   receive   such  salary  as  shall  be  fixed  by  the  Saiarr- 
board  of  supervisors. 

General  Provisions. 

Sbc,  16.    No  judge  of  probate,  probate  register  or  employe  J?^}'*"^'''- 
in  bis  oflSce  shall  be  retained  or  employed  as  attorney  or  conn-  cem^*^- 
sel,  in  any  suit  or  matter  which  may  depend  on,  or  in  any  pioyment,  oic. 
way  relate  to,  any  sentence  or  decree  made  or  passed  by  him ; 
nor  shall  he,  or  the  probate  register,  or  any  employe  in  his 
office,  be  attorney  or  counsel  for  or  against  any  executor, 
administrator  or  guardian  appointed  within  his  jurisdiction, 
in  any  suit  brought  by  or  against  the  executor,  administrator 
or  guardian,  as  such,  nor  in  any  suit  relating  to  the  official- 
conduct  of  such  party.    Nor  shall  any  cjerk  or  other  person 
employed  in  the  office  of  any  probate  court,  be  commissioner, 
appraiser,  or  divider  of  any  estate,  in  any  case  that  is  with- 
in the  jurisdiction  of  such  court. 

Sec.  17.    No  probate  judge,  probate  register,  probate  clerk.  Ceri^n 
or  official  stenographer,  shall  receive  any  fees  or  compensa- KS^Im.""'' 
tion   for  drawing  any  petition,  application,   or  other  paper 
whatever,  or  for  any  service  performed  by  him  in  any  matter 
or  proceeding  in  said  probate  court,  except  the  probate  Judge^QQoft^ 
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Exenpuao'     OF  the  probate  register  shall  make  attested  copies  and  ex- 
tio[u,etc.        empIiflcationB  of  any  record,  paper  or  proceeding  in  soch 
probate  court,  furnish  the  same  on  request  to  any  person,  and 
Feea.  may  collect  therefor  the  sum  of  twenty-flve  cents  for  certified 

copies  of  orders  for  publication;  for  certified  copies  of  all 
other  probate  orders,  seventy-five  cents;  for  certified  copies 
of  letters  of  authority,  one  dollar;  for  all  certifications  issued 
under  the  seal  of  the  probate  court,  fifty  cents,  and  at  the 
rate  of  eight  cents  per  folio  for  all  such  copies  or  exemplifi- 
cations and  twenty-five  cents  additional  for  the  certification 
PiQTiaa,  of  the  same :  Provided,  That  such  fees  shall  be  paid  over  to  the 

di^^ttoD       county  treasurer  in  all  counties  having  existing  local  acts  re- 
quiring the  same. 
Receipt  of  Sbc.  18.    No  judge  of  probate,  probate  register,  "clerk,  or 

SmpensMion  croploj*  of  the  probate  oflQce,  shall  receive  or  accept  any  com- 
cBuaefor         peusation  whatever  for  collecting  from  any  executor,  admin- 
"™'"'  ■         istrator  or  estate,  any  fees  for  the  publishing  of  any  notice 
or  matter  required  in  any  proceeding  in  said  court,  and  the 
receiving  of  such  compensation  therefor  from  any  person, 
corporation,  partnership  or  association,  owning  or  controlling 
a  newspaper  publication,  shall  be  a  sutBcient  cause  for  re- 
moval from  office  of  such  judge  of  probate,  probate  register, 
clerk  or  employe, 
indai.  Sbc.  19.    Each  judge  of  probate  shall  make  an  alphabetical 

index  to  the  records  of  proceedings  in  the  probate  court,  and 
keep  the  same  in  his  office. 


CHAPTER  IV. 
General  Provisions  Concerning  Courts  of  Record. 

ct^ij  Section  1.    The  several  courts  of  this  State  having  a  seal, 

are  courts  of  record,  and  they  shall  respectively  have  power: 

powen.  1,    To  issue  process  of  subpoena,  requiring  the  attendance 

of  any  witness  residing  or  being  in  any  part  of  this  State,  to 
testify  in  any  matter  or  cause  pending  or  triable  in  such 
courts ; 

2.  To  administer  oaths  to  witnesses  in  any  such  matter  or 
cause,  and  in  all  other  cases  where  it  may  be  necessary  in  the 
exercise  of  the  powers  and  duties  of  such  courts; 

3.  To  devise  and  make  such  new  writs  and  forms  of  pro- 
ceedings as  may  be  necessary  to  carry  into  effect  the  powers 
and  jurisdiction  possessed  by  them. 

vscancynot  Sex:.  2.  No  process.  proceeding  or  suit,  civil  or  criminal, 
J^jt"^.""""*  before  any  of  the  said  courts,  shall  be  discontinued  by  the 
occurrence  of  any  vacancy  in  the  office  of  any  judge,  or  of  all 
the  judges  of  such  court,  nor  by  the  issuing  of  any  new  com- 
mission to  any  judge  or  judges  of  any  such  court,  but  the  per- 
sons appointed  in  any  such  new  commission  shall  have  power 
to  continue,  hear  and  determine  such  process,  proceeding  or 
suit,  as  their  predecessors  might  have  done  if  no  new  commis- 
sion had  been  issned.  ,  , 
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Sec.  3.  Whenever  the  seal  of  any  court  shall  be  so  iojured  New  leti. 
that  it  cannot  conveniently  be  nsed,  the  coorte  shall  cause 
the  same  to  be  destroyed;  and  whenever  the  seal  of  any  court 
shall  be  lost  or  destroyed,  such  court  shall  cause  a  new  seal 
to  be  made,  similar  in  all  respects  to  the  former  seal,  which 
shall  become  the  seal  of  the  conrt. 

Sbc.  4.    The  expense  of  a  new  seal  for  any  circuit  court,  or  Eipenw  ot 
court  of  probate,  shall  be  paid  by  the  county  in  which  such  "*" "  ' 
courts  are  held ;  and  the  expense  of  new  seals  for  other  courts 
shall  be  paid  from  the  State  treasary. 

Sbc.  5.    The  sittings  of  every  court  within  this  State  shall  ^*J5jW' 
be  public,  and  every  citizen  may  freely  attend  the  same. 

Sec.  6,    Every  court  shall  have  the  right  whenever  any  trial  ^,^^5^™ 
is  being  had  in   such  court,  which  involves  scandal  or  im- 
morality, to  exclude  from  the  court  room  all  minors,  as  a 
matter  of  public  policy,  nnless  such  minor  or  minora  are 
parties  or  witnesses  in  said  cause:  Provided,  That  the  court  ^°|^^ 
shall  also  have  the  power  to  exclude  from  within  the  bar  of  from  bw. 
the  court,  all  persons  except  officers  of  the  court,  parties  and 
witnesses  in  said  cause, 

Sbc.  7.    Ko  judge  of  any  court  shall  sit  as  such  in  any  cause  inierert  ot 
or  proceeding  in  which  he  is  a  party,  or  in  which  he  is  inter-  '"'^    "*"' 
ested,  or  in.  which  he  wonld  be  excluded*  from  being  a  juror 
by  reason  of  consangumity  or  affinity  to  either  of  the  parties ; 
nor  shall  any  judge  decide,  or  tate  part  in  the  decision  o^y^"°J_'° 
any   question   which   shall  have   been  argued   in    the  court,   "  ^*  ■ 
when  he  was  not  present  and  sitting  therein  as  a  judge.    Nor  Reiatioiuhip. 
shall  any  judge  sit  as  a  court  in  any  cause  in  which  he  is  re- 
lated within  the  third  degree  of  consanguinity  to  either  of 
the  attorneys  or  counselor  of  either  party  to  said  cause: 
Provided,  That  such  last  mentioned  disqualification  be  madePioTtao. 
to  appear  and  that  it  may  be  waived  by  stipulation  filed  in  "■"'*'■ 
the  cause ;  and  it  shall  be  deemed  to  have  been  waived  unless 
the  objection  on  account  of  such  ciualification  [disqualifica- 
tion] shall  have  been  filed  in  writing  at  or  before  the  com- 
mencement of  the  trial  or  hearing. 

Sbc.  8.    No  judge  of  an  appellate  conrt,  or  of  any  conrt  to  Not  to  decide 
which  a  writ  of  certiorari  or  of  error  shall  be  returnable.  ^^_ 
shall  decide  or  take  part  in  the  decision  of  any  cause  or  mat- 
ter which  shall  have  been  determined  by  him  while  sitting  as 
a  judge  of  any  other  conrt. 

Sbc.  9.  No  circuit  judge  can  practice  or  act  as  counselor  judBo  not  to 
or  attorney  in  any  court  of  this  State  during  his  term  ofPfJ?"^" 
office. 

Sbc.  10.    No  judge  shall  have  any  partner  practicing  in  the  Psrtner. 
circuit  conrt  of  which  he  is  jndge;  nor  shall  any  judge  be 
directly  or  indirectly  interested  in  the  costs  of  any  suit  that  "^"^  °*  ■""■ 
shall  tie  brought  in  said  circuit  except  in  those  suits  in  which 
he  shall  be  a  party,  or  be  interested  in  the  subject  matter 
thereof. 

Sbc.  11.     No  judge,  commissioner,  or  other  judicial  officer,  Not  to 
shall  demand  or  receive  any  fees  or  other  compensation  f or  Jl^rto*  «^ '""^ 
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giving  hia  advice  in  any  matter  or  Buit  pending  before  such 
judge  or  officer,  or  which  he  has  reason  to  believe  will  be 
brought  before  him  for  decision;  or  for  drafting  or  prepar- 
ing any  papers  or  other  proceedinga  relating  to  aoy  snch 
matter  or  snit ;  except  in  those  cases  where  fees  are  expressly 
given  by  Jaw  to  such  jndge  or  officer,  for  services  performed 
by  him. 

Sec.  12.  No  court  shall  be  opened  or  transact  any  business  , 
on  the  first  day  of  the  "week,  unless  it  be  for  the  purpose  of 
instructing  or  discharging  a  jury,  or  of  receiving  a  verdict; 
but  this  section  shall  not  prevent  the  exercise  of  the  jurisdic- 
tion of  any  single  magistrate,  when  it  shall  be  necessary,  in 
criminal  cases  to  preserve  the  peace,  or  to  arrest  offenders. 

See.  13.  All  writs,  process,  proceedings  and  records  in  any 
court  within  this  6tate,  shall  be  in  the  English  language  (ex- 
cept that  the  proper  and  known  names  of  process,  and  techni- 
cal words,  may  be  expressed  in  the  language  heretofore  and 
now  commonly  used),  and  shall  be  made  out  on  paper  or 
parchment,  in  a  fair,  legible  character,  in  words  at  length, 
and  not  abbreviated ;  but  such  abbreviations  as  are  now  com- 
monly used  in  the  Englisb  language  may  be  used,  and  num- 
bers may  be  expressed  by  Arabic  figures,  or  Roman  numerals, 
in  the  customary  manner. 

Sec.  14.  Every  person  of  full  age  and  sound  mind,  may 
appear  by  attorney,  as  the  case  may  require,  in  every  action 
or  plea  by  or  against  him,  in  any  court,  or  may,  at  his  elec- 
tion, prosecute  or  defend  such  action  or  plea  in  person;  but 
this  provision  shall  not  extend  to  criminal  cases,  nor  shall 
any  person  be  permitted  to  appear  on  the  record  in  any  civil 
cause  in  person,  when  he  has  an  attorney  in  such  case. 

Sec.  15.  If  an  application  for  an  order  that  an  injunction 
or  a  writ  ne  exeat  or  supersedeas  be  made  to  the  circuit  judge 
or  any  person  authorized  to  grant  the  same,  and  such  order 
be  refused,  in  whole  or  in  part,  or  be  granted  conditionally  or 
on  terms,  no  subsequent  application  for  the  same  purpose  and 
in  relation  to  the  same  matter  shall  be  made  to  any  other  cir- 
cuit judge  or  any  other  person  authorized  to  grant  the  same. 

Seo.  16.  If  upon  any  subsequent  application  any  order  be 
made,  it  shall  be  absolntely  void,  and  shall  be  revoked  by  the 
person  making  it,  upon  due  proof  of  the  facta;  and  any  per- 
son making  such  subsequent  application  contrary  to  the  fore- 
going provisions,  shall  be  liable  to  be  fined  or  imprisoned  by 
the  court,  or  both,  in  its  discretion. 


The  Restoration  of  Lost  Records,  Papers,  or  other  Proceedings 
In  Courts  of  Record. 

Sec.  17.  Whenever  any  record,  paper  or  proceeding  in  or 
relating  to  any  cause  or  special  proceeding  pending  or  de 
termined  in  any  court  of  record  in  this  State,  shall  be  lost, 
any  person  having  an  interest  in  the  recovery  of  the  lost 
record,  paper  or  proceeding,  may  apply  to  the  court  having 
jurisdiction  of  said  cause,  or  of  the  record  thereof,  for  an 
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order  that  a  daplicate  of  the  lost  record,  paper  or  proceeding.  Duplicate 
be  prepared  and  filed  in  said  court.  pfep««i. 

Sdc.  18.    The  person  making  such  application  shall  fabow  to  AppUotion. 
the  satisfaction  of  the  court,  that  the  record,  paper  or  pro- 
ceeding proposed  to  be  restored,  once  existed,  and  has  been 
lost,  without  the  fault  or  connivanoe,  directly  or  indirectly, 
of  such  applicant ;  and  thereupon  the  court  shall  direct  the  Court  lo 
manner  of  proceeding  to  supply  the  loss,  and  the  notices  which  m'^f"*'''^ 
shall  be  given  to  parties  interested  in  the  application. 

Sec.  19.  The  coart  before  whom  any  such  application  is  witDeasee.  etc. 
pending,  may  issue  subpoenas  for,  and  compel  the  attend- 
ance of  witnesses,  or  ma;  direct  the  examination  of  witnesses 
on  interrogatories,  and  compel  such  witness  to  submit  to  such 
examination  for  the  purpose  of  establishing  any  point  in  any 
such  proceeding. 

Sbc.  20.     If  the  court  shall  be  satisfied  that  the  record,  ^^^i*"^^'" 
paper  or  proceeding  proposed  to  be  substituted  for  the  lost.  ■"  '   "  ■ 
exhibits  all  the  material  facte  of  the  original,  an  order  shall 
be  entered  that  said  substituted  record,  paper  or  proceeding, 
be  filed  or  recorded  with  the  officer  to  whom  belongs  the 
custody  of  the  original;  and  during  the  continuance  of  such 
toss,  the  substituted  record,  paper  or  proceeding  shall  have  BOeci. 
the  same  effect  in  all  respects  and  in  all  places  as  the  original. 


CHAPTER  V. 

Of  Proceedings  for  Contempts. 

Section  1.     Every  court  of  record  shall  have  power  to  Punishment 
punish  by  fine  or  imprisonment,  or  both,  persons  guilty  of  any  "'  <»nt«°p'- 
neglect  or  violation  of  duty  or  misconduct,  in  the  following 
cases,  and  no  others : 

1.  Disorderly,  contemptuous,  or  insolent  behavior,  com-  cum. 
mitted  during  its  sitting,  in  its  immediate  view  and  presence, 
and  directly  tending  to  interrupt  its  proceedings,  or  to  im- 
pair the  respect  due  to  its  authority; 

2.  Any  breach  of  the  peace,  noise  or  disturbance,  directly 
tending  to  interrupt  its  proceedings; 

3.  All  attorneys,  counselors,  clerks,  registers,  sheriffs, 
coroners,  and  all  other  persons  in  any  manner  duly  elected  or 
appointed  to  perform  any  judicial  or  ministerial  services,  for 
any  misbehavior  in  such  office  or  trust,  or  for  any  wilful  neg- 
lect or  violation  of  duty  therein ;  for  disobedience  of  any  pro- 
cess of  such  court,  or  any  lawful  order  thereof,  or  of  any  law- 
ful order  of  a  judge  of  such  court,  or  of  any  officer  authorized 
to  perform  the  duties  of  such  judge; 

4.  Parties  to  suits  for  putting  in  fictitions  bail  or  sureties, 
or  for  any  deceit,  or  abuse  of  the  process  or  proceedings  of  the 
court; 

5.  Parties  to  suits,  attorneys,  counselors,  and  all  other 
persons,  for  the  nonpayment  of  any  sum  of  money  ordered  by 

such  court  to  be  paid,  in  cases  where  by  law  execntion  ca°Dot  ~^^-,Qg[,. 
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be  awarded  for  the  collection  of  such  sum;  the  disobedience 
of  or  refusal  to  comply  with  any  order  of  such  coTirt  for  the 
payment  of  alimony,  either  permanent  or  temporary,  or  coBts 
made  in  any  suit  for  divorce  or  separate  maintenante ;  and 
any  other  disobedience  to  any  lawful  order,  decree  or  pro- 
cess of  such  coort ; 

6.  All  persons  for  assnmin^  to  be  officers,  attorneys  or 
conoselors  of  any  court,  and  acting  as  snch  without  authority; 
for  rescuing  any  property  or  persons,  which,  shall  be  in  the 
custody  of  an  officer  by  virtue  of  process  issued  from  snch 
court;  for  unlawfully  detaining  any  witness  or  party  to  a 
suit,  while  going  to,  remaining  at,  or  returning  from  the 
court  where  such  suit  shall  be  pending  for  trial ;  and  for  any 
other  unlawful  interference  with  or  resistance  to  the  process 
of  proceedings  in  any  action ; 

7.  All  persons  summoned  as  witnesses  for  refusal  or  neg- 
lect to  obey  such  summons,  or  to  attend  or  to  be  sworn,  or 
when  so  sworn  to  answer  any  legal  and  proper  iuterrt^atory ; 

8.  Persons  summoned  as  jurors  in  any  court,  for  im- 
properly conversing  with  any  party  to  a  suit  to  be  tried  at 
such  court,  or  with  any  other  person  in  relation  to  the 
merits  of  such  suit;  for  receiving  communications  from  any 
such  party,  or  from  any  other  person  in  relation  to  the  merits 
of  such  suit,  without  immediately  disclosing  the  same  to  the 
court; 

9.  All  inferior  magistrates,  officers  and  tribunals,  for  dis- 
obedience of  any  lawful  order  or  process  of  a  superior  court, 
or  for  proceeding  in  any  cause  or  matter  contrary  to  law, 
after  such  cause  or  matter  shall  have  been  removed  from 
their  jurisdiction; 

10.  The  publication  of  a  false  or  grossly  inaccurate  report 
of  its  proceedings;  but  no  court  can  punish  as  a  contempt 
the  publication  of  true,  full  and  fair  reports  of  any  trial, 
argument,  proceedings  or  decision  had  in  such  court ; 

11.  All  other  cases  where  attachments  and  proceedings  as 
for  contempts  have  been  usually  adopted  and  practiced  in 
courts  of  record  to  enforce  the  civil  remedies  of  any  party, 
or  to  protect  the  right  of  any  such  party. 

Sec.  2.  When  any  misconduct,  punishable  by  fine  and  im- 
prisonment as  declared  in  the  last  section,  shall  be  committed 
in  the  immediate  view  and  presence  of  the  court,  it  may  be 
punished  summarily,  by  flue  or  imprisonment,  or  both,  as  here- 
inafter prescribed. 

Bac.  3.  When  such  misconduct  is  not  so  committed,  the 
court  shall  be  satisfied  by  due  proof,  by  affidavit  of  the  facts 
charged,  and  shall  cause  a  copy  of  such  affidavit  to  be  served 
on  the  party  accused,  a  reasonable  time  to  enable  him  to 
make  his  defense,  except  in  cases  of  disobedience  to  any  rule 
or  order  requiring  the  payment  of  money,  and  of  disobedience 
to  any  subpoena. 

Sec.  4.  When  any  rule  or  order  of  the  court  shall  have  been 
made  for  the  payment  of  costs,  or  any  other  sum  of  money, 
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and  proof  by  affidavit  shall  be  made  of  the  personal  demand 
of  such  Bum  of  money,  and  of  a  refnsal  to  pay  It,  the  conrt 
may  issne  a  precept  to  commit  the  person  so  disobeying  to 
prison,  until  such  sum,  and  the  coats  and  expenses  of  the  pro- 
ceeding shall  be  paid. 

Sec.  5.    In  all  cases,  other  than  that  specified  in  the  last  2^^^^*^ 
section,  the  conrt  shall  either  grant  an  order  on  the  accused  tichmeRt 
party,  to  show  cause  at  some  reasonable  time,  to  be  therein  *°  ■"*"■ 
specified,  why  he  should  not  be  punished  for  the  alleged  mis- 
conduct, or  shall  issue  an  attachment  to  arrest  such  party, 
and  to  bring  him  before  such  court,  to  answer  for  such  mis- 
conduct. 

Sec.  6.  When  a  rule  shall  have  been  entered  in  any  court,  AttMhmeni 
according  to  the  practice  thereof,  requiring  any  officer  or  ^Kci^'order. 
other  person,  to  whom  any  process  of  such  court  may  have 
been  directed  and  delivered,  to  return  the  same,  an  attach- 
ment for  disobedience  of  such  rule  may  issue  according  to 
the  practice  of  the  court,  to  arrest  such  officer  or  person,  to 
answer  for  such  disobedience,  without  special  application 
to  the  court. 

6dc.  7.     If  the  party  charged  with  misconduct  be  in  the  Habeas 
custody  of  any  officer,  by  virtue  of  an  execution  against  his  bJlD^up" 
body,  or  by  virtue  of  any  process  for  any  other  contempt  or  pereon. 
misconduct,  the  court  may  award  a  writ  of  habeas  corpus,  to 
bring  up  the  body  of  such  person,  to  answer  for'  such  mis- 
conduct. 

8ec.  S.  In  cases  where  a  party  is  entitled  to  an  attach-  hoi*  allowed. 
ment  against  any  person,  without  the  special  order  of  the 
court,  and  such  person  shall  be  in  custody,  as  specified  in 
the  last  section,  a  writ  of  habeas  corpus,  to  bring  up  such 
person,  may  be  allowed  by  any  judge  of  the  court,  or  by  any 
officer  authorized  to  perform  the  duties  of  such  judge  in  va- 
cation. 

Sec.  9.    Such  writ  shall  authorize  the  sheriff  in  whose  cus- Authority 
tody  such  person  shall  be,  to  remove  and  bring  him  before  the<*"^'- 
court  to  which  the  same  shall  be  returnable,  and  to  detain 
him  at  the  place  where  such  court  shall  be  sitting,  until  some 
order  be  made  by  the  court  for  his  disposition. 

Sdc.  10.    When  an  attachment  shall  be  issued  acording  to  Peoaitv 
the  provisions  of  this  chapter,  by  the  special  order  of  anySpJj^^ 
court,  such  court  shall  direct  the  penalty  in  which  the  de- 
fendant shall  give  bond  for  his  appearance  to  answer. 

Sbc.  11.  In  all  other  cases,  when  a  party  shall  be  entitled  wben  penaitr 
to  an  attachment,  without  the  special  order  of  the  court,  he  Jl^Tiit.^ 
shall  make  application  to  a  judge  of  the  court,  or  to  some 
officer  authorized  to  perform  the  duties  of  such  judge,  who, 
upon  due  proof  of  the  facts  and  circumstances,  shall  direct 
the  penalty  in  which  the  defendant  shall  give  bond  for  bis  ap- 
pearance to  answer  the  matters  alleged  against  him,  and  shall 
indorse  such  order  on  the  attachment. 

Sbc.  12.    Upon  arresting  any  defendant,  upon  an  attach-  Anest  of 
ment,  to  answer  for  any  alleged  misconduct,  the  sheriff  shall  upoD^M<ai- 
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keep  such  person  in  his  actual  cnstody,  and  shall  bring  him 
personally  before  the  court  issuing  the  attachment,  and  shall 
keep  and  detain  him  in  his  custody,  until  such  court  shall 
have  made  some  order  in  the  premises,  unless  such  defendant 
shall  entitle. himself  to  be  discharged,  as  prescribed  in  the 
next  section. 

Beic.  13.  In  cases  where  a  sum  shall  have  been  endorsed  on 
any  attachment  issued  by  the  special  order  of  the  court,  and 
where  any  sum  shall  have  been  so  endorsed  by  any  judge  or 
other  officer,  as  hereinbefore  prescribed,  the  defendant  shall 
be  discharged  from  arrest  on  such  attachment  upon  executing 
and  delivering  to  the  officer  making  the  same,  in  his  name  of 
office,  and  to  his  assigns,  at  any  time  before  the  return  day 
of  such  writ,  a  bond  with  two  sufficient  sureties,  in  the  penalty 
endorsed  on  such  attachment,  with  a  condition  that  the  de- 
fendant will  appear  on  the  return  of  such  ^ttachmeut,  and 
abide  the  order  and  judgment  of  the  court  thereupon. 

Bbc.  14.  When  an  attachment  shall  be  issued  by  the  spe- 
cial order  of  the  court,  a  certificate  to  that  effect  shall  be  en- 
dorsed thereon  by  the  clerk  of  such  court,  and  if  no  sum  be 
specified  in  which  the  defendant  shall  be  held  to  bail  on  such 
writ,  he  shall  not  be  entitled  to  be  discharged  from  the  arrest 
thereon,  upon  executing  any  bond,  or  in  any  other  manner, 
unless  upon  the  special  order  of  the  court  issuing  the  attach- 
ment. 

Sec.  15.  When  an  attachment  shall  be  issued  without  the 
special  order  of  the  court,  and  an  order  specifying  the  sum 
in  which  the  defendant  is  to  be  held  to  bail  is  not  endorsed 
thereon,  the  defendant  shall  be  discharged  from  the  arrest 
thereon,  on  executing  a  bond  in  the  penalty  of  one  hnndred 
dollars,  with  sureties,  in  the  same  manner,  and  with  the  like 
condition,  as  hereinbefore  specified, 

Sbc.  16.  Upon  returning  any  attachment,  the  officer  exe- 
cuting the  same  shall  return  the  bond,  if  any,  taken  by  him 
of  the  defendant,  which  shall  be  filed  with  such  attachment. 

Sbc.  17.  The  sheriff  or  other  officer  to  whom  any  attach- 
ment shall  be  delivered,  shall  return  the  same  by  the  return 
day  specified  therein,  without  any  previous  rule  or  order  for 
that  purpose,  and  in  case  of  default,  an  attachment  may  be 
issued  against  him,  upon  being  allowed  by  a  judge  of  the 
court,  or  by  on  officer  authorized  to  perform  the  duties  of 
such  judge,  upon  proof  of  such  default;  and  in  such  allow- 
ance, the  cause  of  issuing  the  same  shall  be  stated,  and  that 
the  defendant  is  not  to  be  discharged  upon  bail,  or  in  any 
other  manner  but  by  order  of  the  court. 

Sbc.  18.  The  oflQcer  to  whom  such  last  mentioned  attach- 
ment shall  he  delivered,  shall  execute  the  same  by  arresting 
and  keeping  the  defendant  in  his  custody,  bringing  him  per- 
sonally before  the  court,  and  detaining  him  in  such  custody, 
until  the  order  of  the  court. 

Sbc.  19.  When  any  defendant  arrested  upon  an  attachment, 
shall  have  been  brought  into  court,  or  shall  have  appeared 
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therein  in  response  to  any  order  to  show  cause,  he  shall  be 
permitted  to  file  affidavits  controverting  or  explaining  the 
matters  stated  in  the  affidavits  upon  which  such  attachment 
was  issned,  or  order  to  show  cause  made,  within  sach  reason- 
able time  as  the  court  shall  allow,  and  the  court  may  receive 
any  affidavits,  or  oral  proofs  contradictory  or  confirmatory  of 
the  answers  of  the  defendant,  and  upon  all  such  affidavits 
and  proof,  the  court  shall  determine  whether  the  defendant 
has  been  guilty  of  the  misconduct  alleged. 

Sec.  20.    Punishment  for  contempts  may  be  by  fine  or  im-  p 
prisonment  in  the  jail  of  the  county  where  the  court  may  5^ 'or  contempia. 
sitting,  or  both,  in  the  discretion  of  the  court;  but  the  fine 
shall  in  no  case  exceed  the  snm  of  two  hundred  and  fifty  dol-  Umit  ot 
lars,  nor  the  imprisonment  thirty  days;  except  in  those  cases   ""■"'^ 
where   the   commitment  shall   have  been  for  the  refusal   to 
perform  an  act  or  duty  which  is  still  within  the  power  of 
the  party  to  perform. 

Sec.  21.  If  an  actual  loss  or  injury  has  been  suffered  by  indemnuiw- 
any  party,  by  the  misconduct  alleged,  the  court,  in  addition  "'*''■ 
to  such  other  penalty  as  may  be  imposed,  shall  order  a  suffi- 
cient sum  to  be  paid  by  the  defendant  to  such  party  to  in- 
demnify him,  and  to  satisfy  his  costs  and  expenses;  and  in 
such  case  the  payment  and  acceptance  of  such  sum  shall  be  an 
absolute  bar  to  any  action  by  such  aggrieved  party,  to  re- 
cover damages  for  such  injury  or  loss. 

Sec.  22,    When  the  misconduct  complained  of  consists  in  TUne  ot  im- 
the  omission  to  perform  some  act  or  duty,  which  is  yet  in  the  Pf*"""*"'- 
power  of  the  defendant  to  perform,  he  shall  be  imprisoned 
only  until  he  shall  have  performed  such  act  or  duty,  and  paid 
such  fine  as  shall  be  imposed,  and  the  costs  and  expenses  of 
the  proceedings. 

Sbo,  23.  In  such  case  the  order  and  process  of  commit-  Ordenwhat 
ment  shall  specify  the  act  or  duty  to  be  performed,  and  the  *"  "p*™'- 
amount  of  the  fine  and  expenses  to  be  paid. 

Sec.  24.    Persons  proceeded  against  according  to  the  pro-  indictment 
visions  of  this  chapter,  shall  also  be  liable  to  indictment  f or  ^^''^'*^°' 
the  same  misconduct,  if  it  be  an  indictable  offense;  but  the 
conrt  before  which  a  conviction  shall  be  had  on  such  indict- 
ment shall  take  into  consideration  the  punishment  before  in- 
flicted, in  imposing  sentence. 

Sec.  25.     If  the  defendant  against  whom  an  attachment  Default  ot 
shall  have  been  issued  and  returned  served,  do  not  appear  p^^H^. 
on  the  return  day  thereof,  the  court  may  either  award  another 
attachment,  or  may  order  the  bond  taken  on  the  arrest  to  be 
prosecuted,  or  both. 

Sdc.  26.  The  court  may  order  an  assignment  of  the  bond  ^'j!^"" 
to  any  aggrieved  party  who  shall  be  authorized  by  the  court  ecuttoD.'  ^'°*' 
to  prosecute  the  same,  and  such  party  may  maintain  an  action 
thereon  in  his  own  name,  as  assignee  of  the  sheriff  or  officer 
to  whom  the  same  was  given,  in  the  same  manner  as  in  other 
actions  on  bonds  with  condition  to  perform  covenants  other 
than  the  payment  of  money.  \^(ioI(' 
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Sec.  27.  The  measure  of  the  damages  to  be  assessed  iu  sncb 
action,  shall  be  the  extent  of  the  loss  or  injury  sustained  by 
such  aggrieved  party,  by  reason  of  the  misconduct  for  which 
the  attachment  was  issued,  and  his  costs  and  expenses  in 
prosecuting  such  attachment. 

Sdc.  28.  If  the  court  shall  not  order  an  assignment  of 
such  bond  as  provided  in  section  twenty-six,  the  court,  in 
case  the  defendant  shall  fail  to  appear  according  to  the  con- 
dition of  the  bond  taken  on  the  arrest,  shall  order  the  same 
to  be  prosecuted  by  the  attorney  general,  or  by  the  prosecut- 
ing attorney  for  the  county  iu  which  the  bond  was  taken, 
in  the  name  of  the  officer  who  took  such  bond. 

Sbc.  29.  Iu  such  case  the  whole  penalty  of  the  bond  shall 
be  forfeited  and  recovered,  and  from  the  moneys  collected 
thereon  the  court  shall  order  such  sum  to  be  paid  to  the  party 
prosecuting  the  attachment,  as  the  court  ordering  the  prosecu- 
tion shall  think  proper,  to  satisfy  the  costs  and  expenses  in- 
curred by  him,  and  to  compensate  him  for  any  injury  he 
may  have  sustained  by  the  misconduct  for  which  such  attach- 
ment was  issued;  and  the  residue  of  such  moneys  shall  be 
paid  into  the  treasury  of  the  county  in  which  the  bond  was 
taken,  to  the  credit  of  the  general  fund. 

Sec.  30.  If  on  the  return  of  an  execution,  duly  issued 
upon  any  judgment  obtained  on  such  bond,  it  shall  appear 
that  the  sureties  taken  therein  were,  at  the  time  of  taking 
them,  insufficient,  and  that  the  officer  receiving  them  had 
reasonable  ground  to  doubt  their  sufficiency,  he  shall  be 
liable  in  an  action  on  the  case  to  the  party  aggrieved,  who 
may  have  prosecuted  such  suit,  for  the  amount  of  the  judg- 
ment recovered  by  him,  and  for  his  costs  and  expenses  in 
such  suit;  or  if  such  suit  was  brought  by  the  attorney  general 
or  a  prosecuting  attorney,  an  action  on  the  case  may  iu  like 
manner  be  brought  by  them,  in  the  name  of  the  people  of 
this  State,  for  the  amount  of  the  judgment  so  recovered ;  and 
the  same  disposition  of  the  moneys  collected  in  such  action 
on  the  case  against  such  officer  shall  be  made  as  directed  in 
the  last  preceding  section. 

Sec.  31.  Whenever  by  the  provisions  of  this  chapter  an 
officer  is  required  to  keep  any  person  arrested  uptm  an  at- 
tachment in  actual  custody,  and  to  bring  him  personally  be- 
fore any  court,  the  inability,  from  sickness  or  otherwise,  of 
such  person  to  attend  such  court  personally,  shall  be  a  suffi- 
cient excuse  for  not  bringing  him  before  such  court:;  nor  shall 
any  officer  be  required,  in  any  case,  to  confine  any  person  ar- 
rested upon  an  attachment  to  answer  for  misconduct  in  any 
prison,  or  otherwise  to  restrain  him  of  his  personal  liberty, 
except  BO  far  as  shall  be  necessary  to  secure  his  personal  at- 
tendance. 
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CHAPTER  VI. 

Of  the  Jurisdiction  and  Powers  of  the  Circuit  Courts  at  Law 

and  in  Chancery. 

Sdction  1.  The  said  circuit  courts  within  and  for  their  i 
respective  counties,  shall  have  and  exercise  original  and  ex-' 
elusive  jurisdiction,  except  as  otherwise  provided: 

1.  Of  all  civil  actions  and  remedies  of  whatever  name  or 
description,  not  excepted  in  the  constitution  and  not  pro- 
hibited by  law,  except  in  cases  where  exclusive  or  concurrent 
jurisdiction  shall  be  given  by  law  to  some  other  court  or 
tribunal ; 

2.  To  issue  writs  of  habeas  corpus,  mandamus,  injunction, 
quo  warranto,  certiorari  and  ne  exeat,  and  to  hear  and  de- 
termine the  same,  provided  that  no  circuit  court  shall  have 
jurisdiction  to  issue  the  writs  of  mandamus  or  quo  warranto 
against  State  officers; 

3.  To  issue  such  other  writs  as  may  be  necessary  to  carry 
into  effect  their  orders,  judgments  and  decrees,  and  give 
them  control  over  all  inferior  courts  and  tribunals  within 
Iheir  respective  jurisdictions; 

4.  Said  courts  shall  have  jurisdiction  in  all  such  other 
cases  and  matters  as  the  supreme  court  shall  by  rule 
prescribe; 

5.  Said  courts  shall  have  such  appellate  jiirisdiction  and 
powers  as  may  be  provided  by  law ; 

6.  Said  courts  shall  also  have  and  exercise  all  the  powers 
usually  possessed  and  exercised  by  courts  of  record  at  the  . 
common  law,  except  as  now  or  hereafter  modified  by  the  laws 
of  this  State,  or  by  rule  of  the  supreme  court,  for  the  full 
exercise  of  the  jurisdiction  hereby  conferred,  and  shall  have 
the  power  to  make  all  orders  in  any  cause  pending  therein, 
which  may  be  necessary  or  proper  for  carrying  into  effect  the 
jurisdiction  vested  in  such  courts  by  law,  and  to  give  full 
effect  to  any  judgment  of  such  courts  and  may  enforce  any 
lawful  order  so  made  by  attachment  and  proceedings  for 
contempt;  • 

7.  Parties  to  any  civil  action  pending  in  any  circuit  court, 
and  parties  to  any  question  of  difference  which  might  he 
the  subject  of  any  civil  action,  without  bringing  suit,  may 
agree  upon  a  case  containing  the  facts  of  the  matter  in  con- 
troversy, and  submit  the  same  to  the  court,  and  the  court 
shall  thereupon  hear  and  determine  the  cause  and  render 
judgment  thereon,  as  in  other  cases.  But  if  such  case  be 
agreed  upon  without  action,  it  must  appear  by  afSdavit  that 
the  controversy  is  real  and  the  proceedings  in  good  faith,  to 
determine  the  rights  of  the  parties; 

8.  Raid  circuit  courts  may  from  time  to  time  make  rules 
for  regulating  the  practice  of  the  said  courts  in  matters  not 
covered  by  rule  of  the  supreme  court  or  by  statute. 
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Sbc.  2.  The  several  circnit  conrts  of  this  State  shall  be 
courts  of  chancery  within  and  for  their  respective  counties, 
the  powers  of  which  shall  be  exercised  by  the  circuit  judges 
thereof;  and  the  name  and  style  of  such  courts  sitting  in 

(rhancery  shall, be  "the  circuit  court  for  the  county  of 

,  in  chancery." 

>  Sbc.  3.  Such  courts  shall  dismiss  every  suit  concerning 
property,  excepting  suits  between  co-partners,  and  suits  for 
the  enforcement  of  mechanics'  liens,  suits  for  the  foreclosure 
of  mechanics'  liens,  and  suits  for  the  foreclosure  of  mortgages, 
and  suits  for  the  foreclosure  of  laud  contracts  or  other  liens 
upon  real  estate,  where  the  matter  in  dispute  shall  not  ex- 
ceed one  hundred  dollars  with  costs  to  the  defendant. 

Sue,  4.  The  powers  and  jurisdiction  of  the  circuit  courts 
and  cireuit  judges  in  chancery,  in  and  for  their  respective 
counties,  shall  be  co-extensive  with  the  powers  and  jurisdic- 
tion of  the  courts  and  judges  in  chancery  in  England  as  ex- 
isting on  March  first,  eighteen  hundred  forty-seven,  with  the 
exceptions,  additions  and  limitations  created  and  imposed  by 
the  constitution  and  laws  of  this  State.  Said  circuit  court 
in  chancery  shall  also  have  jurisdiction  and  authority: 

1.  To  hear  and  determine  all  cases  of  encroachments  upon 
the  public  highways,  streets,  and  public  alleys,  in  organized 
townships,  incorporated  villages  and  cities  in  this  State; 

2.  In  all  matters  concerning  nuisances  and  waste,  where 
there  is  not  a  plain,  adequate  and  complete  remedy  at  law, 
and  may  grant  injunctions  to  stay  and  prevent  such  nuisances 
and  waste;    " 

3.  To  appoint  receivers  in  all  cases  pending  in  chancery, 
when  such  appointment  is  allowed  by  law,  as  well  in  vacation 
and  at  chambers  as  during  the  sessions  of  the  court; 

4.  To  hear  and  determine  suits  instituted  by  any  person 
claiming  the  legal  or  equitable  title  to  lands,  whether  in 
possession  or  not,  against  any  other  person  not  in  possession, 
setling  up  a  claim  thereto  in  opposition  to  the  title  claimed 
by  the  plaintiif :  And,  if  the  plaintiff  shall  establish  his  title  ' 
to  such  lands,  the  defendant  shall  be  decreed  to  release  to  the 
plaintiff  all  claims  thereto; 

5.  A  bill  of  discovery  may  be  filed  and  the  defendant  shall 
be  compelled  to  answer  same  where  the  defendant  is  charged 
with  having  given  to  another  person  a  power  of  attorney  to 
enter  up  a  judgment,  or  with  having  confessed  or  suffered  any 
judgment  purporting  to  be  for  a  sum  or  debt  due,  when  in 
fact  nothing,  or  only  a  part  of  the  sum  mentioned  in  such 
power  of  attorney  or  judgment  is  due,  with  intention  to  de- 
fraud tiie  just  creditors  of  such  defendant,  or  to  place  the 
property  of  the  defendant  out  of  the  reach  of  his  creditors, 
or  to  hold  the  same  in  some  secret  trust  or  confidence,  or  for 
the  benefit  of  such  defendant; 

6.  Whenever  an  execution  against  the  property  of  defend- 
ant shall  have  been  issued  in  a  judgment  at  law  and  shall 
have  been  returned  unsatisfied  in  whole  or  in  part,  the  party 
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Boing  out  this  execution,  may  file  a  bill  Id  cbaocerj  against 
SDch  defendant,  and  an;  other  person,  to  compel  a  discovery 
of  any  property  or  thinga  in  action  belonging  to  the  defend- 
ant, and  of  any  property,  money  or  things  in  action,  due  to 
him,  or  held  in  trust  for  him,  and  to  prevent  the  transfer  of 
any  such  property,  money  or  things  in  action,  op  the  pay- 
ment or  delivery  thereof  to  the  defendant,  except  where  snch 
trust  has  been  created  by,  or  the  fund  is  held  in  trust  as  pro- 
ceeding from  some  person  other  than  the  defendant.  The 
court  shall  have  pover  to  compel  such  discovery  and  to  pre- 
vent such  transfer,  payment  or  delivery  and  decree  satisfac- 
tion of  the  money  remaining  due  on  such  judgment,  out  of 
any  property,  money  or  other  things  in  action  belonging  to 
the  defendant,  or  held  in  trust  for  him,  with  the  exception 
above  stated,  which  shall  be  discovered  by  proceedings  in 
chancery,  whether  the  same  were  originally  liable  to  be  taken 
by  execution  in  law  or  not:  Provided,  This  section  shall  not  PtotIbo, 
apply  to  property  exempt  from  execution.  5i^ty. 

CHAPTER  VII. 
Time  and  Place  of  Holding  Circuit  Courts. 

Sdction  1.    In  every  county  organized  for  judicial  purposes,  TermB. 
there  shall  he  held  at  least  four  terms  -of  court  in  each  year. 

Sec.  2.    The  times  now  fixed  for  holding  the  terms  of  court  Temuto 
in  the  several  counties,  shall  continue  to  be  the  times  for  hold-  Sliied' 
ing  such  terms  until  changed  in  the  following  manner:  The  chiipge 
circuit  court  of  any  county   may,  by  order  entered  upon"*   *"■ 
the  journal  of  said  court,  change  the  times  of  holding  such 
terms  in  said  county  from  time  to  time,  but  such  change  shall 
not  be  effective  until  the  expiration  of  three  months  from  the 
date  of  entry  of  such  order. 

Sec.   3.     Whenever   it   shall    be   deemed   unsafe    or   inex-  wten  judge 
pedient  by  reason  of  war,  pestilence  or  other  public  calamity  {^'pS?^"' 
to  hold  any  court  at  the  time  and  place  appointed  therefor,  p"*^- 
or  whenever  there  shall  be  no  court  house  in  any  county,  or 
when  the  court  house  shall  for  any  cause  be  unsafe  or  unfit 
for  the  holding  of  any  court,  the' judge  or  judges  of  the  court 
may  appoint  any  other  place  and  time  within  the  same  county 
as  a  temporary  place  for  holding  such  court.    The  place  so 
appointed  shall  be  deemed  the  court  house  of  the  county  for 
the  time  being,  for  all  purposes  connected  with  said  court. 

Sec.  4.    Every  such  appointment  shall  be  made  by  an  order  How  ap- 
in  writing,  signed  by  the  judge  or  judges  making  the  same,  mad™*"' 
and  shall  be  published  by  advertisement,  or  in  snch  other  man- 
ner as  shall  be  required  in  the  order. 

Sec.  5.    If  from  any  cause  the  judge  of  any  circuit  or  su-  F^ureof 
perior  court  shall  fail  to  attend  on  the  first  day  or  any  sue-  IttSd. 
ceeding  day  of  any  term,  said  court  shall  stand  adjourned 
until  the  next  day  in  which  court  may  be  lawfully  held,  and " 
Bball  stand  adjourned  from  day  to  day  until  a  judge  lawfully^~  ,.  ..^r,. 
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authorized  to  hold  said  court,  ahall  be  in  attendance.  Said 
wien^doemed  coorts  at  law  and  in  chancery,  shall  on  all  lawful  daja  and 
$e^n.  times  be  deemed  to  be  in  actual  session  from  the  first  da;  of 

any  term  until  the  first  day  of  the  next  succeeding  tenn,  not- 
withstanding any  formal  adjournment  thereof:  And,  if  any 
judge  authorized  to  hold  such  court,  shall  at  any  time  be  in 
attendance  thereon,  he  shall  have  full  power  to  hear,  try  and 
determine  all  causes,  matters  and  proceedings  within  the  juris- 
diction of  said  court  which  may  in  a  lawful  manner  be  brought 
before  him.  Judges  of  circuit  courts  may  hold  court  for  each 
other. 

Sec.  6.  All  causes  and  matters,  of  whatsoever  name  or 
kind,  pending  at  any  term  of  any  circuit  court,  which  shall 
not  have  been  held  because  of  the  absence  of  the  circuit  judge, 
shall  stand  continued  till  the  next  term;  and  all  persons 
bound  by  recognizance  or  otherwise  to  appear  at  any  such 
court,  either  as  witnesses  or  parties  to  any  proceedings  cog- 
nizable therein,  shall  be  bound  to  appear  at  the  next  term 
of  the  circuit  court  appointed  to  be  held  in  the  county;  and 
all  such  recognizances  shall  continue  in  force  and  be  as  bind- 
ing and  obligatory  on  the  parties  thereto  as  if  uo  failure  of 
a  term  had  occurred,  unless  a  new  recognizance,  approved  ac- 
cording to  law,  shall  be  entered  into  for  such  appearance. 


CHAPTER  VIII. 
Joinder  and  Severance  of  Causes  of  Action  and  the  Consoli- 
dation of  Actions. 

Secpion  1.  The  plaintiff  may  join  in  one  action,  at  law  or 
in  equity,  as  many  causes  of  action  as  he  may  have  against 
the  defendant,  but  legal  and  equitable  causes  of  action  shall 
not  be  joined;  but  when  there  is  more  than  one  plaintiff,  the 
causes  of  action  joined  must  be  joint,  and  if  there  be  more 
than  one  defendant,  the  liability  must  be  one  asserted  against 
all  of  the  material  defendants,  or  sufficient  grounds  must  ap- 
pear for  uniting  the  causes  of  action  in  order  to  promote  the 
convenient  administration  of  justice,  or  when  several  suits 
shall  be  commenced  against  joint  and  several  debtors,  in  the 
same  court,  the  platntiff  may,  in  any  stage  of  the  proceedings, 
consolidate  them  into  one  action.  If  it  appear  that  any  such 
causes  of  action  cannot  be  conveniently  disposed  of  together, 
the  court  may  order  separate  trials,  or  whenever  several  suits 
shall  be  pending  in  the  same  court,  by  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  the  court  in  which  the  same  shall  be  prosecuted  may, 
in  its  discretion,  order  the  several  suits  to  be  consolidated 
into  one  action. 

Sbc.  2.  When  any  person  shall  die,  leaving  heirs,  either  in 
the  same  or  in  different  degrees;  and  where  several  persons 
shall  be,  in  any  other  way,  entitled  to  real  estate  as  tenants 
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in  common,  or  as  joint  tenantn,  they  may  bring  a  joint  action 
for  the  recovery  fliereof,  or  may  bring  several  actions  for 
their  respective  shares  or  interests. 


CHAPTER  IX. 
Limitation  of  Actions. 

Section  1.  Hereafter  no  person  shall  bring  or  maintain  any  Re»i  Mtioiu. 
action  for  the  recovery  of  any  lands,  or  the  possession  there- 
of, or  make  any  entry  thereupon,  unless  such  action  is  com- 
menced or  entry  made  within  the  time  herein  limited  there- 
for, after  the  right  to  make  such  entry  or  to  bring  snch  action 
shall  have  first  accrued  to  the  plaintiff,  or  to  some  person 
through  whom  he  claims,  to-wit: 

1.  Within  five  years,  where  tbe  defendant  claims  title  toFiTeyewB. 
the  land  in  question,  by  or  through  Bome  deed  made  npon  a 

sale  thereof  by  an  executor,  administrator,  guardian  or  testa- 
mentary trustee,  or  by  a  sheriff,  or  other  proper  ministerial 
ofiacer,  under  the  order,  judgment,  decree  op  process  of  a 
court,  or  legal  tribunal  of  competent  jurisdiction  within  this 
State,  or  by  a  sheriff  upon  a  mortgage  foreclosure  sale;  or 
through  a  devise  in  any  will  which  shall  have  been  probated 
in  this  State  for  fifteen  years,  during  which  period  no  suit 
in  chancery  has  been  brought  to  test  the  validity  of  such  de- 
vise :  Prfmded.  That  in  cases  where  snch  fifteen  year  period  prorbo, 
has  already  elapsed  such  rights  of  entry  or  actions  shall  "™y'*™' 
be  barred  after  two  years  from  the  passage  hereof,  or  in  case 
such  right  baa  not  accrued,  then  after  two  years  from  the 
accruing  thereof; 

2.  Within  fen  years,  where  the  defendant  claims  title  under  Ten  yetn. 
a  deed  made  by  some  ofiicer  of  this  State,  or  of  the  United 
States,  authorized  to  make  deeds  upon  the  sale  of  lands  for 

taxes  nsseBsed  and  levied  within  this  State; 

S,     Within  fifteen  years  in  all  other  cases:  Provided,  That  Fitiwn  ^ears. 
the  provisions  of  lliia  section  shall  not  apply  to  actions  brought  ^(i^;,ot 
by  any  municipiil  corporation,  for  the  recovery  of  the  posses-  lo  apply, 
sion  of  any  public  highway,  street  or  alley,  or  any  other  pub- 
lic grounds. 

Sbc.  2.     If  such  right  or  title  first  accrued  to  an  ancestor,  wbererigbt 
predecessor,  or  grantor  of  the  person  who  brings  the  action,  JScSwr?" 
or  makes  the  entry,  or  to  any  other  person  from  or  under  8r«iM>T, 'etc. 
whom  he  claims,  the  said  above  periods  of  limitation  shall 
Iw  computed  from  the  time  when  the  right  or  title  so  first 
accrued  to  said  ancestor,  predecessor,  gi-antor  or  other  person. 

Sec.  3.     In  the  con,itnu-tion  of  this  chapter,  the  right  to  when  right 
make  an  entry  or  bring  an  action  to  recover  land,  shall  be*^*"'" 
deemed  to  have  first  accrued  at  the  times  respectively  herein- 
after mentioned,  that  is  to  say: 

1.     Whenever  any  person   shall  be  disseized,  his  right  of 
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entry  oi*  of  actioD  shall  be  deemed  to  have  accrued  at  the  time 
of  siioh  disseizin ; 

2.  When  he  claims  as  heir  or  devisee  of  one  who  died 
seized,  his  right  shall  be  deemed  to  have  accrued  at  the  time 
of  such  death,  unless  there  is  another  estate,  intervening  after 
the  death  of  such  ancestor  or  devisor,  in  which  case  his  right 
shall  be  deemed  to  accrue  when  such  intermediate  estate  shall 
expire,  or  when  it  would  have  expired  by  its  own  limitation; 

3.  When  there  is  such  an  intermediate  estate,  and  in  all 
other  cases,  where  the  party  claims  by  force  of  any  remainder 
or  reversion,  his  right,  so  far  as  it  is  affected  by  the  limita- 
tion herein  prescribed,  shall  be  deemed  to  accrue  when  the 
intermediate  or  precedent  estate  would  have  expired  by  its 
own  limitation,  notwithstanding  any  forfeiture  thereof,  for 
which  he  might  have  entered  at  an  earlier  time; 

4.  The  preceding  clause  shall  not  prevent  any  person  from 
entering,  when  entitled  to  do  so  by  any  forfeiture,  or  breach 
of  condition,  but  if  he  claims  under  such  a  title,  his  right  shall 
be  deemed  to  have  accrued  when  the  forfeiture  was  incurred, 
or  the  condition  broken ; 

6.  In  all  cases  not  otherwise  provided  for,  the  right  shall 
he  deemed  to  have  aconied  when  the  claimant  or  the  person 
under  whom  he  claims,  first  became  entitled  to  the  possession 
of  the  premises,  under  the  title  uiM)n  which  the  entry  or  ac- 
tion is  founded. 

Sec.  4.  In  every  action  for  the  recovery  of  real  estate  or  the 
possession  thereof,  the  person  establishing  the  legal  title  to 
the  premises  shall  be  presumed  to  have  been  in  possession 
thereof  within  the  time  limited  by  law  for  bringing  such  ac- 
tion, unless  it  shall  apjiear  that  the  same  has  been  possessed 
adversely  to  such  legal  title  by  the  defendant  or  by  those 
from  or  under  whom  he  claims,  or  that  the  grantee,  or  his  as- 
signs, in  a  contract  of  purchase  have  been  in  possession  claim- 
ing title  by  virtue  of  said  contract  of  purchase  for  a  period 
of  twenty  years  after  the  last  payment  was  due  on  said  con- 
tract or  after  the  last  payment  was  made  on  said  contract  of 
purchase.  The  provisions  of  this  section  shall  not  apply  to 
any  contract  of  purchase  which  is  now  the  subject  of  litigation. 

Rep.  5.  If  at  the  time  when  any  right  of  entry,  or  of  action, 
as  aforesaid,  shall  first  accrue  or  have  accrued,  the  person 
entitled  to  such  entry  or  action  shall  be  or  shall  have  been, 
within  the  age  of  twenty-one  years,  insane,  or  imprisoned, 
such  person,  or  any  one  claiming  from,  by  or  under  him,  may 
make  such  entry,  or  bring  such  action,  at  any  time  within  five 
years  after  such  disability  shall  be  or  shall  have  been  removed, 
although  the  time  limited  therefor  in  the  first  section  of  this 
chapter  may  have  expired. 

Sec.  6,  If  the  person  first  entitled  to  make  such  entry,  or 
bring  such  action,  shall  die,  or  shall  have  died  during  the 
continuance  of  any  of  the  disabilities  mentioned  in  the  pre- 
ceding section,  and  no  determination  or  judgment  shall  have 
Ijeen  bad  of,  or  upon  the  title,  right  or  action,  which  accrued 
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to  him,  the  entry  may  be  made,  or  action  brought,  by  his 
heire,  or  any  one  claiming  under  bim,  at  any  time  within  Ave 
years  after  his  death,  although  the  time  limited,  therefor  in 
the  first  section  of  this  chapter  may  have  expired. 

Sec.  7.     If,  at  the  time  when  such  right  of  entry  or  of  ac- No  »!iow»iico 
Hon  shall   first  accrue,  the  person  entitled  thereto  shall  be  JS'^oA'??''""'' 
under  any  of  the  disabilities  before  mentioned,  and  ahall  die  p«™o>»- 
without  having  recovered  the  premises,  no  further  time  for 
making  such  entry  or  bringing  such  action,  beyond  that  here- 
inbefore prescribed,  shall  be  allowed  by  reason  of  the  dis- 
ability of  any  other  person. 

Sec.  S.  No  person  shall  be  deemed  to  have  been  in  posses-  More  entry 
sion  of  any  lands,  within  the  meaning  of  this  chapter  merely  "»*"■"«'"''■ 
by  reason  of  having  made  an  entr>-  thereon,  unless  he  shall  have 
continued  in  open  and  peaceable  possession  of  the  premises 
for  at  least  one  year  next  after  such  entry,  or  unless  an  ac- 
tion shall  be  commenced  upon  such  entry  and  seizin,  within 
one  year  after  he  shall  be  ousted  or  dispossessed  of  the 
premises. 

Kec.  d.     All  actions  and  rights  shall  be  governed  and  de-  Ri«bt8 
fermined  according  to  the.  law  under  which  the  right  accrued,  SfltraKlaV. 
in  respect  to  the  limitations  of  such  actions  or  right  of  entry, 

Sbc.   10,     If  any   action,  of  which   the  commencement   is  Action  »iter 
limited  by  this  chapter,  shall  be  abated  by  the  death  of  any  J^JS^fSi' 
party  thereto,  or  if,  after  verdict  for  the  plaintiff,  the  Judg-  Jiwipo^n''  etc. 
ment  shall  be  arrested,  or  if  judgment  in  any  such  action  he 
given  for  the  plaintiff,  and  the  judgment  shall  be  reversed  for 
error  therein,  the  plaintiff,  or  any  person  claiming  from,  by 
or  under  him,  may  bring  an  action  for  the  same  cause  at  any 
time  within  one  year  after  the  determination  of  the  original 
ncHon  or  after  the  reversal  of  the  judgment. 

Rec.  11.  No  suit  for  the  recovery  of  any  land,  shall  besuitaby 
commenced  by  or  in  behalf  of  the  people  of  this  State,  anless  p'^p'*- 
within  fifteen  years  after  the  right  or  title  of  the  people 
of  the  State  therein  first  accrued,  or  within  fifteen  years  after 
the  said  peifile  or  those  from  or  throuf^  whom  they  claim, 
phall  have  been  seized  or  possessed  of  the  premises,  or  shall 
have  received  the  rents  and  profits  of  the  same,  or  some  part 
thereof. 

Sec.  12.    No  suit  or  proceeding  shall  be  maintained  to  fore-  Fotvclonite  of 
close  a  mortgage  on  real  estate,  either  at  law  or  in  equity,  ""f"**"***- 
unless  commenced  .within  fifteen  years  from  and  after  such 
mortgage  shall  become  due  and  payable,  or  within  fifteen  years 
after  the  last  payment  was  made  on  said  mortgage, 

Iiimitafion  of  Personal  Actions. 

Sec.  l,"!.    All  actions  in  any  of  the  courts  of  this  State  shall  sixroui. 
be  commenced  within  six  years  next  after  the  causes  of  ac- 
tion shall  accrue,  and  not  afterward,  except  as  hereinafter 
specified :  Provided,  hotrrrer.  pToriw. 

1.     That  actions  founded  upon  judgments  or  decrees  ren-  uz^mioiu. 
dered  in  any  court  of  record  of  the  United  States,  or  of  this  t 
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State,  or  of  some  other  of  the  United   States,  and  actions 

founded  upon  lM>ndB  of  public  ofHcers,  actions  founded  upon 

convenitnts  in  deeds  and  mortgages  of  real  estate,  may  be 
>-        brought  at  any  time  within  ten  years  from  the  time  of  the 

rendition  of  such  judgment,  or  the  time  when  the  cause  of 

action  accrued  on  such  bond  or  covenant ; 
'"-         2.     Actions  to  recover  damages  for  injuries  to  person  or 

property  shall  be  brought  within  three  years  from  the  time 

said  actions  accrue,  and  not  afterwards; 

3.  Actions  against  sheriffs  for  the  misconduct  or  neglect  of 
themselves,  or  their  deputies,  actions  for  trespass  npon  lands, 
for  assault  and  battery,  for  false  imprisonment,  for  malicious 
prosecution,  for  libel  or  slander,  for  malpractice  of  physicians, 
surgeons  or  dentists,  all  actions  for  the  recovery  of  any  pen- 
alty or  forfeiture  on  any  penal  statute  brought  in  the  name 
of  the  people  of  this  State,  and  actions  brought  to  charge 
any  surety  for  costs,  or  on  bond  or  recognizance  given  on 
appeal  from  any  court  in  this  State,  shall  be  brought  within 

1.       two  years  from  the  time  the  canse  of  action  accrues,  and  not 
afterwards : 

4.  Provided  further,  That  actions  brought  to  charge  any 
I        surety  on  any  hond  of  an  executor,  administrator  or  guardian, 

may  be,  and  in  all  cases  shall  be  brought  at  any  time  within 
four  years  after  the  discbarge  of  such  executor,  administra- 
tor or  guardian. 

Sbc.  14,  In  actions  brought  to  recover  the  balance  due  npon 
a  mutual  and  open  account  current,  the  cause  of  action  shall 
be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved 
in  such  account. 

Sec.  15.  If  any  person  entitled  to  bring  any  of  the  actions 
mentioned  in  this  chapter  shall,  at  the  time  when  the  cause 
of  action  accrues,  be  within  the  age  of  twenty-one  .years,  in- 
sane, or  imprisoned  in  the  Stale  prison,  such  person  may 
bring  the  action  within  the  times  in  this  chapter  respectively 
limited,  after  the  disability  shall  be  reipoved. 
Ifc  Sbc.  16.  When  any  person  shall  be  disabled  tfl  prosecute  an 
action  in  the  courts  of  this  State,  by  reason  of  his  being  an 
alien,  subject  or  citizen  of  any  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  such  wdr  shall  not  be 
deemed  a  part  of  the  respective  periods  herein  limited  for  the 
commencement  of  any  of  the  actions  before  mentioned. 
I  Skc.  17.    If  at  the  time  when  any  cause  of  action  shall 

accrue  against  any  person,  he  shall  be  out  of  the  State,  the 
action  may  be  commenced  within  the  time  herein  limited 
therefor,  after  such  person  shall  come  into  this  State;  and 
if  after  any  cause  of  action  shall  have  accrued,  the  person 
against  whiuii  it  shall  have  accrued  shall  be  absent  from  this 
State,  any  and  all  periods  of  absence  in  excess  of  two  months 
at  one  timp,  shall  not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Sbc.  18.  If  any  person  entitled  to  bring  any  of  the  actions 
before  mentioned  in  this  chapter,  or  liable  to  any  such  ac- 
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tioDS,  shall  die  before  the  expiration  of  the  time  herein  lim- 
ited, or  within  thirty  days  after  the  expiration  of  the  said 
time,  and  if  the  cause  of  action  does  hy  law  survive,  the  ac- 
tion may  be  commenced  by  or  against  the  executor  or  ad- 
ministrator of  the  deceased  person  or  the  claim  may  be  proved 
as  a  debt  agaiust  the  estate  of  the  deceased  person,  as  the 
case  may  be,  at  any  time  within  two  years  after  granting 
letters  testamentary  or  of  administration,  and  not  afterwards, 
if  barred  by  the  proviBions  of  this  chapter. 

Sec.  19.  If,  in  any  action,  duly  commenced  within  the  time  Abatement 
limited  in  this  chapter,  and  allowed  therefor,  the  writ  or  j2vMaS?etc. 
declaration  shall  fail  of  a  sufficient  service  or  return,  by  any 
unavoidable  accident,  or  by  any  default  or  neglect  of  the  offi- 
cer to  whom  it  is  committed,  or  if  the  writ  be  abated  or  the 
action  otherwise  avoided  or  defeated,  by  the  death  of  any 
party  thereto,  or  for  any  matter  of  form,  or  if  after  a  verdict 
for  the  plaintiff,  the  judgment  shall  be  arrested,  or  if  a  judg- 
ment for  the  plaintiff  shall  be  reversed  on  a  writ  of  error,  the 
plaintiff  may  commence  a  new  action  for  the  same  cause,  at 
any  time  within  one  year  after  the  abatement  or  other  de- 
termination of  the  original  suit,  or  after  the  reversal  of  the 
judgment  therein;  and  if  the  cause  of  action  does  by  law  sur- 
vive, his  executor  or  administrator  may,  in  case  of  his  deatb, 
commence  such  new  action  within  the  said  one  year. 

Sec.  20,  If  any  person  who  is  liable  to  any  of  the  actions  Fraudulent 
mentioned  in  this  chapter,  shall  fraudulently  conceal  the  conceaLmem. 
cause  of  such  action  from  the  knowledge  of  the  person  entitled 
thereto,  the  action  may  be  commenced  at  any  time  within  two 
years  after  the  person  who  is  entitled  to  bring  the  same  shall 
discover  that  he  had  such  cause  of  action,  although  such  ac- 
tion would  be  otherwise  barred  by  the  provisions  of  this 
chapter. 

Ssc.  21.  In  actions  founded  upon  contract  express  or  New  promiw! 
implied,  no  acknowledgment  or  promise  shall  be  evidence  of  ^f^m 
a  continuing  contract,  whereby  to  take  a  case  out  of  the  provi- 
sions of  this  chapter,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  be  made  or 
contained  by  or  in  some  writing,  signed  by  the  party  to  be 
charged  thereby, 

8bc.  22.    If  there  be  two  or  more  joint  contractors  or  joint  prombaby 
executors  or  administrators  of  any  contractor,  no  such  joint  SmtJacior, 
executor  or  administrator  shall  lose  the  benefit  of  the  provi-  «>«. 
sions  of -this  chapter,  so  as  to  be  chargeable,  by  reason  of  any 
acknowledgment  or  promise,  made  or  signed  by  any  other  or 
others  of  them. 

Sbc.  23,  In  actions  commenced  against  two  or  more  joint  Proceedine* 
contractors,  or  joint  executors  or  administrators  of  any  con-  J^^l"™,,! 
tractor,  if  it  shall  appear  on  the  trial  or  otherwise,  that  the  cj^""—!"™ 
plaintiff  is  barred  by  Ihe  provisions  of  this  chapter,  as  to  one 
or  more  of  the  defendants,  but  entitled  to  recover  against  any 
other  or  others  of  them,  by  virtue  of  a  new  acknowledgment 
or  promise,  or  otherwise,  judgment  shall   be  given   for  "iVtOOqIc 
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plaintiff  as  to  any  of  the  defendants  against  whom  be  is  en- 
titled to  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff. 

Sbc.  24.  If  in  any  action  on  contract,  the  defendant  shall 
move  to  dismiss  on  the  ground  that  any  other  person  ought 
to  have  been  jointly  sued,  it  shall  be  a  good  answer  to  such 
motion,  if  true  in  fact,  that  the  action  was,  by  the  provisions 
of  this  chapter,  barred  against  the  person  so  named  in  such 
motion,  but  was  not  so  barred  by  reason  of  such  acknowledg- 
ment or  promise,  as  against  such  defendant. 

Part  pvnwiit.'  gnc.  25.  ^Nothing  contained  herein  shall  alter,  take  away, 
or  lessen  the  effect  of  a  volnutary  payment  of  any  principal 
or  interest,  made  by  any  person ;  bnt  no  endorsement  or 
memorandum  of  any  such  payment  written  or  made  upon  any 
promissory  note,  bill  of  exchange  or  other  writing  by  or  on 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  or 
purport  to  be  made,  shall  be  deemed  sufficient  proof  of  the 
payment,  so  as  to  take  the  case  out  of  the  operation  of  -the 
provisions  of  this  chapter. 

i°'°MiS''etc         ^^*^"  ^'     ^^  tl'ce  are  two  or  more  joint  contractors,  or 
**"     '         joint  executors  or  administrators  of  any  contractor,  no  one 
of  them  shall  lose  the  benefit  of  the  provisions  of  this  chap- 
ter so  as  to  be  chargeable  by  reason  only  of  any  payment  made 
by  any  other  or  others  of  them. 

Barotiet-arrB.  goo.  27.  The  provisions  of  this  chapter  shall  not  be  deemed 
to  bar  a  claim  made  by  way  of  set-off,  unless  such  claim  for 
set-off  was  barred  at  the  time  plaintiff's  cause  of  action 
accrued. 

Action!  Sec.  28.    The  limitations  hereinbefore  prescribed  for  the 

by  people.  commencement  of  actions,  shall  apply  to  the  same  actions 
when  brought  in  the  name  of  the  people  of  this  State,  or 
in  the  name  of  any  officer  or  otherwise,  for  the  benefit  of  the 
State,  in  the  same  manner  as  to  actions  brou^t  by  individuals. 
Sec.  29.  The  time  during  which  any  case  in  chancery, 
commenced  by  any  debtor,  has  or  may  be  pending  and  unde- 
termined, shall  not  be  computed  as  constituting  any  part  bt 
the  period  limited  or  prescribed  by  any  statute  of  limitations 
in  force  at  the  time  of  the  commencement  of  such  case  in 
chancery,  prescribing  the  time  within  which  an  action  in  re- 
lation to  the  debt  or  subject  matter  in  dispute,  as  set  forth 
in  the  proceedings  in  such  case  tn  chancery  should  or  might 
be  commenced. 


Tine  at  milt 
pending  Id 
cb&ncerf. 


CHAPTER  X. 

Place  for  the  Commencement  of  Actions  and  Change  of  Venue. 

Section  1.    Actions  shall  be  commenced  and  tried  in  the 
proper  county  as  follows: 

1.  Actions  for  the  recovery  of  any  real  estate,  or  the  pos- 
session thereof;  for  trespass  on  lands;  and  for  injuries  to  real  | 
estate  and  actions  of  replevin  shall  be  commenced  and  tried 
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in  the  county  where  the  subject  of  the  action  shall  be  situated; 

2.  All   actions  founded  -upon  wrongs,  and  contracts,  ex-  Wrongs, 
cept  as  herein  otherwise  provided,  shall  be  conmienced  and  '=""'™*'^'  *"'■ 
tried  in  the  county  where  one  of  tbe  parties  shall  reside  at 

the  time  of  commencing  such  action ; 

3.  Suits  may  be  commenced  against  any  street  railway  or  R«iiways.  etc. 
railroad  company  in  any  county  where  tbe  principal  oflBce  of 

such  company  witbin  the  State  may  be  situated,  or  in  any 
county  traversed  by  a  line  of  railroad,  owned  or  operated  by 
snch  company,  or  in  any  county  in  which  such  company  shall 
be  the  owner  or  lessee  of  a  right  of  way  for  a  line  of  road: 
Provided.  That  if  such  line  of  road  traverses  the  county  o'^Jj'^' 
the  plaintiff's  residence,  suit  shall  be  brought  in  such  county ;  in  puinud-e 

4.  Suits  may  be  commenced  against  foreign  and  domestic  J^^^„(^ 
insurance  companies,  fraternal  co-operative  and  mutual  bene-  compainea, 
fit  associations,  having  for  their  object  insurance  against  flre,  ^^''' 
death,  sickness,  accident,  or  any  form  or  risk  whatever ;  and 
against  foreign  and  domestic  surety  and  bonding  companies. 

in  the  circuit  court  of  any  county  in  this  State,  in  which  the 
plaintiff  resides,  and  in  which  snch  company  is  authorized  to 
issue  policies,  or  take  risks. 

5.  In  cases  where  the  plaintiff  is  a  resident  of  the  State  of  Corporations. 
Michigan,  suits  may  be  commenced  in  any  county  where  the 
plaintiff  resides,  against  an;  corporation  not  organized  under 

the  laws  of  this  State;  and  where  the  plaintiff  is  a  non-resi- 
dent of  the  State  of  Michigan,  where  the  cause  of  action  ac- 
crued within  tbe  State  of  Michigan,  such  plaintiff  may  bring 
action  in  the  county  where  the  cause  of  action  accrued; 

6.  Suits  may  be  commenced  against  any  corporation  doing  Telephone, 
a  telegraph,  telephone  or  an  express  business,  in  this  State,  JS^d^Mp^g 
in  any  county  within  which  any  such  company  maintains  an  companies. 
oflBce,  or  exchange,  for  the  transaction  of  business; 

7.  Suits  may  be  commenced  against  any  person,  firm  orPeraonain 
corporation,  whether  resident  or  non-resident,  in  the  State  commerce,  etc. 
of  Michigan,  engaged  in  the  business  of  maritime  commerce, 

or  navigation,  witbin  the  State,  in  the  courts  of  any  county 
in  this  State,  in  which  the  boats  of  such  person,  firm  or 
corporation,  call  and  do  business; 

8.  Suits   against    public   officers,   or   against    any   person  ^^^^'Jj, 
specially  appointed  to  execute  orders  of  such  officers,  for  any  " 
act  done  by  them,  by  virtue  of  their  offices  respectively;  and 
suits  against  other  persons,  who  by  the  command  of  such 
officers,  or  in  their  aid  or  assistance,  do  anything  touching 

the  duties  of  such  office,  shall  be  commenced  and  tried  in  the 
county  where  the  fact  happened ; 

9.  Every  action  for  any  penalty  or  forfeiture  shall  be  com-  Peiuiiiesor 
menced  and  tried  in  the  county  where  the  act  was  done,  or  '"rfc't"'**- 
where  the  act  omitted  was  required,  in  whole  or  in  part  to  be 

done,  upon  which  the  penalty  or  forfeiture  attached; 

10.  All  suits  commenced  in  this  State  by  order  of  a  pro-  J^ato 
bate  court,  upon  any  bond  required  by  law  to  be  filed  with  "  ^* 
such  court,  shall  be  commenced  and  tried  in  the  county  where 

such  bond  is  filed;  ^, 
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11.  tSuits  may  be  commenced  b;  attachment  in  any  county, 
as  provided  in  the  chapter  hereinafter  contained  relating  to 
attachment  proceedings  j 

12,  Every  suit  in  chancery  shall  be  commenced  in  the  cir- 
cuit court  for  the  county  iu  which  the  property  in  dispute  is 
situated,  if  the  subject  matter  is  local,  aud  if  it  is  not  local, 
in  the  county  where  one  of  the  parties  in  interest  resides,  if 
either  is  a  resident  of  the  State;  but  if  the  subject  matter  is 
not  local,  and  neither  party  resides  in  the  State,  the  suit  may 
be  brought  in  any  county ;  and  where  it  is  necessary  to  file  ao 
information  or  bill  in  chancery,  either  to  compel  the  specific 
performance  of  contract,  cancellation  of  patents  from  the 
State,  quiet  title,  or  otherwise  to  affect  real  estate  and  when 
such  real  estate  may  be  situated  in  different  counties,  it  shall 
be  competent  to  file  such  information  or  bill  on  the  equity 
side  of  the  circuit  court  of  any  one  of  said  counties  in  which 
a  part  of  said  real  estate  may  be  situate;  and  such  court  shall 
have  complete  jurisdiction  in  the  premises  as  fully  and  effec- 
tually as  if  the  whole  of  such  estate  were  situate  in  the  county 
in  which  suit  may  be  commenced.  And  when  it  may  be  neces- 
sary to  file  a  bill  or  information  or  to  commence  any  proceed- 
ings in  chancery  on  the  party  [part]  of  or  in  behalf  of  the 
State,  tbe  same  may,  at  the  election  of  the  Attorney  General, 
be  commenced  in  the  circuit  court  for  the  county  of  Ingham 
on  the  equity  side  thereof,  and  said  court  shall  have  complete 
jurisdiction  and  full  power  and  authority  in  the  premises: 
Provided,  That  if  the  court  shall  deem  it  necessary  for  the 
convenience  of  parties  and  their  witnesses,  to  order  such 
issues  to  be  tried  in  some  other  county,  the  same  shall  be 
tried  in  the  county  so  designated :  Provided  further,  That 
nothing  in  this  section  contained  shall  be  construed  to  abro- 
gate or  repeal  any  provision  of  section  seventeen  of  act  num- 
ber eighty-two  of  the  Public  Acts  of  eighteen  hundred  seventy- 
three,  the  same  being  section  seven  thousand  two  hundred 
eighty-two  of  the  Compiled  Jjaws  of  eighteen  hundi-ed  ninety- 
seven,  relating  to  suits  by  receivers  of  mutual  fire  insurance 
companies  for  assessments  levied  l>y  them,  nor  of  section 
eleven  of  act  two  hundred  flfty-flve  of  the  Public  Acts  of 
eighteen  hundred  ninety-nine,  i-elating  to  the  prevention  of 
trusts,  etc. 

Change  of  Venue. 

Sbx;.  2.  Each  of  the  circuit  courts,  upon  good  cause  shown, 
'•  may  change  the  venue  in  any  civil  cause  pending  therein,  and 
direct  the  issue  to  be  tried  in  the  circuit  court  of  another 
county,  aud  make  all  necessary  rules  and  orders  for  certifying 
and  removing  such  cause,  and  all  matters  relating  thereto, 
to  the  court  in  which  such  issue  shall  be  ordered  to  be  tried, 
and  such  court  shall  thereupon  have  full  jurisdiction  of  such 
cause  tbe  same  as  though  such  cause  had  been  originally  com- 
menced therein;  and  in  every  such  case,  all  exi>enses  of  such 
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trinl  which  would  be  chargeable  to  the  county  in  which  the  e 

Buit  originated,  had  the  cause  been  tried  therein,  as  detennined  '*'  '"*'■ 
by  the  circuit  judge  of  the  county  to  which  said  canee  has 
been  transferrcil,  shall  be  a  charge  upon  the  county  in  which 
the  suit  was  commenced. 

Transfer  of  Causes. 

Sec.  .1.     Whenever  any  civil  suit  or  proceeding  shall  he  when  cause 
pending  in  any  circuit  conrt  in  this  State,  either  on  the  law  K^rterrod, 
or  equity  side  of  said  court,  in  which  the  judge  of  said  court 
shall  be  interested  as  a  party,  or  as  a  member  of  any  corpora- 
tion which  is  a  party  to  saiit  suit,  or  has  heretofore  been  con- 
sulted or  employed  as  counsel  in   the  subject  matter  to  be 
litigated  in  said  suit,  or  in  which  for  any  other  reason  he 
would  be  excluded  from  sitting  as  judge  at  the  trial  thereof 
the  same  may  be  transferred  to  some  other  circuit  court  in 
the  manner  hereinafter  provided,  or  the  judge  of  the  circuit  M»y  **i^'" 
court  in  which  such  suit  is  pending  may  call  in  any  other"   '''"  ^' 
judge  not  disqualiflod  to  sit  in  such  cause. 

Sec.  4.     Any  party  desiring  to  transfer  any  such  suit  or  ^?^'^J^ 
proceeding  as  hereinbefore  mentioned,  may  apply  to  the  judge 
of  any  adjoining  circuit,  who  is  not.  within  the  diaqualiflca- 
tions  mentioned  in   the  preceding  section,  for  an  order  to 
transfer  such  suit;  such  application  shall  be  in  writing  and 
shall   set   forth   specifically   the  grounds   for  such   transfer. 
The  parties  to  any  such  suit  may,  by  stipulation  in  writing.  Trwurerby 
consent  to  the  transfer  of  such  suit  or  proceeding  without'"*""' 
any  application  to  the  judge,  in  which  case  the  stipulation 
shall  have  the  same  effect  as  an  order  duly  made  for  such 
transfer, 

Sbc.  5.     On  receiving  such  application  the  judge  shall  ap-  Hearing. 
.  point  a  time  and  place  of  hearing  the  same,  and  shall  from 
time  to  time,  as  may  be  necessary,  direct  the  manner  in  which 
notice  of  such  hearing  shall  be  given  to  all  parties  interested  Notice, 
in  such  application. 

Set.  6.  On  the  day  appointed  for  such  hearing  or  on  some  OiAk 
other  day  to  which  snid  hearing  may  he  adjourned,  when  it 
shall  appear  that  the  notice  of  such  hearing  has  been  duly 
given,  the  judge  shall  proceed  to  hear  and  determine  the  ap- 
plication for  such  transfer,  and  for  this  purpose  may  issue 
subpoenas  for  witnesses,  and  require  their  attendance  as  in 
other  cases,  and  he  shall  hear  the  proofs  and  allegations  of 
the  parties  touching  the  application  before  him.  and  if  he 
shall  he  satisfied  that  the  judge  of  the  circuit  court  where 
such  suit  is  pending  is  disqualified  to  sit  in  said  cause  within 
the  intent  and  meaning  of  section  three  of  this  chapter,  he 
shall  grant  an  order  for  the  transfer  of  said  cause  or  pro-  • 
ceeding  to  the  circuit  court  of  some  other  county,  which 
county  shall  be  specified  in  said  order. 

Sbc.  7.  In  case  the  parties  to  said  suit  or  proceeding  shall  Deiemiina- 
by  stipulation  in  writing  or  otherwise  agree  upon  the  cir- (or'iri»r"' 
cnit  court  of  the  county  to  which  said  cause  shall  be  trans- 


66  PUBLIC  ACTS,  1915— No.  314. 

ferred,  Baid  circuit  judge  shall  make  an  order  of  transfer  in 
accordance  therewith;  but  if  no  Buch  agreement  l>e  reached 
said  judge  shall  hear  such  proofs  as  may  be  offered  b;  the 
parties,  and  such  suit  or  proceeding  shall  be  transferred  to 
the  circuit  court  of  the  county  in  which  the  same  can  be  tried 
with  the  most  convenience,  expedition  and  economy  to  the 
parties  interested,  and  in  which  the  circuit  judge  shall  not 
be  disqualified  to  sit  within  the  provisions  of  section  three  of 
l^is  chapter. 
jur^teiion  rf  8bc.  8.  On  filing  the  order  of  the  judge  granted  as  afore- 
iransferred.  s^id  in  which  the  proceedings  before  said  judge  shall  be 
briefly  recited,  with  the  cterk  of  the  court  to  which  said  suit 
or  proceeding  is  by  said  order  directed  to  be  transferred,  the 
said  court  shall  have  jurisdiction  of  the  same  to  the  same  ex- 
tent as  if  said  cause  or  proceeding  had  been  legally  com- 
menced in  said  court  and  may  grant  such  orders  as  may  be 
oUrarister  necessary  to  procure  the  transfer  of  the  existing  flies  and 
orders  in  said  cause  or  proceeding  to  said  court,  and  to  cause 
due  notice  of  such  transfer  to  be  made, 
felrtiit^'io  ^^^'  **'     ^P"*"  delivering  to  the  clerk  of  the  court  where 

transfer  sflid  cause  or  proceeding  was  pending  before  said  transfer, 

JSJI^ol™'       a  copy  of  said  order  of  transfer  duly  certified  by  the  clerk  of 
records.  (he  court  in  which  said  order  shall  be  filed,  the  said  clerk  to 

whom  said  certified  copy  shall  be  delivered,  shall  attach  to- 
gether the  originals  of  all  the  papers  filed  in  said  suit  or  pro- 
ceeding, and  shall  make  true  copies  of  ail  the  orders  made 
therein,  and  which  are  entered  upon  books  of  record  in  said 
court,  and  shall  transmit  the  same,  certified  under  his  hand 
and  seal  to  be  the  originals  of  such  files  and  true  copies  of 
such  orders,  to  the  clerk  of  the  court  in  which  said  order  of 
KrieciDT  transfer  shall  have  been  filed;  which  files  and  copies  when  so 

copi^"  fi'ed  «i>d  deposited  in  the  office  of  the  clerk  to  whom  said 

transfer  is  to  he  made,  shall  have  the  same  force  and  efl'ect  in 
all  respects,  and  shall  be  subject  to  the  rules  and  orders  of 
said  court  as  other  original  proceedings  therein. 
Fees  of  clerk.  Kbc.  10.  The  clerk  who  shall  he  required  under  the  provi- 
sions of  the  preceding  section  to  transmit  the  files  and  orders 
in  any  cause  or  proceeding,  as  herein  provided,  shall  be  en- 
titled to  six  cents  per  folio  for  all  copies  of  orders  and  pro- 
ceedings which  shall  be  necessarily  made,  and  one  dollar  in 
addition  thereto,  which  shall  be  in  full  for  all  services  ren- 
dered under  said  section. 


CHAPTEK  XI. 

Forms  of  Actions. 

Section  1.  Civil  actions  are  divided  into  equitable  actions 
and  actions  at  law.  The  following  actions  at  law  are  retained, 
namely,  actions  of  assumpsit,  trespass  on  the  case,  replevin, 
ejectment,  certiorari,  mandamus  and  quo  warranto.  All  other 
forms  of  actions  at  law  are  abolished.    In  all  cases  where 
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the  actions  of  covenant  or  debt  would  be  otherwise  mamtain- 
aWe,  ihe  action  of  assumpsit  shall  hereafter  be  brought,  and  Asroinpeit. 
in  all  cases  where  actions  of  trespass  or  trover  would  be  other- 
wise maintainable,  the  action  of  trespass  on  the  case  shall  be  TrMp*" 
brought :  Provided,  however,  That  in  case  of  trespass  on  lands,  ^^' 
and  in  cases  where  an  action  on  the  case  for  fraud  or  deceit  either  sctiou. 
may  by  law  be  brought,  and  in  cases  of  the  conversion  of  per- 
sonal property  into  money,  the  plaintiff  may  bring  and  main- 
tain either  an  action  of  assumpsit,  or  an  action  of  trespass 
on  the  case.    In  all  cases  not  otherwise  specially  provided  for 
by  law,  where  a  pecuniary  penalty  or  forfeiture  shall  be  in-  Pen«iite»  or 
curred  by  any  person,  and  the  act  or  omission  for  which  the  ''*^«'^"""- 
same  is  imposed,  shall  not  also  be  a  misdemeanor,  such  pen- 
alty or  forfeiture  may  be  recovered  in  an  action  of  assumpsit. 
Tn  all  such  coses  where  assumpsit  is  brought,  a  promise  shall  ^^^ 
be  implied  by  law  to  pay  all  just  damages  sustained  by  plain-     "* 
ttif  and  may  be  so  declared  upon.    Actions  pending  at  the 
time  this  act  takes  effect  shall  not  in  any  wise  be  affected 
by  the  provisions  of  this  section. 

Skc.  2.     If  at  any  time  it  appear  that  a  suit  commenced  in  Traiirferot 
equity  should  have  been  brought  as  an  action  on  the  law  KtiaraTio 
side  of  the  court,  or  if  it  appear  that  an  action  commenced  SJ'^'rf  *** 
on  the  law  side  of  the  court  should  have  been  brought  in 
equity,  it  shall  be  forthwith  transferred  to  the  proper  side, 
and  be  there  proceeded  with,  with  only  such  alteration  in  the 
pleadings  as  shall  be  essential. 


CHAPTER  XII. 
Parties  to  Actions. 

Hbction  1.    In  civil  actions,  both  at  law  and  in  equity,  the  Piaintirrami 
party  bringing  the  action  shall  be  described  as  plaintiff,  and  •'e'eniiMt. 
the  party  against  whom  the  action  is  brought  shall  be  de- 
scribed as  defendant. 

Sec,  2.    Every  action  shall  be  prosecuted  in  the  name  of  the  in  wtioM 
real  party  in  interest,  but  an  executor,  administrator,  guar-  SSSghf.""'" 
dian,  trustee  of  an  express  trust,  a  party  with  whom  or  in 
whose  name  a  contract  has  been  made  for  the  benefit  of 
another,  or  a  party  expressly  authorized  by  statute,  may  sue 
in  bis  own  name  xvithout  joining  with  him  the  party  for  whose 
benefit  the  action  is  brought :  Provided,  That  any  person  to  proviso, 
whom  a  cause  of  action  shall  accrue  upon  the  bond  of  any  Sn^JfiSSKia. 
public  ofllcer,   required   to  give  bond  to  the  people  of  this 
State,  may  prosecute  a  suit  for  recovery  on  said  bond  in  his 
own  name :  Provided  furtlwr.  That  actions  upon  any  bond.  Further 
contract  or  undertaking  lawfully  made  with  any  officer  ofS^ni'on 
this  State,  or  of  any  county,  township,  school  district,  city  gj!^"*" 
or  village,  or  to  enforce  any  liability  or  any  duty  enjoined  by 
law  to  said  officer,  shall  he  brought  in  the  corporate  name  of 
the  body  for  whose  benefit  such  contract  was  made,  or  such 
liability  or  duty  enjoined. 

Google 
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Kec'.  3.  Any  snit  or  proceeding  brought  for  the  enforcement 
of  any  corporate  Jiability  against  any  of  the  corpqrate  bodies, 
enumerated  in  the  second  proviso  of  section  two  of  this  chap- 
ter, shall  be  brought  against  them  in  their  corporate  name; 
but  any  suit  or  proceeding  brought  to  enforce  tiie  performance 
"  of  an  official  duty  on  the  part  of  any  officer  of  any  such 
corporate  body,  shall  be  brought  against  such  officer  in  his 
official  capacity. 

Sbc.  4.  Suits  by  and  against  limited  partnerships  shall  be 
subject  to  the  provisions  of  section  eighteen  of  chapter  thirty- 
three  of  the  Revised  Statutes  of  eighteen  hundred  forty-six, 
the  same  being  compiler's  section  six  thousand  seventy-two 
of  the  Compiled  Laws  of  eighteen  hundred  ninety-seven. 

Sec.  5.  Actions  may  be  brought  by  and  against  a  married 
woman  in  relation  to  her  sole  property,  in  the  same  manner  as 
if  she  were  unmarried,  and  in  cases  where  the  property  of  the 
hust)and  cannot  be  sold,  mortgaged  or  otherwise  encumbered, 
without  the  consent  of  his  wife,  to  be  given  in  the  manner 
prescribed  by  law,  or  when  his  property  is  exempted  by  law 
from  sale  on  execution  or  other  final  process  issued  from  any 
court  against  him.  his  wife  may  bring  an.  action  in  her  own 
name,  with  the  like  effect  as  in  cases  of  actions  in  relation  to 
her  sole  property  as  aforesaid. 
e  Sec.  6,  Whenever  a  cause  of  action  shall  accrue  to,  or 
■  arise  against  any  married  woman,  she  may  sue  or  be  sned  in 
the  same  manner  as  if  she  were  sole. 

Sbc.  7.  No  suit  shall  he  brought  against  husband  and 
wife,  jointly,  or  against  the  husband  alone,  for  any  tort  of 
the  wife,  unless  such  tort  was  committed  under  such  circum- 
stances as  to  render  them  both  liable. 
''  Sbc.  S.  When  an  action  is  authorized  or  directed  by  law  to 
be  brought  by  or  in  the  name  of  a  public  officer,  or  by  any 
trustee  appointed  by  virtue  of  any  statute,  his  death  or  re- 
moval shall  not  abate  the  suit,  but  the  same  may  be  con- 
tinued by  his  succesFor,  who  shall  be  substituted  for  that 
purpose  by  the  court  and  a  suggestion  of  such  substitution 
shall  be  entered  on  the  record. 

Sex:.  9.  Causes  of  actions  accruing  to  or  against  the  super- 
intendent of  the  poor  of  any  county,  shall  be  prosecuted  by 
or  against  such  superintendents  of  the  poor  in  their  corporate 

Sfx*.  10.  In  all  equitable  actions,  all  persons  having  an 
interest  in  the  subject  of  the  action  and  in  obtaining  the  relief 
demanded,  may  join  as  plainlifTs,  and  any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  adverse  to  the 
plaintiff.  Any  person  may  at  any  time  be  made  a  party  if 
his  presence  is  necessary  or  proper  to  a  complete  delermina- 
tiou  of  the  cause.  Persons  having  a  united  interest  must  be 
joineil  on  the  samp  side  as  plaintiffs  or  defendants,  but  when 
any  one  refuses  to  join,  he  may  for  such  reason  be  made  a 
defendant. 

Sbc.  11.  In  an  action  either  at  law,  or  in  equity,  anyone 
claiming  an  interest  iu  the  litigation  may,  at  any  time,  be 


PUBLIC  ACTS,  1915— No.  314.  69 

permitted  to  assert  bis  right  by  interventioo,  but  the  inter- 
vention shall  be  in  subordination  to,  and  in  recognition  of, 
the  propriety  of  the  main  proceeding. 

Sec.  12.     Whenever  any  unincorporated  voluntary  associa-  unincor- 
tion,  club  or  society,  shall  be  formed  in  this  State,  composed  JShlfuary 
of  five  members  or  more,  having  some  distinguishing  name,  "soriaiions 
actions  at  law  or  in  chancery  may  be  brought  by  or  against 
such  association,  club  or  society  by  the  name  by  which  it  is 
known:  Provided,  That  this  section  shall  not  take  away  the  Proviso, 
right  of  the  litigant  to  proceed  against  all  tbe  members  offJ^b^rT'' 
Much   association,   club  or  society,   if   such   litigant   shall   so 
elect  to  proceed. 

Sbc.  13.    No  action  at  law  or  in  equity  shall  be  defeated  by  JJS,",'^'"^"^ '"' 
the  non-joinder  or  mis-joinder  of  parties.    New  parties  may  be 
added  and  parties  mis-joined  may  be  dropped,  by  order  of  the 
court,  at  any  stage  of  the  cause,  as  the  ends  of  justice  may 
require. 

Snx;.  14.    No  change  in  parties,  made  by  order  of  court,  shall  p^^^J^ '", 
impair  any  previous  attachment  of  the  estate  or  body  of  any  bnpair  atiacii- 
iwrson  remaining  a  defendant  in  the  action ;  nor  impair  bonds  JJ^"''  '"'*^*- 
or  re<'ognizances  of  any  person  remaining  a  party  either  as 
against  himself  or  his  sureties;  nor  impair  receipts  to  an 
officer  for  property  attached ;  and,  when  parties  are  changed,  New  bonds  if 
the  court  may  order  new  bonds  if  such  new  bonds  are  deemed  "*'***"■*■ 
necessary.    Orders  of  court  concerning  change  in  parties  may  changes  muie 
be  upon  terms  at  the  discretion  of  the  court.  "'~''  »«""■ 

Sbc.  15.     It  shall  be  lawful  for  any  plaintiff  to  include  in  joinder  or 
one  action  as  defendants,  all  or  any  of  the  parties  who  may  "lefenti""" 
be  severally,  or  jointly  and  severally  liable,  and  to  proceed 
to  judgment  and  execution  according  to  the  liability  of  the 
parties. 

Sbc.   16.     The   rights   and   responsibilities   of   the  several  Righuor 
parties  to  any  bill  or  note,  as  between  each  other,  shall  re-  §ii"^,^ie. 
main  the  same  as  they  now  are  by  law;  saving  only  the  rights 
of  the  plaintiff,  so  far  as  they  shall  be  determined   by  the 
judgment. 

Sbc.  it.     AH  Indians  shall  be  capable  of  suing  and  being  imiiuia. 
sued,  in  any  of  the  courts  of  tliis  State  in  like  manner  and 
with  the  same  effect,  as  other  inhabitants  thereof,  and  shall 
be  entitled  to  the  same  judicial  rights  and  privileges. 

Sec.  18.    A  foreign  corporation  created  by  the  laws  of  any  Foreign 
other  state  or  country,  may  prosecute  in  the  courts  of  this  ~n>orBtioiu. 
State,  in  the  same  manner  as  corporations  created  under  the 
laws  of  this  State,  upon  giving  security  for  the  payment  of 
the  costs  of  suit,  in  the  same  manner  that  non-residents  are  flecuriw 
required  by  law  to  do.  "'""  ' 

Sbc,  19.    But  when,  by  tbe  laws  of  this  State,  any  act  is  for-  Forbidden 
bidden  to  be  done  by  any  corporation,  or  by  any  association  Ktio^»  ■>• 
of  individuals,  without  express  authority  by  law,  and  such  ^^^*''™ 
act  shall  have  been  done  by  a  foreign  corporation,  it  shall 
not  be  authorized  to  maintain  any  action  founded  Qpon  such 
act,  or  upon  any  liability  or  obligation,  express  or  iiipl>ed(^TOOQ[t: 
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arising  out  of,  or  made  or  entered  into  in  conaideration  of 
such  act. 

As  to  Suits  in  Chancery  Against  TJnliDOwn  Defendants,  Etc. 

How  unknown  Sbo.  20.  In  ail  Suits  and  proceedings  in  chanceiy,  if  there 
ffiteJS»Mi^°  ^  ^°y  person  interested  in  the  same  or  in  the  subject  matter 
involved  therein,  or  whose  name  appears  in  the  records  of 
any  pnhlic  office  as  having  at  any  time  claimed  any  right, 
title,  interest  or  estate  in  the'  subject  matter  of  the  suit  or 
any  portion  thereof  or  any  lien  or  chaise  thereon  without 
having  conveyed  or  released  the  same,  or  who  might  at  any 
time  under  the  provisions  or  legal  effect  of  any  instrument 
of  record  claim  or  be  entitled  to  claim  any  benefits  there- 
under, and  it  is  not  known  whether  such  person  is  living  or 
dead,  or  where  he  may  reside  if  living,  or  whether  the  title, 
,  interest,  claim,  lien  or  possible  right  has  been  by  him  assigned 
to  any  person  or  persons,  or  if  dead  whether  he  has  personal 
representatives  or  heirs  living  or  where  they  or  some  of  them 
may  reside,  or  whether  such  title,  interest,  claim,  lien  or  pos- 
sible right  has  been  disposed  of  by  will,  it  shall  be  lawful  to 
make  such  person  and  every  one  claiming  under  him  defend- 
ants in  such  suit  or  proceeding  by  naming  such  person  and 
adding  the  words  "or  his  unknown  heirs,  devisees,  legatees 
Who  Included,  aod  assigns,"  which  shall  include  and  be  construed  to  include 
all  persons  claiming  in  any  manner  under  the  person  named 
as  originally  interested  in  such  subject  matter.  If  the  sub- 
ject matter  be  real  estate  such  addition  shall  include  and  be 
construed  to  include  all  persons  who  might  claim  under  the 
person  named  any  dower  or  homestead  right,  whether  the 
same  shall  be  vested  or  inchoate  at  the  time  of  beginning 
such  suit  or  proceeding.  In  all  suits  and  proceedings  in 
chancery,  if  there  be  persons  interested  in  the  same,  as  heirs 
of  some  person  or  persons  deceased,  whose  names  are  un- 
known, it  shall  be  lawful  to  make  such  unknown  heirs  parties 
defendant  to  such  suit  or  proceeding  by  the  name  and  descrip- 
tion of  unknown  heirs  of  such  deceased  person. 
Who  row  Sec.  21,     Proceedings  hereunder  may  be  begun  by  any  per- 

5Jg5^P^"  son,  corporation  or  partnership  association  claiming  any 
vested  or  contingent  interest,  or  any  estate  in  possession,  ex- 
pectancy, reversion,  or  remainder,  in  the  subject  matter  of 
the  suit  or  any  undivided  part  thereof  or  any  estate  for  years 
therein,  or  who  has  conveyed  any  interest  therein  with  cove- 
A«»init  whom  nants  of  title  or  warranty;  and  may  be  brought  against  all 
bnnwht.  persous.  Corporations  or  partnership  associations  who  may 

be  in  possession  of  the  subject  matter  or  who  appear  in  any 
public  record  or  in  the  record  of  any  corporation  to  have  or 
claim,  or  to  have  had  or  claimed,  any  title  or  interest  in  or 
lien  upon  such  subject  matter  without  having  conveyed  or 
released  the  same,  inclwding  the  makers  of  any  conveyance  or 
release  which  is  uncertain  or  ambigiious  in  its  terms,  or  con- 
tains any  misdescription  of  the  premises,  or  which  is  executed, 
in  gncb  a  manner  aa  to  make  its  validity  donbtful  or  uncer-  L. 
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tain;  also  against  all  persons,  corporations  or  partnership 
associations  who,  ^y  reason  of  any  provision,  limitation,  re- 
striction, stipulation,  charge,  agreement  or  uncertainty  con- 
tained in  an;  deed,  plat,  will  or  other  instrument  of  record, 
whether  void  upon  its  face  or  not  and  whether  seemingly  ex- 
tinguished or  made  void  by  some  other  title  or  by  some  statu- 
tory provision  or  not,  might  be  entitled  in  any  contingency  to 
enforce  the  same  or  make  any  claim  thereunder.  If  there  is 
any  class  of  persons  in  whose  favor  any  such  provision,  limi- 
tation, restriction,  stipulation,  charge,  agreement  or  uncer- 
tainty might  be  enforced,  and  such  persons  are  unascertained 
or  not  in  being,  they  may  be  made  defendants  in  any  suit  or 
proceeding  hereunder,  and  liound  by  any  decree  made  therein, 
by  being  designated  as  all  persons  who  are  or  may  become  en- 
titled to  claim  under  the  particular  provision,  limitation,  re- 
striction, stipulation,  charge,  agreement  or  uncertainty  set 
forth  in  the  bill  of  complaint  or  petition,  which  shall  also  be  . 
set  forth  at  length  in  connection  with  every  publication  of 
every  order  by  which  notice  is  given  to  defendants  in  such 
class  of  the  pendency  of  the  suit  or  proceeding.  The  court  court  may 
may  require  the  moving  party  by  amendment  to  describe  any  mmicuIm""' 
defendant  or  defendants  more  particularly  if  in  the  opinion  Stacrtpuoa, 
of  the  court  that  should  be  done. 

Sbc.  22.    Whenever  suit  is  brought  under  the  provisions  of  Buua  u. 
sections  twenty  to  twenty-seven  inclusive  of  this  chapter  to  *""  * 
quiet  the  title  to  real  estate,  no  one  whose  actual  or  pos- 
sible title,  claim  or  lien  is  sought  to  be  removed  or  construed, 
and  whose  name  appears  of  record  in  some  public  oflQce  in 
connection  therewith,  may  be  made  defendant  in  accordance 
with  the  preceding  sections,  except  under  his  proper  name  or  paniea 
the  name  appearing  in  such  record,  nor  shall  his  unknown  defendant- 
heirs,  devisees,  legatees  and  assigns  be  included  as  defend- 
ants therein,  unless  fifteen  years  have  elapsed  since  the  re- 
cording of  such  title,  claim  or  lien.     When  any  one  against 
whom  proceedings  under  sections  twenty  to  twenty-seven  in- 
clusive of  this  chapter  might  otherwise  be  brought  is  known 
to  be  dead,  and  some  of  the  persons  who  might  claim  under 
him  and  their  places  of  residence  are  known,  such  of  them  as 
aix>  known  shall  be  named  as  defendants  and  brought  before 
tlii^  court  in  the  manner  provided  by  law,  and  all  others  who 
might  claim  under  such  deceased  person  may  be  included  as 
unknown  defendants. 

Sec.  23.     Any  corporation  or  partnership  association,  the  CorporwioiiB 
existence  of  which  has  terminated  from  any  cause  or  which  SDTCSt?oS''tia 
has  no  ofiBcer  or  agent  in  this  State  upon  whom  process  may  defendMits. 
be  served  at  the  time  when  any  suit  is  commenced  under  said 
sections  twenty  to  twenty-seven,  may  be  made  a  defendant 
in  such   suit  and  notified  under  the  name  by  which  it  was 
formerly  known  in  law,  and  in  and  by  the  order  of  publica- 
tion herein  provided  for,  to  appear  and  defend  such  suit,  and 
all  persons  who  were  or  are  stockholders  or  creditors  of  snch 
corporation  or  partnership  association  may  appear  and  de- -  i  ^ 
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feod  such  suit  in  confomiitj'  with  the  proviBions  of  law  as 
in  other  causes  io  chancery. 

Six:.  24.  Whenever  defendants  are  named  in  an;  Buit  or 
proceeding  as  the  unknown  heirs,  devisees,  legatees  and  as- 
signs of  any  person,  or  are  iQCluded  in  any  class  of  unoamed 
persons,  the  bill  of  complaint  or  petition  shall  be  sworn  to 
by  the  moving  party,  his  agent  or  attorney,  and  shall  state 
that  the  affiant  does  not  know  and  has  been  unable  after  dili- 
gent search  and  inquiry  to  ascertain  the  names  of  the  persons 
who  are  included  as  defendants  therein  without  being  named. 
Upon  the  filing  of  such  pleading  an  order  shall  be  entered  by 
the  circuit  judge  of  the  county  in  which  such  proceeding  is 
pending  or  hy  a  circuit  court  commissioner  of  such  county, 
for  the  appearance  of  every  defendant  in  such  suit  or  proceed- 
ing who  cannot,  by  reason  of  being  unnamed  or  otherwise, 
be  personally  served  with  process  wifhin  three  months  from 
its  date.  If  the  suit  is  concerning  lands  every  publication  of 
such  order  shall  be  followed  by  a  description  of  such  lands  as 
described  in  the  bill  of  complaint,  and  a  statement  that  the 
suit  involves  the  title  to  such  lands  or  is  brought  to  quiet 
the  title  thereto. 

Sbx;.  25.  .\11  subsequent  proceedings  including  publica- 
tion of  said  order  shall  be  taken  in  the  same  manner  and 
with  like  effect  as  though  all  defendants  were  named  therein 
by  their  proper  oames,  and  as  to  unnamed  defendants  and 
such  as  are  not  known  (o  be  living  shall  be  in  conformity  with 
the  statutes  relating  to  defendants  who  reside  in  another 
state:  Provided,  That  a  guardian  or  guardians  ad  litem  shall 
'■  be  appointed  in  accordance  with  the  rules  and  practice  of 
the  court  in  the  case  of  incompetent  persons,  to  represent  all 
unknown  or  unascertained  defendants,  and  all  known  defend- 
ants who  are  infants  or  incompetent:  Provided  further,  That 
the  court  before  which  said  cause  is  heard,  on  a  proper  show- 
ing by  affidavit  that  one  or  more  of  the  defendants  did  not 
have  actual  notice  of  said  suit  in  time  to  appear  and  defend 
the  same,  may  in  its  discretion,  at  any  time  not  later  than 
three  years  after  the  entry  of  the  final  decree,  reopen  said 
case  and  order  a  re-hearing  as  to  the  rights  of  such  defend- 
ant or  defendants  who  shall  serve  a  copy  of  such  affidavit  and 
order  and  notice  of  all  subsequent  proceedings  in  the  case  on 
the  plaintiff  or  his  attorney  and  on  all  defendants  who  ap- 
peared on  the  original  hearing,  or  their  attorneys. 

Sbc.  26.  Any  person  interested  in  his  own  right,  or  as  a 
stockholder  or  ci-editor  of  any  defunct  corporation  or  partner- 
ship association,  or  as  an  heir,  devisee,  legatee  or  assignee 
of  some  other  person,  or  otherwise,  in  the  subject  matter  of 
such  suit  or  proceeding,  and  who  desires  to  appear  in  such 
suit  or  proceeding,  may,  upon  filing  an  affidavit  in  the  office 
of  the  clerk  in  chancery  of  the  county  where  such  suit  or  pro- 
ceeding is  pending  showing  his  interest  in  such  suit  or  pro- 
ceeding, enter  an  order  of  course  therein  that  the  same  shall, 
as  far  as  he  is  coocemed,  proceed  against  him  in  bis  proper 
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name  ob  a  co-defendant  with  the  other  persons  defendant 
therein  as  herein  provided,  and  upon  service  of  a  copy  of  said 
aSQdavit  and  order  and  notice  of  the  filing  and  entry  thereof 
ujwn  the  plaintiff  or  his  attorney,  together  with  notice  of  entry 
of  the  usual  order  of  appearance,  said  cause  shall  from  that 
time  proceed  as  in  all  other  causes  in  chancery,  but  the  right 
and  iuterest  of  such  person  so  appearing  shall  be  opeu  to  ques- 
tion up«in  the  hearing  of  such  cause  or  proceeding  and  in  any 
other  manner  now  provided  by  law. 

Sbc.  27.    On  the  hearing  of  any  such  suit  or  proceeding,  if  Decree, 
the  allegations  of  the  bill  or  petition  are  proven  to  the  satis- 
faction of  the  court,  and  if  it  shall  appear  that  the  claims  or 
possible  rights  of  the  defendants  in  the  subject  matter  of  the 
suit  are  of  no  validity  and  ought  to  be  barred,  the  court  shall 
decree  accordingly;  or  if  there  are  valid  liens  existing,  or 
possible,  uncertain  or  doubtful  conditions  to  be  construed, 
it  shall  make  a  decree  determining  their  nature,  validity  or 
extent  which  shall  determine  the  rights  of  all  parties  plain- 
tiff or  defendant,  and  shall  be  effectual  to  exclude  all  parties 
to  such  suit  contrary  to  such  determination,  and  shall  have 
the  same  effect  as  a  release  by  the  holder  thereof  of  every  Effect. 
actual  or  possible  claim  which  such  decree  shall  find  to  be 
without  validity,  and  if  the  effect  of  such  decree  is  to  quiet 
the  title  to  lands,  or  if  it  in  any  way  concerns  the  title  to 
real  estate,  a  certified  copy  thereof  may  be  recorded  in  the 
oflBce  of  the  register  of  deeds  of  any  county  where  said  lands  K«»rd 
or  any  part  of  the  same  are  situated.    The  court  may  award  "*  ^^'^• 
costs  in  its  discretion.  cosw. 

Suits  by  and  Against  Infants  and  Persons  Under  Disability. 

Sbc.  28.    Whenever  an  infant,  or  a  person  who  is  insane  or  incompetent 
otherwise  mentally  incompetent,  shall  have  a  right  of  action,  Sl^me. 
he  shall  be  entitled   to  maintain  a  suit  thereon,  but  before 
(he  declaration  or  bill  of  complaint  is  filed  or  any  process 
issued  in  the  name  of  such  person  who  is  sole  plaintiff,  the 
circuit  judge  or  circuit  court   commissioner   of  the  same 
county  shall  appoint  a  competent  and  responsible  person  to 
appear  as  next   friend   for  such   plaintiff,  who  shall   be  re- fjeit  weiid. 
sponsible  for  the  costs  of  suit,  and  the  order  for  such  appoint- 
ment shall  be  forthwith  filed  in  the  office  of  the  clerk  of  the 
court  in  which  said  action  is  to  be  begun.    But  in  caae  such  ou&mi&n. 
plaintiff  has  a  guardian  of  his  estate,  it  shall  be  competent 
for  such  guardian  to  bring  such  action. 

Six:.  29.     If  the  plaintiff  shall  be  an  infant  over  the  age  of  how  next 
fourteen   years,   such   appointment  shall  be  made  upon   thej^^ited. 
petition  of  such  infant,  and  in  all  other  cases  such  appoint- 
ment shall  be  made  upon  the  petition  of  the  next  of  kin  of 
such  plaintiff,  or  other  relative  or  friend  whom  the  officer  to 
whom  such  petition  shall  be  presented  shall  deem  a  proper 
person  to  make  such  petition,  and  upon  the  written  consent 
of  the  person  proposed  to  be  the  next  friend  to  such  plaintiff, 
duly  acknowledged  before  any  officer  authorized  by  lawvtflOt.wlc 
10  ^^ 
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Proviso,  bond,  take  acknowledgment  of  deeds:  Provided,  That  before  such 
next  friend  shall  be  appointed  in  any  suit  to  recover  any  debt 
or  damages,  tie  shall,  if  required  by  the  ofScer  to  whom  appli- 
cation for  Buch  appointment  is  made,  execute  a  bond  to  such 
plaintiff,  in  the  penalty  at  least  double  the  amount  claimed  in 
said  suit,  with  such  sureties  as  shall  be  approved  by  such 
officer,  conditioned  that  such  next  friend  shall  duly  account  to 
such  plaintiff  for  all  moneys  that  may  be  recovered  in  such 
suit,  which  bond  shall  be  delivered  to  the  oBScer  making  the 
appointment,  and  shall  be  by  him  tiled  in  the  office  of  the  judge 
of  probate  of  the  county  where  the  infant  resides. 

8bc.  30.  After  the  service  of  process  or  declaration,  if  the 
suit  be  commenced  by  declaration,  against  a  defendant  who  is 
an  infant,  or  who  is  insane  or  otherwise  mentally  incompe- 
tent, said  suit  shall  be  defended  by  the  guardian  of  the  estate 
of  such  defendant,  if  there  be  one;  otherwise  such  suit  shall 
not  be  further  prosecuted  until  a  guardian  ad  litem  for  such 
person  shall  be  appointed  in  the  manner  following;  If  the 
defendant  be  an  infant  more  than  fourteen  years  of  age,  he 
may  nominate  such  guardian  ad  litem;  in  al)  other  cases  the 
nomination  may  be  made  by  the  next  of  kin  of  said  defend- 
ant, or  any  other  relative  or  friend,  whom  said  judge  or  com- 
missioner may  deem  a  proper  person  to  make  such  nomina- 
tion, and  if  said  judge  or  commissioner  approve  the  nomina- 
tion so  made,  upon  the  filing  of  the  written  consent  of  the 
person  proposed  as  guardian  ad  litem,  be  shall  make  snch 
appointment.  If  such  officer  shall  not  approve  of  such  nomi- 
nation, he  shall  appoint  some  other  suitable  person  as  such 
guardian  ad  litem.  The  person  so  appointed  shall  not  be 
liable  for  the  costs  of  such  suit,  unless  specifically  charged 
by  order  of  the  court  for  some  personal  misconduct  in  sucb 
cause.  If  no  such  nomination  is  made  within  twenty  days 
after  the  service  of  process  or  declaration,  if  the  suit  be 
commenced  by  declaration,  the  plaintiff  may  obtain  an 
order  from  the  court  in  which  the  proceedings  are  pending, 
appointing  some  suitable  person  to  act  as  guardian  ad  litem 
for  such  person. 

Sec.  31.  If,  during  the  pendency  of  any  action,  either  party 
shall  become  insane,  the  action  may  be  prosecuted  or  de- 
fended by  bis  guardian,  in  like  manner  as  if  it  had  been  com- 
menced after  the  appointment  of  the  guardian,  or  the  court 
may  appoint  a  next  friend  or  guardian  to  prosecute  or  defend 
the  suit  as  the  case  may  require. 

Survival  of  Actions. 

Sec.  32.  In  addition  to  the  actions  which  survive  by  the 
common  law  the  following  shall  also  survive,  that  is  to  say, 
actions  of  replevin,  actions  for  the  conversion  of  property, 
for  deceit,  for  assault  and  battery,  for  false  imprisonment, 
for  negligent  injuries  to  persons,  for  damages  done  to  real 
and  personal  estate,  and  actions  to  recover  real  estate,  or  any 
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intereBt  therein,  where  peraoas  have  been  induced  to  part  with 
the  same  through  fraudulent  representations  and  deceit. 

Sec.  33.    In  all  actions  at  law  or  in  equity,  where  the  cause  Ab»temeni 
of  action  does  not  survive,  if  one  or  more  of  the  plaintiffs  op  mo^^pJ^feB 
defendants  shall  die,  the  suit  shall  abate  only  as  to  the  person 
or  persons  so  dying,  and  the  surviving  parties  may  proceed 
without  reviving  the  suit. 

Sbc.  34.     Where  the  cause  of  action  at  law  or  in  equity  Eitecutor,  eic., 
survives,  if  a  sole  plaintiff  or  defendant  dies,  the  action  shall  »^"""*^- 
not  abate,  but  upon  a  proper  suggestion  of  the  death  of  such 
party  upon  the  record  the  executor  or  administrator  of  such 
deceased  plaintiff  or  defendant,  shall  be  admitted  to  prosecute 
or  defend  said  action. 

Sdc.  3S.    When  there  are  several  plaintiffs  or  defendants  in  incsssof 
nny  action,  the  cause  of  which  survives,  and  any  of  them  shall  ^hitina  or 
die   before   final   judgment   or   decree,    the   executor   or   ad-  <i«'™*'»n" 
minlstrator  of  such  deceased  plaintiff  or  defendant,  shall  be 
admitted  to  prosecute  or  defend,  together  with  the  surviving 
plaintiff,  or  defendant,  as  the  case  may  be. 

Sbc.  36.    If  all  the  plaintiffs  or  all  the  defendants  shall  die  DeatboikU 
before  final  judgment  or  decree,  such  action  shall  be  prose-  S^en^St"' 
cuted  or  defended  jointly  by  the  executors,  or  administra- 
tors of  such  deceased  plaintiffs  or  defendants. 

Sejc.  37.    If  the  executor  or  administrator  does  not  voluu- order  tor 
tarily  appear  on  or  before  the  first  day  of  the  next  term,  after  Se^wrJ'eic"' 
the  death  of  such  party,  the  opposite  party  to  said  suit,  or  any  . 
co-plaintiff'  or  co-defendant  of  said  deceased  party  may  have 
un  order  of  course  that  the  executor  or  administrator  appear 
<ind  take  upon  himself  the  prosecution  or  defense  of  the  suit 
ivithin  thirty  days  after  service  of  notice  of  such  order, 

Kbc.  38.    A  copy  of  such  order  shall  be  served  on  the  repre-  service 
Heiitative  or  other  person  or  persons  interested,  as  aforesaid, "'  ''"'^'- 
against  whom  the  revivor  is  ordered  if  residents  of  the  State ; 
liut  if  not  residents  of  this  Btate,  then  an  order  of  publica- 
tion of  notice  may  be  had  from  the  proper  court  or  officer,  to 
revive  in  the  same  manner,  aad  be  published  with  the  same 
effect,  as  is  now  provided  io  relation  to  absent,  coacealed  or 
Don-resideut  defendants  in  original  bills;  in  the  case  of  per- Time  allowed 
sonal  service  of  such  order,  the  jierson  so  served  shall  be  al-  it'c^'''*''" 
lowed  thirty  days  after  such  service,  to  appear,  answer,  or 
disclaim. 

Sec.  39,    If  they  shall  not,  in  the  case  of  personal  service,  ^ntry^ot 
within  that  time,  or  in  case  of  publication,  within  the  time^P'*"""'^- 
prescribed  by  the  order  of  publication,  appear  and  answer, 
or  disclaim,  the  court,  upon  due  proof  of  the  service  of  such 
order  or  publication  of  notice  of  the  same,  may  cause  their 
appearance  to  be  entered;  and  in  such  case  the  answer  of 
the  deceased  party  shall  be  deemed  the  answer  of  such  repre- 
sentative, or  other  person  or  persons  as  aforesaid ;  and  after  sub^uent 
such  order  of  appearance,  the  same  proceedings  may  be  had  p"**™""**- 
and  with  the  like  effect  as  to  absent  or  non-resident  representa- 
tives, and  other  person  or  persons  aforesaid,  so  brought  in  on 
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publicatioD  of  notice,  &b  is  now  provided  as  to  representatives 
of  a  deceased  part;  brought  in  on  personal  eervice  of  an  order 
of  revivor. 

Sbc.  40.  If  the  executor  or  administrator  stial)  not  ap- 
pear within  the  time  limited  by  such  order,  his  default  shall 
be  entered,  and  such  judgment  or  decree  shall  be  rendered 
against  him  in  his  representative  capacity,  as  may  be  proper 
in  the  case. 

Sec.  41.  In  cases  where  the  action  is  brought  to  recover 
upon  a  several,  or  joint  and  several  liability,  and  one  of  the 
parties  so  liable  dies,  the  action  may  proceed  at  the  option 
of  the  plaintiff  against  the  surviving  party,  or  parties,  with- 
out bringing  in  the  executor  or  administrator  of  the  deceased. 

BfK.  42.  In  all  real  and  mixed  actions,  if  the  plaintiff  shall 
die  before  final  judgment,  his  heir,  within  such  time  as  the 
court  shall  allow,  may  appear  and  prosecute  the  suit,  in  the 
same  manner  as  if  the  action  had  been  originally  commwiced 
by  him,  or  the  action  may  be  prosecuted  by  the  executor  or 
administrator  for  the  benefit  of  the  heir,  or  of  the  creditors 
of  the  deceased. 

Sec.  43,  If  there  are  several  plaintiffs  in  such  action,  and 
any  of  them  shall  die  before  final  judgment,  the  heir,  executor 
or  administrator  of  the  deceased  party  may  be  admitted  on 
motion,  to  prosecute  the  suit,  jointly  with  the  survivors,  in 
the  same  manner  as  if  be  had  joined  with  them  in  commencing 
the  suit. 

Sbc.  44,  If  the  interest  of  the  deceased  party  passes  to  the 
surviving  plaintiffs,  or  if  there  be  no  motion  for  the  admission 
of  another  person  as  heir,  executor  or  administrator,  within 
Ihe  time  allowed  by  the  court  for  that  purpose,  the  surviving 
plaintiffs  may  prosecute  the  suit. for  so  much  of  the  premises 
in  question  as  may  be  claimed  by  them. 

Sec.  45.  When  there  are  several  defendants  in  any  real  or 
mixed  action,  and  any  of  them  shall  die  before  final  judgment, 
the  action  may  be  prosecuted  against  the  surviving  defend- 
ants, for  so  much  of  the  premises  as  tbey  shall  bold  or  claim, 

Si'x:.  4C,  The  same  proceedings  as  are  prescribed  in  the 
preceding  sections,  in  relation  to  real  and  mixed  actions, 
shall  be  had  iu  all  petitions  and  actions  for  partition  of  lands, 
in  ease  of  the  death  of  any  of  the  parties,  except  as  is  provided 
in  the  two  following  sections. 

Sbc.  47.  If  upon  the  death  of  either  of  several  plain- 
tiffs in  a  suit  for  partition,  the  interest  of  the  deceased  party 
shall  pass  to  the  surviving  plaintiffs,  or  to  any  person  who 
shall  be  admitted  to  join  them  in  the  suit,  it  shall  be  prose- 
cuted accordingly,  in  the  manner  before  provided  respecting 
real  actions,  bnt  if  the  interest  of  the  deceased  party  shall 
pass  to  any  person  who  is  not  so  admitted  as  a  plaintiff,  such 
person  may,  by  order  of  the  court,  be  made  a  defendant,  and 
the  same  proceedings  may  be  had  against  him,  as  would  have 
been  necessary  to  make  him  an  original  defendant. 
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8ec.  48.  If  upon  the  death  of  either  of  several  defendants,  owih  of  one 
the  interest  of  the  deceaHed  party  shall  pass  to  the  surviving  drf^dwits, 
defendantB,  the  suit  may  proceed  against  them  without  any 
new  procesB,  but  if  the  interest  of  the  deceased  party  shall 
pasQ  to  any  other  person,  snch  person  may  be  made  a  defend- 
ant, by  order  of  the  court,  in  the  manner  prescribed  in  the 
preceding  section. 

Sec.  49.  In  all  cases  where  the  opposite  party,  or  a  co-  /^twiniment 
plaintiff  or  co-defendant  of  the  deceased  party  is  entitled  to  Mraior. ' 
have  the  executor  or  administrator  of  the  deceased  party 
brought  into  the  action  as  a  party  thereto,  if  an  executor  or 
administrator  is  not  otherwise  appointed,  snch  party  may 
petition  for  the  appointment  of  an  administrator  in  like  man- 
ner as  creditors  are  entitled  to  do, 

Sdc.  RO.    When  the  plaintiff  in  any  canae  at  law  or  in  equity  Death  at 
shall  die,  and  the  cause  of  action  as  stated  in  the  pleadings  ^umpoi" 
shall  not  survive,  his  representatives  may,  by  filing  an  affl-*""''"^- 
davit  showing  snch  death,  and  showing  that  the  pleadings  on 
file  do  not  correctly  set  forth  plaintiff's  real  cause  of  action, 
on  motion  in  open  court,  accompanied  by  an  amended  declara- 
tion or  bill  of  complaint.  Bhowing  a  cause  of  action  which  did 
survive,  be  made  plaintiffs  in  the  suit,  and  the  same  shall 
stand  revived  as  in  other  cases. 

Sec.  51.    If  a  defendant  shall  die,  and  the  cause  of  action  [>«i)<  ot 
as  stated  in  the  pleadings  shall  not  survive,  and  the  plain-  i[f^u»e"not 
tiff  shall  neglect  or  refuse  to  procure  an  order  for  the  revival  rarriving. 
of  the  suit,  upon  a  like  showing  as  required  in  the  preceding 
section,  the  court  may  order  the  suit  to  stand  revived,  upon 
motion  of  a  surviving  defendant,  against  the  representatives 
of  the  deceased  defendant. 

Sec.  52.    In  all  actions  of  replevin,  or  in  attachment,  when  De«thof  toIo 
the  sole  plaintiff  shall  die  during  the  pendency  of  the  suit,  it  npi^in  o" 
shall  he  sufiBcient  for  the  defendant  or  defendants,  as  the  case  »»•':'">'«">*- 
may  be.  to  notify  the  surety  or  sureties  in  the  replevin  or 
attachment  bond,  to  appear  and  prosecute  the  suit,  and  if  he 
or  they  shall  fail  so  to  do  within  such  time  as  the  court  shall 
direct,  then  his  or  their  appearance  may  l>e  entered  by  the 
defendant  or  defendants,  and  thereupon  the  cause  shall  pro- 
ceed to  judgment  and  execution,  in  like  manner,  and  with  like 
effect,  as  though  the  same  had  l>een  originally  commenced  in 
the  name  of  such  surety  or  sureties. 


CHAPTER  XIII. 
tVtmmeucemcnt  of  Ruits  and  Service  of  Process, 

Section  1.    It  shall  not  be  necessary  to  file  any  warrant  of  warrant  ot 
attorney  to  authorize  any  attorney  to  appear  in  any  court,  for  S^SSr?" 
either  party  to  an  action  brought   therein,  except   in  cases  ^|J^§!^_ 
where  it  shall  Ik-  especially  required  by  law;  nor  shall  any  required, 
entry  of  any  warrant  of  attorney  in  any  record  or  other  pro- 
ceeding be  necessary;  but  the  plaintiff  in  his  declaration,  an4. 
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the  defendant  in  his  plea,  shall  state  the  name  of  the  attor- 
ney or  attorneys  by  whom  they  respectively  appear, 
siyieot  Sbc.  2.    The  style  of  all  process  from  coarts  of  record  at 

procera,  ]^^  q^j^^  jq  chancery  ia  this  State  shall  be  "In  the  name  of  the 

TMie.  people  of  the  State  of  Michigan,"  and  such  process  shall  be 

tested  in  the  name  of  the  chief  justice,  or  presiding  justice  or 
judge,  or  one  of  the  judges  of  the  court  from  which  the  same 
Sealed.  Shall  issue,  be  sealed  with  the  seal  of  the  court,  and  signed  by 

the  clerk   thereof,  and,   before  the   delivery   thereof   to  any 
Indorse.!.        officer  to  be  executed,  shall  be  subscribed  op  indorsed  with 
the  name  of  the  attorney  for  the  plaintiff  and  the  officer  by 
Proviso,  whom  the  same  shall  be  issued:  Provided,  that  in  case  of  va- 

Jffi^ojf '"       cancy  in  the  oflBce  of  chief  justice,  or  presiding  justice,  or 
Judge.  judge  of  the  court  from  which  such  process  issues,  (he  same 

may  be  tested  in  the  name  of  the  chief  justice,  or  one  of  the 
associate  justices    of  the  supreme  conrt   of  the   State  of 
Michigan. 
otipinai  wriw.      Skc,  3.     All  Original  writs  in  personal  actions  shall  be  a 
summons  or  a  capias  ad  respondendum  according  to  such  form 
Issue  Bud         as  shall  be  fixed  by  the  general  rule  of  court.    Said  writs  may 
'^  "'"  be  issued  in  vacation  or  term  time  and  shall  be  made  return- 

able according  to  the  general  rule  of  court. 

Action — How  Commenced. 

How  actions         Sec.  4.    All  actions  at  law  in  any  court  of  record,  except 
commen  mandamus,  quo  warranto,  and  certiorari,  may  be  commenced 

either, 

1.  By  original  writ;  or 

2.  By  filing  in  the  office  of  one  of  the  clerks  of  the  court, 
a  declaration  upon  which  is  indorsed  a  notice  in  substantially 
the  following  form : 

To defendant ; 

Vou  are  hereby  notified  that  a  suit  has  been  commenced 

against  you  as  defendant  by  ,88 

plnintiff.  and  that  the  within  is  a  tme  copy  of  plaintiff's 
declaration  in  said  cause,  and  that  if  you  desire  to  defend  the 
same,  you  are  required  to  plead  thereto  within  fifteen  days 
after  service  upon  you  of  a  copy  of  said  declaration. 

Dated 

Attorney  for  plaintiff. 
And  either  of  said  methods  may  be  used  in  any  case,  not- 
withstanding the  provisions  of  any  general,  local  or  special 
act,  or  city  or  village  charter  to  the  contrary.  If  such  action 
shall  be  commenced  by  original  writ,  plaintiff  shall  file  his 
declaration  in  the  office  of  the  clerk  within  fifteen  days  after 
issuance  of  such  writ. 
How  ch»noer7  Sec.  5.  SuJts  in  chancery  shall  be  commenced  by  filing  bills 
merfced"'"  of  complainl  in  accordance  with  the  rules  of  court,  and  upon 
the  filing  of  such  bill  the  plaintiff  shall  be  entitled  to  a 
chancery  summons  and  other  process  when  ordered  by  compe- 
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lent  authority,  Tlie  designation  "chancery  snbpoena"  bo  far  DMicnitioa 
as  it  applies  to  process  for  appearance  other  than  as  wit-  ^S^S'- 
uenses,  is  hereby  abolished.  BboiiSBd. 

Sdc.  6.     In  all  chancery  cases,  and  in  suits  at  law  when  serriM or  biu 
commenced  by  original  writ,  plaintitT  may  canse  to  be  served  with*SoS«B'° 
with  the  process,  a  true  copy  of  the  bill  of  complaint  or  declar- 
ation in  said  cause  and  the  defendant  therein  shall  be  required 
to  plead  or  answer  within   fifteen  days  after  such  service. 
If  the  plaintiff  shall  not  serve  a  copy  of  his  bill  of  complaint 
or  declaration  with  the  process,  the  defendant  shall  appear  Ai>p«»rance. 
within  flftecD  days  after  service  of  process,  after  which,  copy 
of  the  bill  of  complaint  or  declaration  shall  be  served  upon 
defendant,   or  his   attorney,   within   fifteen   days:   Prowtfeti,  PtovIbo, 
That  where  service  of  process  against  corporations  is  made  l^mranM 
upon  the  Oommissioner  of  Insurance  or  Secretary  of  State,  M^miwioner, 
the  defendant  shall  not  be  required  to  plead  or  answer  thereto 
until  thirty  days  after  the  mailing  of  the  copy  of  such  process 
to  such  defendant  by  said  Commissioner  of  Insurance  or  Secre- 
tary of  State. 

Rec.  7.    Actions  of  ejectment,  and  replevin,  actions  begun  AcHona  of 
by  attachment,  and  all  special  actions  and  proceedings,  shall  reiSevin"'' 
he  commenced,  and  process  therein  be  served,  and  pleadings  ^^^^tl' 
and  other  proceedings  had  as  hereinafter  provided  in  the  chap-  proceedings, 
ters  relating  to  such  actions  and  proceedings.    Except  as  pro- 
vided in  such  chapters,  the  general  provisions  in  this  act  con- 
tained shall,  so  far  as  applicable,  apply  to  such  actions  and 
proceedings. 

Of  Security   for  Costs. 

Sec.  8.    On  motion  of  the  defendant,  all  plaintiffs  who  are  security  for 
non-residents  of  the  State  of  Michigan,  shall  be,  and  all  other  5^ ^^^^ 
plaintiffs,  when  it  shall  appear  reasonable  and  proper  to  the 
court,  may  be  required  to  furnish  sufficient  surety  or  sure- 
ties, to  be  approved  by  the  clerk  of  the  court,  and  who  shall 
justify  in  double  the  amount  of  security  ordered,  for  all  such 
costs  as  may  be  awarded  to  the  defendant,  and  such  sureties 
shall  be  liable  for  all  costs  awarded  either  in  the  court  of  suretiM  Uabie. 
original  jurisdiction,  or  in  any  appellate  court:  Provided,  All  Proviso, 
such  motions  shall  be  made  within  fifteen  days  after  service  u,  ^  made." 
of  the  declaration  or  bill  of  complaint,  unless  such  motion  is 
based  on  a  change  in  plaintiff's  financial  condition  since  the 
commencement  of  suit :  Provided  further,  That  in  case  any  Further 
plaintiff  except  a  non-resident  of  the  State,  shall  show  the  S,h'e''n'^ot  to 
court  that  he  is  unable  to  comply  with  such  order,  if  the  court  Bi>e  security. 
shall  be  satisfied  that  the  declaration  in  said  cause  states  a 
meritorious  cause  of  action,  and  that  the  suit  is  prosecuted  in 
good  faith,  the  plaintiff  shall  be  allowed  to  proceed  in  such 
action  without  giving  security  for  costs. 

Sdc.  9,    A  copy  of  the  bond  or  other  undertaking,  by  which  service  ot 
snch  security  is  given,  shall  be  forthwith  served  upon  the '*^' *"*"''■ 
defendant  or  his  attorney.    , 


:,  Google 


PUBLIC  ACTS,  1915— No.  314. 


Newsecufity,        Rec.  10.    If  nnv  plaintiff,  or  aay  surety  for  costs,  shall  re- 

bs  requirai.      move  oiit  (if  the  State,  or  if  any  such  surety  be  deemed  by  the 

court  insufficient,  such  court  may  require  the  plaintiff  to  give 

new  or  additional  security  to  the  satisfaction  of  the  court; 

and  every  ]>erson  becoming  such  additional  surety,  shall  be 

Li&biiiiy  liable  for  all  costs  from  the  commencement  of  suit,  in  like 

of  surety.         manner  as  if  he  had  been  the  original  surety. 

Of  Capias  ad  Respondendum. 

Commence-  Sec.  11.     Personal  actions  arising  upon  contracts,  express 

SpiaB.'*  '*^  implied,  may  be  commenced  by  capias  ad  respondendum, 
only  to  recover  damages  for  any  breach  of  promise  to  marry 
where  fraud  is  alleged,  or  for  moneys  collected  by  any  public 
officer,  or  for  any  misconduct,  or  neglect  in  office,  or  in  any 
professional  employment,  or  in  case  of  fraud  or  breach  of 
trust,  when  the  plaintiff  shall  file  a  declaration  supported  by 
the  affidavit  of  himself,  or  any  other  person  having  knowledge 
of  the  facts,  stating  that  the  plaintiff  has  a  claim  for  damages 
against  the  defendant  for  the  cause  of  action  stated  in  such 
declaration  and  upon  which  he  believes  that  the  plaintiff  is 
entitled  to  recover  a  certain  sum,  being  more  than  one  hun- 
dred dollars. 

ciainiB  Sbc.  12.    Personal  actions  may  be  commenced  by  capias  ad 

respondendum  in  cases  of  claims  for  damages,  other  than  those 
arising  upon  contract,  express  or  implied,  in  like  manner  as 
stated  in  the  preceding  section,  where  an  order  for  bail  shall 
be  endorsed  on  the  writ,  by  a  judge  of  the  court  from  which 
the  writ  issues,  or  a  circuit  court  commissioner,  directing  the 
amount  in  which  bail  is  to  be  taken.  The  court  may  increase 
or  diminish  the  amount  of  bail  upon  proper  showing. 

Order  tor  Ssx:.  13.    Such  order  shall  be  made  only  upon  the  presenta- 

"'"  tion  of  a  declaration  supported  by  the  affidavit  of  the  plain- 

tiff, or  some  other  person  having  knowledge  of  the  facts,  and 
which  declaration  with  the  supporting  affidavits,  shall  be  filed, 
and  copies  thereof  served  with  the  writ. 

Row  served.  Sec.  14.  Writs  of  capias  ad  respondendum  shall  be  served 
by  the  sheriff,  or  other  officer,  by  arresting  the  defendant,  and 
keeping  him  in  his  custody  until  discharged  according  to  law, 
and  serving  a  copy  of  the  writ  and  the  declaration  and  sup- 
porting afHdavits  upon  which  said  writ  is  founded,  upon  the 
defendant. 

Dischsrgo  Sec.   15.     Every  defendant  arrested  upon  a  capias  ad  re- 

from  wreat.  spondendum  shall  be  entitled  to  be  discharged  from  such  ar- 
rest upon  executing  to  the  officer  making  the  same,  with  the 
addition  of  his  name  of  offl<'e,  a  bond,  in  a  penalty  equal  to  the 
amount  specified  in  the  order  for  bail,  or  m  double  the  amount 
specified  in  the  affidavit  attached  to  the  writ,  as  the  case  may 
he,  with  two  .sufficient  sureties,  conditioned  that  such  defend- 
ant will  appear  in  the  action  commenced  by  such  writ,  by  put- 
ting in  sperial  bail  within  fifteen  days  after  service  of  said 
writ  upon  him,  and  by  perfecting  such  bail,  if  required,  ac- 
cording to  the  rules  and  practice  of  the  court. 
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Sec,  16.    The  officer  taking  such  bail,  shall  give  to  the  sure-  Bau  piece, 
ties  a  bail  piece  in  substance  as  follows: 

county,  88.    On  this day  of 

one  thousand  nine  hundred  and A.  B.  is  bailed  by 

</.  I>.  and  E.  V.  uf  the  county  of upon  a  capiaB 

itd  ret) poll denduni,  rvturnuble  in  the  court,  on  the 

day  of at  the  suit  of in  a 

plea  of (as  the  case  may  be) ; 

which  bail-piece  shall  be  signed  by  such  officer. 

Sbc.  17.    When  the  name  of  any  defendant  shall  not  be  Fictitious 
known  to  the  plaintiff  the  writ  may  be  issued  against  him  by  ''*™^' 
a  flctitiouB  name,  and  if  duly  served,  it  shall  not  be  abated  for 
that  cause,  but  may  be  amended  on  such  terms  as  the  court 
shall  think  reasonable. 

Bbc.  18.    If  a  defendant  arrested  on  process  on  which  he  is  Return  that 
required  to  be  held  to  bail,  shall  be  committed  to  prison  for^^^S^^" 
the  want  of  such  bail,  the  sheriff  or  other  officer  making  the 
arrest  shall  specially  return  upon  such  process,  the  fact  that 
the  defendant  is  imprisoned  for  want  of  bail. 

Sbc.  19.     If  the  defendant  in  any  action  commenced  by  service  on 
capias  ad  respondendum,  shall  he  in  custody,  such  writ  may  ^tUd?"' '" 
be  served  upon  him  in  like  manner,  and  with  the  same  effect, 
as  if  he  were  at  large. 

Sbc.  20.     In  this  act  wherever  the  term  "process"  is  used,  "PiweM" 
it  shall  be  deemed  to  include  declarations,  in  suits  commenced  deciiniiaiu. 
by  declaration,  wherever  the  same  would  be  applicable. 

Sec.  21.    Writs  of  summons  at  law  and  in  chancery,  shall  ^^^"{^L 
be  served  by  showing  the  original  writ  to  the  defendant,  and 
delivering  to  htm  a  copy  thereof;  and  on  the  return  of  the 
writ  personally  served,  the  defendant  shall  be  considered  in 
court,  and  may  be  proceeded  against  accordingly. 

Who  May  Serve  Process. 

Sec.  22.    All  civil  process  at  law,  or  in  equity,  issued  from  By  whom  m»y 
any  court  of  record,  except  process  requiring  the  arrest  of     ='^''*'- 
any  person,  or  the  seizure  of  property,  may  be  sened  by  any 
lierson  of  suitable  age  and  discretion,  and  proof  of  service 
shall  be  made  by  the  affidavit  of  the  person  making  such  ser-  n^iiirn. 
vice,  except  when  such  service  is  made  by  an  officer  of  the 
court  authorized  to  serve  process,  when  his  certificate  of  ser- 
vice shall  be  sufficient  proof  thereof. 

Sec.  23.    The  judge  of  any  circuit  court  of  this  State  may  Appoinimeni 
in  any  suit  or  proceeding  at  law  or  in  chancery  commenced  "or'^'rl'ke. 
or  pending  therein,  on  the  application  of  any  party  tliereto 
by  iietition  signed  by  such  party  or  by  his  attorney  or  agent, 
duly  verified,  showing  the  facts,  appoint  some  disinterested 
person  to  serve  any  process  or  other  papers,  original  or  flnal, 
or  to  do  any  act  therein  which  the  sheriff  by  law  might  do  in 
said  cause,   in  cases  where  the  sheriff  and  coroners  of  the 
county  are  parties,  or  interested  or  incapacitated  to  act;  such 
appointment  shall  be  made  in  writing  under  the  hand  of  fi^ioiiQlp 
judge,  and  filed  in  the  cause;  and  the  person  so  appointed         o 
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shall  have  the  same  power  conferred  upon  him,  and  proceed 
in   th«  same  manner  prescribed  for  Ihe  sheriff  in   the   per 
^^**  forniance  of  like  duties;  the  fees  payable  to  such  person  shall 

be  the  same  as  those  payable  to  sheriffs  by  virtue  of  the  pro- 
visions of  law  in  that  behalf  for  like  services.    Such  judge 
may,  in  his  discretion,  require  the  person  so  appointed,  be- 
Botid.  fore  acting  under  said  appointment,  to  give  a  bond  to  the 

people  of  this  State  ia  such  penal  sum,  and  with  such  surety 
or  sureties  as  such  judge  may  approve,  conditioned  for  the 
faithful  performance  and  execution  by  such  person  of  his 
duties  in  such  case,  without  fraud,  deceit  or  oppression,  and 
for  the  payment  of  al)  moneys  that  may  come  into  his  bands 
by  virtue  of  such  appointment. 
Deemed  to  Sec.  24.    The  person  so  designated  and  receiving  such  pro- 

be  coroner.      ^.ggg  ^j.  Qti,gp  papers,  Original  or  fioal,  shall,  in  respect  to  the 
same,  be  deemed  a  coroner  of  the  county,  and  shall  be  liable 
in  all  respects  to  all  the  provisions  of  law  respecting  sheriffs, 
so  far  as  the  same  may  be  applicable. 
Firat  day  Sec.  25.     Except  as  otherwise  provided  by  law,  no  person 

of  week.  eiiaW  serve  or  execute  any  civil  process,  from  midnight  pre- 

ceding, to  midnight  following  the  first  day  of  the  week,  nor 
Service  on  Shall  any  process  be  served  on  any  elector  entitled  to  vote 
elector,  ^j  ^^y  election  during  the  day  on  which  said  election  is  held. 

Service  on  Sbc.  26.    Upon  Sufficient  cause  being  shown  by  aflSdavit,  to 

Sunday,  eic,  ^^^^  satisfaction  of  a  judge  of  any  circuit,  such  judge  may 
make  any  restraining  order,  or  authorize  the  issuance  of  any 
writ  on  Sunday,  or  any  legal  holiday,  or  election  day,  and 
may  authorize  the  service  or  execution  thereof  on  any  such 
day. 

Where  Process  May  be  Served. 

Service  SEC.  27.    All  civil  process  issued  from  any  court  of  record 

vi^iiMsM.  may  be  served  anywhere  within  the  State  where  the  party 
upon  whom  service  is  to  be  made  may  be  found,  in  the  follow- 
ing cases: 

1.  When  the  process  is  issued  out  of  a  court  in  chancery; 

2.  When  Ihe  process  is  issued  out  of  a  court  at  law,  when 
the  suit  is  brought  in  the  county  where  the  defendant,  or  one 
of  the  defendants  if  there  be  more  than  one,  resides ; 

3.  In  ejectment  cases  and  in  all  other  cases  where  suit  is 
required  by  law  to  be  brought  in  the  county  where  the  sub- 
ject matter  of  the  suit  is  located  or  where  the  fact  happened 
out  of  which  the  cause  of  action  arose; 

4.  In  any  suit  brought  upon  any  bond  required  by  law  to 
be  filed  in  any  probate  court. 

Service  When  a  personal  transitory  action  at  law  is  commenced  in 

in  county.  ^^^^  county  where  the  plaintiff  resides,  against  a  defendant  or 
defendants  residing  without  the  county,  service  of  process 
must  be  had  in  the  county  where  the  suit  is  commenced.  If 
such  service  is  had  upon  one  defendant  within  such  county, 
the  remainder  of  the  defendants  may  be  served  anywhere  in 


PUBLIC  ACTS,  1915— No.  314.  83 

the  State:  Provided,  That  nothing  in  this  section  contained  piovIm, 

shall  be  construed  to  abrogate  or  repeal  any  provisions  of  JJJIrepeSod. 

section  seventeen  of  act  number  eighty-two  of  tbe  Public'Acts 

of   eighteen  hundred   seventy-three,   the  same  being  section 

aeven  thousand  two  hundred  eighty-two  of  the  Compiled  Laws 

of  eighteen  hundred  ninely-seven,  relating  to  suits  by  receivers 

of  mutual  fire  insurance  companies  for  assessments  levied  by 

them. 

Sec.  28.    Civil  process  issued  from  any  of  the  courts  of  this  service  upgn 
State,  when  the  same  may  be  served  by  law  anywhere  in  the  ^"^^     **" 
State,  may  be  served  upon  any  of  the  waters  of  the  great 
lakes  tying  within  the  State.    Any  civil  process  which  is  re- 
quired hy  law  to  be  served  within  the  boundaries  of  any  county 
within  this  State,  may  also  be  served  upon  any  of  the  waters 
of  such  lakes,  lying  adjoining  the  county  from  which  such 
process  issued,  and   within  the  territory  included  by  an  ex- 
tension of  the  boundary  lines  of  such  county,  to  the  boundary 
line  of  the  State:  Provided,  That  in  any  county  where  the  proviso, 
boundary   lines  thereof   by   reason    of  irregularity,   are   not 
capable  of  extension,  any  such  process  may  be  served  on  such 
waters  at  any  point  within  ten  miles  of  the  shore  line  of  said 
county. 

How  Service  of  Process  May  be  Made. 

Sdc.  29.  Process  issued  from  any  court  of  record  against  a  service  jpon 
corporation,  partnership  association  or  unincorporated  volun- ^?"™  ""' 
tary  association,  may  be  served  upon  any  ofiBcer,  director, 
trustee  or  agent  thereof,  or  by  leaving  same  during  regular 
office  hours  at  the  oflBce  of  such  corporation,  partnership  asso 
ciatioD  or  nnin  corpora  ted  voluntary  association,  with  any  per- 
son in  charge  thereof.  Except  as  otherwise  provided  in  this 
act,  all  general  or  special  laws  relating  to  the  service  of  pro- 
cess upon  corporations  are  hereby  repealed. 

Sec,  30,    Whenever  it  shall  become  necessary  to  serve  any  service  upon 
process,  notice  or  writing  upon  any  company  or  corporation,  "'^any. 
owning  or  operating  any  steam,  electric  or  street  railway,  in 
the  State  of  Michigan,  it  shall  be  sufficient  to  serve  the  same 
upon  any  station  agent,  or  ticket  agent  at  any  station  or  depot 
along  the  line,  or  at  the  end  of  the  road  of  such  company,  or 
upon  any  conductor  in  charge  of  any  train  or  car  of  such 
company  along  the  line  of,  or  at  the  end  of  the  road  of  such 
company,  and  such  service  shall  be  deemed  as  good  and  effec- 
tual as  if  made  on  the  officers,  directors  or  other  agents  of 
such  company :  Provided,  That  the  modes  of  service  herein  pro-  Proviso, 
vided  for,  shall  be  in  addition  to  those  provided  for  in  the  m^M"'" 
preceding  section :  Provided  further.  That  service  shall  not  Furiber 
be  made  upon  conductors  of  street  cars  in  cities  where  tbe  ^hen  liot 
home  office  of  the  corporation  is  located.  ductora"" 

8h)C.  31.  In  all  cases  where  suit  is  brought  against  a  foreign  service  upon 
corporation,  process  may  be  served  upon  any  officer  or  agent  p'J)™'iio™'^' 
of  such  corporation  within  this  State,  and  any  person  repre-  •^,^ 

senting  such  corporation  in  any  capacity,  shall  be  deemed  an  --^ 
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Service  upo 

Inmranre 

companleB, 


agent  within  the  meaDiog  of  this  section.  If  such  corporation 
has  a  l^ally  designated  agent  or  attomej  io  this  State,  ap- 
pointed iu  pursuance  of  statute  for  that  purpose,  service  of 
process  may  also  he  made  upon  such  agent  or  atturne.v.  The 
provisions  of  this  section  shall  nut  apply  to  the  cases  enumer- 
ated ill  section  thirty-three  of  this  chapter. 

Bbc.  32.  In  all  cases  of  foreign  corporations,  which  have 
paid  a  franchise  fee  to  the  Secretary  of  State,  and  been  ad- 
mitted by  him  to  do  business  in  this  Btate*  in  addition  to  the 
other  methods  of  service  of  process  herein  provided,  service 
of  process  may  also  be  made  upon  the  Secretary  of  State. 
There  shall  be  paid  to  the  Secretary  of  State  at  the  time  of 
such  service  a  fee  of  three  dollars,  which  sura  may  be  taxed 
as  costs  to  the  plaintiff,  in  case  he  prevails  in  the  proceedings. 

Sec.  33.  In  all  cases  of  domestic  or  foreign  insurance  com- 
panies, fraternal,  co-operative  and  mutual  beneficiary  socie- 
ties, orders  or  associations,  and  in  all  other  cases  where  It  is 
required  by  law  that  any  company,  society,  order  or  associa- 
tion, shall  appoint  in  writing  the  Commissioner  of  Insurance, 
the  Secretary  of  State,  or  any  other  officer  of  this  State,  as 
their  agent  or  attorney,  upon  whom  ali  legal  process  in  any 
action  or  proceeding  may  be  served,  if  such  appointment  shall 
have  been  made,  service  of  process  shall  be  made  upon  such 
ofiicer.  In  cases  against  fire  and  marine  insurance  companies 
service  of  process  may  be  made  in  the  manner  herein  provided 
or  in  any  other  manner  permitted  by  law. 

Sec.  34.  In  all  cases  where  process  is  served  upon  the 
Commissioner  of  Insurance,  Secretary  of  State,  or  any  other 
State  officer  as  such  agent,  such  service  shall  be  made  in 
duplicate  upon  such  officer,  or  his  deputy,  or  in  their  ab- 
sence, upon  the  person  in  charge  of  his  office;  and  one  of  the 
duplicate  copies  so  served  shall  forthwith  be  forwarded  by 
registered  mail,  postage  prepaid,  and  directed  to  the  secretary 
or  corresponding  officer  of  the  defendant. 

Sec.  35.  In  suits  or  proceedings  against  municipal  and  pub- 
lic corporations,  and  certain  unincorporated  boards,  service 
of  process  may  be  made  as  follows: 

1,  Against  counties,  u[Kin  the  chairman  of  the  board  of 
supervisors  or  the  county  clerk; 

2.  Against  the  superintendents  of  the  poor  of  counties, 
upon  any  of  the  said  superintendents; 

'S.  Against  cities,  upon  the  mayor,  city  clerk  or  city  at- 
lorney; 

4.  Against  villages,  on  the  president  or  clerk  of  the  village, 
or  in  their  absence  upon.any  of  the  trustees  thereof; 

5.  Against  townships,  upon  the  supervisor  or  township 
clerk ; 

C.  Against  school  districts,  upon  the  president  of  the  board 
of  education,  director,  moderator  or  treasurer  of  such  dis- 
trict; 

7.  Against  any  corjiorate  body  or  unincorporated  board, 
now  or  hereafter  having  charge  or  control  of  any  State  in- 


PUBLIC  ACTS,  IflIB— No.  314.  85 

BtitutioD,  where  the  right  to  bring  such  suit  or  proceeding  is 
conferred  by  law,  upon  the  president,  secretary  or  any  mem- 
ber of  the  governing  body  thereof; 

8.  Notices,  writs,  op  other  process  in  judicial  proceedings 
may  be  served  upon  any  common  council,  board,  commission, 
or  other  public  body  organized  or  existing  under  any  law  of 
this  State,  when  by  statute  no  other  method  of  service  is 
specially  provided,  by  delivering  the  same  or  a  certified  or 
verified  copy  thereof  to  the  president  or  chairman  of  such 
council,  board,  commission  or  body,  or  to  the  clerk  or  secre- 
tary thereof,  and  it  shall  be  the  duty  of  the  officer  upon  whom 
such  service  shall  he  made,  at  its  next  meeting,  to  inform  such 
common  council,  board,  roramission,  or  other  public  body  of 
such  service,  and  it  shall  not  be  necessary  to  serve  notices, 
writs,  or  other  process  upon  the  individual  members  of  such 
common  council,  board,  commission,  or  other  public  body, 
and  such  council,  board,  commission,  or  other  public  body 
may  appear  and  answer  or  plead  in  such  proceedings  in  such 
manner  as  it  may  direct. 

Sec.  36,    When  it  may  be  necessary  to  institute  suits  against  service  upon 
any  corporation,  whi(^  may  have  ceased  to  do  business,  or  toSSid"ng"" 
keep  np   its  organization  by   the  appointment  of  officers  or  •'"■'''*"' ***■ 
otherwise,  or  the  term  of  whose  existence  may  have  expired 
by  limitation,  it  shall  be  competent  to  serve  any  writ,  declara- 
tion or  other  process  in  such  suit,  on  either  of  the  persons 
who    may  have  been  the  last   presiding  officer,  president, 
cashier,  secretary  or  treasurer  thereof;  and  such  service  shall 
be  as  effectual  to  all  intents  and  purposes  as  if  made  on  such 
corporation. 

Sb>c.  37.    Any  citation,  order  or  process  required  by  law  to  f*"'^"^" 
he  sened  on  an  inmate  of  the  hospitals  or  homes  for  the  in-  hoBpiiaisfoi 
sane  or  feeble  minded,  or  epileptic,  or  any  other  State  hospital  '"**"^'  '^■ 
or  asylum,  shall  he  served  only  by  the  medical  superintendent 
in  charge  thereof  or  by  some  one  designated  by  him.    Return  Reium. 
thereof  to  the  court  from  which  the  same  issued  shall  be  made 
by  the  person  making  such  service,  and  such  service  and  re- 
turn shall  have  the  same  force  and  effect  as  if  it  had  been 
made  by  the  sheriff  of  the  county. 

Sbc,  38.    When  any  process  or  order,  issued  by  any  court  of  Return  of 
record,  or  any  declaration  or  other  paper,  shall  be  delivered  ^"**"' ***" 
to  any  sheriff,  under-sheriff  or  deputy  to  serve,  it  shall  be  the 
duty   of  snch  officer  to  serve  the  same  with  all  convenient 
speed,  and  to  return  the  same  with  his  certificate  endorsed 
thereon,  of  the  time  nnd  manner  of  such  service,  either  to  the 
office  of  the  clerk  of  the  court  in  which  such  suit  or  proceed- 
ing may  be  pending,  or  to  the  attorney  whose  name  shall  be 
endorsed  on  such  process,  order,  declaration  or  paper;  and  in  service  upon 
any  action  where  an  under-sheriff  or  deputy  sheriff  is  a  party,  daputv"^ 
any  process  may  he  sened  on  such  under-sheriff  or  deputy  BheriB. 
sheriff,  by  the  sheriff  in   person,  or  by  any  under-sheriff  or 
deputy  sheriff  who  is  not  a  party  to  such  action.    When  the  servira  upon 
sheriff  shall  be  a  party  or  interested  in  any  suit,  any  coroner  ■''"'"■ 
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Irom  arrest. 


Exemption 
In  cItII  niit 


within  his  couDty,  may  serve  and  execute  any  process,  order 
or  decree,  or  aay  other  paper  in  said  caase,  and  shall  have 
the  same  powers,  and  be  subject  to  the  same  liabilities  as 
sheriffs  in  similar  cases. 

Sbc.  39.  Sheriffs,  undersheriffs  and  deputy -sheriffs,  may 
execute  all  such  original  or  final  process  as  shall  be  in  their 
hands  at  the  expiration  of  the  term  for  which  such  sheriffs 
were  elected,  the  execution  of  which  shall  have  been  begun  by 
him.  and  shall  made  [make]  due  returns  thereof  in  their  own 
name;  and  in  case  of  a  vacancy  in  the  ofQce  of  sheriff,  every 
deputy  in  office  under  him,  may  execute  any  writ  or  process  in 
his  hands,  or  in  the  hands  of  such  sheriff,  at  the  time  sucfa  va- 
cancy happened,  and  shall  have  the  same  authority,  and  be 
under  the  same  obligation  to  serve  and  execute  and  return  the 
same.  s\f>  if  such  sheriff  had  continued  in  ofQce. 

Sec.  40.  No  officer  of  the  senate  or  bouse  of  representa- 
tives, while  in  actual  attendance  upon  the  duties  of  his  office, 
shall  be  liable  to  arrest  on  civil  process. 

Sec.  41.  Process  may  be  served  upon  any  person  confined 
in  any  jail  or  prison  in  this  State,  whether  such  confinement 
be  under  civil  or  criminal  process,  by-  delivering  a  true  copy 
of  such  process  to  the  sheriff,  warden  or  other  officer  in  charge 
of  such  jail  or  prison,  who  shall  forthwith  deliver  the  same  to 
such  prisoner. 

Bec.  42.  No  female  shall  be  imprisoned  on  any  process  in 
any  civil  action. 

Exemptions  from  Arrest. 

Sec.  43.  Any  person  duly  and  in  good  faith  subpoenaed  as 
a  witness  in  any  suit,  or  proceeding,  and  any  party  thereto, 
and  any  attorney  engaged  therein,  shall  be  exonerated  from 
arrest  in  any  civil  suit,  while  going  to  the  place  where  he 
shall  be  required  to  attend,  while  in  attendance  and  while 
returning  therefrom;  and  in  all  cases  where  such  attendance 
is  without  the  county  of  the  residence  of  such  witness,  party 
or  attorney,  he  shall  be  exempt  from  the  service  of  any  civil 
process,  in  any  suit  commenced  in  the  county  where  be  is  so 
in  attendance.  Atl  other  officers  of  the  several  courts  of 
record  shall  be  liable  to  arrest,  and  may  be  held  to  bail  in 
the  same  manner  as  other  persons,  except  while  in  attend- 
ance upon  an  actual  sitting  of  the  court  of  which  they  are 
officers,  or  while  going  to,  or  returning  from  such  sitting.  The 
court  or  officer  before  whom  any  person  shall  have  been  sub- 
poenaed in  good  faith  to  attend  as  a  witness,  and  every  jus- 
tice of  the  supreme  court,  circuit  judge  and  circuit  court 
commissioner,  shall  have  authority  to  discharge  any  person  ar- 
rested contrary  to  the  provisions  of  this  section. 

Sec.  44.  Every  arrest  made  contrary  to  the  foregoing  pro- 
visions, Shalt  be  absolutely  void,  and  shall  be  deemed  a  con- 
tempt of  the  court  issuing  the  subpoena;  and  every  person 
making  or  procuring  such  arrest,  shall  be  responsible  to  the 
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person  arrested  in  double  the  amount  of  damages  which  shall  uabiuty 
Ije  found  by  the  jury,  and  shall  also  be  liable  to  an  action  at  ^u'SIS" 
the  suit  of  any   injured  party   for  the  loss,  hindrance   and 
damage  sustained  by  him  in  consequence  of  such  arrest. 

Sec.  45.    But  no  sheriff,  or  other  oflBcer  or  person  shall  be  AoidBvit 
so  liable,  unless  the  person  claiming  an  exemption  from  arrest  2™wd" 
shall,  if  required  by  such  sheriff  or  ofiBcer,  make  an  aflBdavit 
stating: 

1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  at- 
tend before  some  court,  officer,  auditors,  referees,  commis- 
sioners or  notary  public,  specifying  such  court,  officer,  audi- 
tors, referees,  commissioners,  or  notary  public,  the  place  of 
attendance  and  the  cause  in  which  he  shall  have  been  sub- 
poenaed, and  that  he  has  not  been  subpoenaed  by  his  own  pro- 
curement with  intent  to  avoid  the  service  of  any  process;  or 

2.  That  he  is  an  attorney  in.  or  party  to  a  suit,  the  trial 
of  which  is  then  pending,  and  that  he  is  going  to,  or  in  actual 
attendance  upon,  or  returning  from  the  court  in  which  said 
trial  is  then  pending,  and  that  his  attendance  upon  said  court 
is  necessary  to  the  trial  of  said  cause;  or 

3.  That  he  is  an  officer  of  a  court  of  record,  actually  and 
in  good  faith,  going  to,  attending  upon  or  returning  from  an 
actual  sitting  of  the  court  in  which  he  is  such  officer. 

Of  Substituted  Service. 

Sec.  46.    Uiwn,  or  at  any  time  after,  the  filing  of  a  bill,  the  Order  for 
circuit  judge,  or  a  circuit  court  commissioner,  shall  make  an  »pp*"""*' 
order  for  the  appearance  of  the  defendant,  within    three 
months  from  the  date  of  the  order,  upon  proof  by  affidavit  of  ^Jcis" 
any  of  the  following  facts : 

1.  That  the  defendant  resides  out  of  the  State; 

2.  That  the  defendant  is  a  resident  of  this  State,  and  that 
process  for  his  appearance  has  been  duly  issued,  and  that  the 
same  could  not  be  served  by  reason  of  his  absence  from,  or 
concealment  within  this  State,  or  by  reason  of  his  continued 
ahsence,from  his  place  of  residence;  or 

3.  That  it  cannot  be  ascertained  in  what  state  or  country 
the  defendant  resides. 

Sec.  47.  Such  order  shall  be  published  within  twenty  days  Pubiiotion 
after  it  shall  have  tieen  made,  in  some  newspaper  printed  in  "  *'' 
the  county,  or  in  such  other  paper  as  the  court  may  direct, 
once  in  each  week  for  six  weeks  in  succession;  but  such  publi- 
cation shall  not  be  necessary  in  any  case  in  which  a  copy  of 
such  order  shall  have  been  served  on  such  absent,  concealed  or 
non-resident  defendant,  personally,  at  leadt  twenty  days  be- 
fore the  time  prescribed  for  the  appearance  of  such  defend- 
ant, and  due  proof  of  such  publication  or  service  shall  be 
made. 

Sec,  48.    The  court  may,  if  necessary,  by  further  order,  ex- 1 

tend  the  time  for  the  appearance  of  such  defendant;  and  in  ^ 

that  case,  shall  direct  the  publication  of  such  further  order 

for  so  long  a  tipie  as  it  shall  think  proper.  .  -  , 


PliBUC  ACTS,  1915— No.  314. 

Sb)c.  40.  Id  all  cases  a  copy  of  such  order  shall  be  mailed 
to  said  defendaDt  at  his  last  koowti  postoffice  address  by  regis- 
tered mail,  and  a  return  receipt  demanded,  and  proof  by  affi- 
davit shall  be  required  of  such  mailing,  and  whether  or  not 
a  return  receipt  was  received,  and  if  one  was  received,  it  shall 
be  attached  to  said  affidavit. 


CHAPTER  XIV. 

Of  Pleadings  at  T^w  and  in  Equity. 

Where  to  SECTION  1.    AN  pleadings  and  proceedings  in  actions  at  law 

be  Hied.  ^|.  jjj  (.hancepjr  ghall  be  filed  in  the  office  of  the  clerk  of  the 

court  in  which  the  cause  is  pending,  unless  otherwise  directed 
by  rule  or  order  of  the  court,  and  within  such  time,  and  under 
such  regulation  as  shall  be  by  statute  or  general  rule  directed. 

Forma  dI  f^Bc.  2.    In  the  actions  which  are  in  this  act  retained,  the 

deciaratioru.  fopmg  of  declaration  now  in  common  use  may  be  employed; 
but  no  declaration  shall  be  deemed   insufficient  which  shall 

Bufliciencr.  contain  such  information  as  shall  reasonably  inform  the  de- 
fendant of  the  nature  of  the  case  he  is  called  upon  to  defend. 

Eniitung.  Sfx?.  3.    It  shall  not  be  necessarj-  to  entitle  any  declaration 

or  other  pleading,  of  any  term  of  the  court,  or  of  any  day 
in  term  or  vacation,  nor  shall  if  be  necessary  to  mention  the 

Venue.  name  of  the  slate,  in  the  statement  of  the  venue  in  any  case. 

Pemurrers,  Etc.,  Abolished. 

Demurrers  Kdc.  4.     Demurrers,  pleas  in  abatement,  and  pleas  to  the 

p"^™''"'"  jurisdiction,  are  abolished.  All  questions  heretofore  raised  by 
■boiiHbed.  fiiieli  plea  or  demurrer,  shall  hereafter  be  raised  by  motion  to 
Questiona.  dismiss,  or  in  the  answer  or  notice  attached  to  the  plea;  and 
how  ra  jij  ^.j^j^p  such  questions  are  raised  by  answer,  or  by  notice  at- 

tached to  the  plea,  the  same  may  be  brought  up  for  determina- 
tion by  the  court,  in  advance  of  the  trial  of  said  cause,  upon 
Amendmeiii      four  days'  notice  by  either  party.    The  plaintiff  shall  at  any 
otpieadiJWB      time,  either  before  or  afler  the  hearing  of  the  questions  so 
raised,  be  enlitled  to  amend  his  pleadings,  so  as  to  meet  the 
objections  raised  thereto,  upon  such  terms  as  the  court  may 
deem  proper, 
aerviceot  Sbc.  5-    When  the  defendant  shall  have  appeared,  and  notice 

^mI^w.  ote.  thereof  shall  have  been  given,  as  provided  in  this  act,  it  shall 
be  the  duty  of  the  plaintiff  or  defendant  to  serve  upon  the 
opposite  party,  or  his  attorney,  copies  of  the  pleadings  and 
proceedings  at  any  time  thereafter  filed  in  the  cause. 
w^*eroi  Rec.  6,     When  a  bill  shall  be  filed  in  chancery,  other  than 

uimeron        f,,^  discovery  only,  the  plaintiff  may  waive  the  answer  being 
made  on  the  oath  of  the  defendant,  and  in  such  cases  the 
answer  may  l)e  made  without  oath,  and  shall  have  no  other  or 
greater  force  as  evidence  than  the  bill. 
Aj"EJ?°'.£f         Sbc.  7.     In  actions  by  or  against  any  corporation,  foreign 
^   "'  or  domestic,  it  shall  not  be  necessary  to  recitg  the  act  or  acts 
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of  incorporation,  or  the  proceeding  by  which  such  corpom- 
tion  was  created,  or  to  set  forth  the  substance  thereof;  but 
it  shall  be  snfficient  to  aver  that  such  plaintiff  or  defendant 
is  a  corporation  organized  an<l  existing,  under,  and  by  virtue 
of  the  laws  of  the  state,  or  country,  naming  it.  where  such 
plaintiff  or  defendant  was  incorporated. 

8kc.  8.     In  suits  brought  by  or  against  any  corporation,  b 

foreign  or  domestic,  it  shall  not  be  necessary  to  prove  on  tbe '"''""""'■ 
trial  of  the  cause,  the  existence  of  such  corporation,  unless  the 
defendant  shall  have  denied  the  same  under  oath  in  his  plea 
or  answer. 

Sex:.  9.  The  plaintiff  in  all  actions  on  bills  of  exchange  or  moiut  counts, 
promissory  notes,  may  declare  upon  the  money  counts  alone, 
and  any  such  bill  or  note  may  be  given  in  evidence  nnder  the 
money  counts,  in  all  cases  where  a  copy  of  the  bill  or  note 
shall  have  been  8er\'ed  with  the  declaration ;  and  the  return  or 
proof  of  service  of  such  copy  upon  the  defendant  or  defend- 
ants, shall  be  prima  facie  evidence  of  such  service. 

Sec.  10.     No  special  plea  in  bar  shall  be  pleaded  in  any  SMiai 
civil  action  hereafter  to  be  commenced;  but  all  matters  of  J^J^^j^ 
defense  to  any  such  action,  may  be  given  in  evidence  under 
the  general  issue. 

Sec.  11.    In  all  civil  actions  hereafter  to  be  commenced,  the  aeneni  iBsue. 
general  issue  shall  consist  of  a  demand  by  the  defendant,  of 
a  trial  of  the  matters  set  forth  in  the  plaintiff's  declaration. 

Sec.  12.  To  entitle  a  defendant  to  avail  himself  of  any  Notice  of 
matter  of  defence,  which,  according  to  the  practice  as  it  has  SnJteJS^"" 
heretofore  existed,  was  required  to  be  pleaded  specially,  or  of 
which  a  special  notice  was  required  to  be  given  under  the 
general  issue  or  other  general  plea,  such  defendant  shall  annex 
to  his  plea  of  the  general  issue  a  notice  to  the  plaintiff, 
briefly  stating  the  precise  nature  of  such  matter  of  defense. 

Sec.  13.     In  any  action  based  upon  the  provisions  of  any  pieadfnK 
statute,  or  city  or  village  ordinance,  it  shall  be  suflScient  for  o^'iSiiScS. 
the  plaintiff  without  setting  forth  the  si)ecial  matter,  to  aver 
that  said  action  arose  by   virtue  of  the  provisions  of  such 
statute  or  ordinance,  by  reference  to  the  same. 

Replications  Abolished. 

Sec.  14.    Replications  in  equity  causes  are  abolished,  and  RepUcwions 
such  causes  shall  be  deemed  to  be  at  issue,  upon  the  filing  of 
the  answer  to  the  bill  of  complaint,  or  upon  the  filing  of  the 
answer  of  the  plaintiff  to  the  cross-bill  of  the  defendant. 

Sbc,  15.     Supplemental  pleadings,  showing  matters  arising  suppiemeDiBl 
since  the  original  pleadings  were  filed,  may  be  filed  by  either  p'""'" 
party  by  leave  of  court, 
12 
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CHAPTER  XV. 

Of  Set-off  aad  Recoupment. 

Sbction  1.    In  the  following  cases  and  under  tbe  following 
^  circumstances  a  defendant  may  set  off  demands  whicb  he  has 
against  th,e  plaintiff : 

1.  It  must  be  a  demand  arising  upon  judgment  or  decree, 
or  upon  contract  express  or  implied,  whether  such  demand 

,be  liquidated  or  not,  and  whether  such  contract  he  written 
or  unwritten,  sealed  or  without  seal;  and  if  it  be  founded 
upon  a  bond  or  other  contract  having  a  penalty,  the  sum 
equitably  due,  by  virtue  of  its  conditions  only,  shall  be  set 
oflf; 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being 
the  original  creditor  or  payee,  or  as  being  tbe  assignee  or 
owner  of  the  demand; 

3.  It  must  have  existed  at  the  time  of  the  commencement 
of  the  suit,  and  must  then  have  belonged  to  the  defendant; 

4.  It  can  be  allowed  only  in  actions  found  upon  demands 
which  could  themselves  be  the  subject  of  set-off  according  to 
law; 

5.  If  there  be  several  defendants,  the  demand  set-off  must 
be  dne  to  all  of  them  jointly,  except  where  other  provision  is 
expressly  made  by  law:  Provided,  That  in  actions  upon  a  note 
or  other  contract  for  the  payment  of  money  against  several 
defendants,  any  one  of  whom  is  principal,  and  the  other  sure- 
ties therein,  any  claim  upon  contract  in  favor  of  the  principal 
defendant,  and  against  the  plaintiff,  or  any  former  holder  of 
the  note  who  transferred  the  same  after  due  or  other  con- 
tract, may  be  allowed  as  a  set-off  by  the  principal  or  any  other 
defendant ; 

a.  It  mnst  be  a  demand  existing  against  the  plaintiff  in 
the  action,  unless  the  suit  be  brought  in  the  name  of  a  plain- 
tiff having  no  real  interest  in  the  contract  upon  which  the 
suit  is  founded;  in  which  case  no  set-off  of  a  demand  against 
(he  plaintiff  shall  be  allowed,  unless  as  hereinafter  specified; 

7,  If  the  action  be  founded  upon  a  contract  other  than  a 
negotiable  promissory  note,  or  bill  of  exchange  which  has  been 
assigned  by  the  plaintiff,  a  demand  existing  against  such 
plaintiff,  or  any  assignee  of  such  contract  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant  in  good 
faith  before  notice  of  such  assignment,  may  be  set  off  to  the 
amount  of  the  plaintifTs  debt,  if  the  demand  be  snch  as  might 
have  been  set  off  against  snch  plaintiff  or  such  assignee  while 
the  contract  belonged  to  him ; 

8.  If  the  action  be  upon  a  negotiable  promissory  note,  or 
bil!  of  exchange,  which  has  been  assigned  to  the  plaintiff  after 
it  became  due,  a  set-off  to  the  amount  of  the  plaintifFe  debt 
may  be  made  of  a  demand  existing  against  any  person  or  per- 
sons who  shall  have  assigned  or  transferred  such  note  or  bill 
after  it  became  dne,  if  the  demand  be  such  as  might  have  been 
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set  off  against  the  assignor  wtiile  the  note  or  bill  belonged  to 
him; 

9,  If  the  plaintiff  be  a  tmstee  for  another,  or  if  the  suit 
bn  in  the  name  of  a  plaintiff  who  has  no  real  interest  in  the 
contract  upon  which  the  snit  is  fonnded,  so  much  of  a  de- 
mand exiating  against  those  whom  the  plaintiff  represents, 
or  for  whose  benefit  the  action  is  brought,  may  be  set  off  as 
will  satisfy  the  plaintiff's  debt,  if  the  same  might  have  been 
set  off  in  an  action  brongfat  by  those  beneficially  interested. 

Sec.  2.     Whenever  the  holder  of  any  bill  of  exchange,  or  when  hoidBr 
promiasorj  note,  instead  of  bringing  separate  suits  against  the  ^^ic^to  biu, 
drawers,  makers,  gnarantors  of  the  payment  thereof,  indoreers  *"^ 
and  acceptors  of  such  bill  or  note,  includes  al!  or  any  of  the 
said  parties  to  the  bill,  or  note,  in  one  action,  any  person  or 
persons  sued,  shall  be  entitled  to  set-off  his  or  their  demand 
against  the  plaintiff,  and  if  the  whole  amount  of  the  demands 
set-off  by  any,  or  all  of  the  defendants,  shall  be  equal  to,  or 
shall  exceed  the  amount  of  the  plaintiff's  demand,  as  proved 
on  the  trial,  Judgment  shall  pass  in  favor  of  the  defendants  Judgment. 
generally ;  but  if  a  balance  shall  be  found  in  favor  of  the  plain- 
tiff, the  verdict  or  judgment  shall  show  the  amount  allowed 
to  each  defendant  as  a  set-off  against  the  plaintiff's  demand. 

Sec.  3.    To  entitle  a  defendant  to  a  set-off  or  recoupment,  Notice. 
he  must  annex  a  notice  thereof  to  his  plea  of  the  general  issue, 
with  a  bill  of  particulars  of  such  set-off  or  recoupment  in  all 
cases  where  such  bill  might  be  demanded. 

Sbc,  4.     If  the  amount  of  the  set-off  duly  established,  be  ■'"''e™*"'- 
equal   to  the  plaintiffs  debt  or  demand,  judgment  shall  be 
entered  that  the  plaintiff  take  nothing  by  his  action;  if  it 
be  less  than  the  plaintifTs  debt  or  demand,  the  plaintiff  shall 
have  judgment  for  the  residue  only. 

Sec.  5.     If  there  be  found  a  balance  due  from  the  plain- Judgment  tor 
tiff  in  the  action  to  the  defendant,  judgment  shall  be  rendered      *"  ""'" 
for  the  defendant  for  the  amount  thereof;  but  no  such  judg- 
ment shall  be  rendered  against  the  plaintiff,  when  the  con- 
tract, which  was  the  subject  of  the  suit,  shall  have  been  as- 
signed before  the  commencement  of  such  suit,  nor  for  any 
balance  due  from  any  other  person  than  the  plaintiff  in  the 
action- 
SBC.  6.    In  suits  brought  by  executors  and  administrators,  suiia  by 
demands  existing  against  their  testators  or  interests,  and  ^*^''"*-  ''"^ 
belonging  to  the  defendant  at  the  time  of  their  death,  may  be 
set-off  by  the  defendant  in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the  deceased. 

Sec.  7.    When  a  set-off  is  established  in  a  suit  brought  by  Judpaent 
executors  or  administrators  and   a   balance  found   due   the  ^ecuton,  etc. 
defendant,  the  judgment  shall  be  against  them  in  their  repre- 
sentative character,  and  shall  be  evidence  of  a  debt  estab- 
lished, to  be  paid  in  the  course  of  administration. 

See.  8.     Tn  any  action  hereafter  commenced  in  this  State  Pi«intiff  not  to 
when  the  defendant  has  given  notice  of  a  setoff  or  recoup-  etc  """"• 
meot,  the  plaintiff  shall  not  be  allowed  to  discontinue  his  suit  nC 
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or  submit  to  a  non-suit  wittioat  the  consent  of  the  defendant. 

Sec.  9.  In  suits  in  equity  for  the  payment  or  recovery  of 
money,  set-offs  shall  be  allowed  in  the  same  manner,  and  with 
the  like  effect,  as  in  actions  at  law. 

Sec.  10.  In  any  action,  in  any  court,  if  the  defendant  shall 
claim  damages  by  way  of  recoupment,  by  plea  or  otherwise,  in 
pursuance  of  the  rules  and  practices  of  such  court,  and  on  the 
trial  of  the  issue  formed,  if  the  court  or  jury  trying  the  same 
Rhall  find  such  defendant  entitled  to  an  amount  of  damages, 
whether  liquidated  or  not,  greater  than  the  amount  of  the 
demand  of  the  plaintiff,  the  court  ehall  give  judgment  accord- 
ing to  the  true  right  thereof  for  the  defendant,  for  the  amount 
of  such  excess  bo  found  and  costs,  and  issue  execution  therefor 
against  the  plaintiff,  as  in  cases  of  judgment  and  execution  on 
plea  or  notice  of  off-sets. 


CHAPTER  XVI. 

Of  the  Statute  of  Amendments, 

Sexttion  1.  The  court  in  which  any  action  or  proceeding 
shall  be  pending,  shall  have  power  to  amend  any  process, 
pleading  or  proceeding  in  such  Action  or  proceeding,  either  in 
form  or  substance,  for  the  furtherance  of  justice,  on  snch 
terms  as  shall  be  just,  at  any  time  before  judgment  or  decree 
rendered  therein.  The  court  at  every  stage  of  the  action  or 
proceeding  shall  disregard  any  error  or  defect  in  the  pro- 
ceedings, which  do  not  affect  the  substantial  rights  of  the 


Amendment 
after 

Judgment, 


Judgrneol 
not  stayed  i 
reveraBa  (or 


If  such  amendment  be  made  to  any  pleading  in 
matter  of  substance,  the  adverse  party  shall  be  allowed  an 
opportunity,  according  to  the  course  and  practice  of  the  court, 
to  answer  the  pleading  ao  amended. 

Sec.  3.  After  judgment  rendered  in  any  cause,  any  defect 
or  imperfections  in  matter  of  form,  contained  in  the  record, 
pleadings,  process,  entries,  returns,  or  other  proceedings,  may 
be  rectified  and  amended  by  the  court,  in  afBrmance  of  the 
judgment,  so  that  such  judgment  ahall  not  be  reversed  or 
annulled;  and  any  variation  in  the  record,  from  any  process, 
pleading  or  proceeding  had  in  such  cause,  shall  be  reformed 
ai)d  amended  according  to  sucb  original  process,  pleading  or 
proceeding. 

Sec.  4.  All  returns  made  by  any  sheriff  or  other  otBcer.  or 
by  any  court  or  subordinate  tribunal,  to  any  court,  may  be 
amended  in  matter  of  form  by  the  court  to  which  such  returns 
shall  be  made,  in  their  discretion,  as  well  before  as  after 
judgment. 

Sec.  B.  When  a  verdict  shall  have  been  rendered  in  any 
cause,  the  judgment  thereon  shall  not  be  stayed,  nor  shall  any 
judgment  upon  confession,  or  default,  be  reversed,  impaired, 
or  in  any  way  affected,  by  reason  of  the  following  imperfec- 
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tions,  omissions,  defects,  matters  or  tbiags,  or  any  of  tbem, 
in  the  pleadings,  process,  record  or  proceedings,  namely : 

1.  For  any  default  or  defect  in  process;  or  for  miscon- 
ceiving any  process,  or  awarding  the  same  to  a  wrong  officer; 
or  for  the  want  of  any  suggestion  for  awarding  process,  or 
for  any  insufficient  suggestion; 

2.  For  any  imperfect  or  insufficient  return  of  any  sheriff 
or  other  officer,  or  that  the  name  of  such  officer  is  not  set  to 
any  return  actually  made  by  him; 

3.  For  any  variance  between  the  original  writ,  bill,  plaint 
and  declaration,  or  between  either  of  them; 

4.  For  any  mispleading,  miscontinuance,  or  discontinu- 
ance, insufBcient  pleading,  or  misjoining  of  issue; 

5.  For  the  want  of  any  warrant  of  attorney  by  either 
party;  except  in  cases  of  judgment  by  confession,  wb^re  such 
warrant  is  expressly  required  by  law ; 

6.  For  any  party  under  twenty-one  years  of  age,  having  ap- 
peared by  attorney,  if  the  verdict  or  judgment  be  for  him; 

7.  For  the  want  of  any  allegation  or  averment,  on  account 
of  which  a  motion  to  dismiss  could  have  been  maintained ; 

8.  For  omitting  any  allegation  or  averment  of  any  matter, 
without  proving  which  the  jury  ought  not  to  have  given  such 
verdict ; 

9.  For  any  mistake  in  the  name  of  any  party  or  person,  or 
in  any  sum  of  money ;  or  in  the  description  of  any  property ; 
or  in  reciting  or  stating  any  day,  month  or  year,  when  the 
correct  name,  time,  sum  or  description  shall  have  been  once 
rightly  alleged  in  any  of  the  pleadings  or  proceedings ; 

10.  For  a  mistake  in  the  name  of  any  juror  or  officer ; 

11.  For  the  want  of  a  right  venue,  if  the  cause  was  tried 
by  a  jury  of  the  proper  county ; 

12.  For  any  informality  in  entering  a  judgment,  or  mak- 
ing up  the  record  thereof;  or  in  any  continuance  or  other 
entry  upon  such  record ; 

13.  For  any  other  default  or  negligence  of  any  clerk  or 
officer  of  the  court,  or  of  the  parties,  or  their  counselors  or 
attorneys,  by  which  neither  party  shall  have  been  prejudiced. 

8bc.  6.     The  omiasions,   imperfections,  variances  and   de-  omiasioni. 
fects  in  the  preceding  section  of  this  chapter  enumerated,  and  f^bB^oended 
all  others,  of  the  like  nature,  not  being  against  the  right  and  b;  court, 
justice  of  the  matter  of  the  suit,  and  not  altering  the  issue 
between  the  parties,  or  the  trial,  shall  be  supplied  and  amended 
by  the  court  where  the  judgment  shall  be  given,  or  by  the 
court  into  which  sucb  judgment  shall  be  removed  by  writ  of 
error, 

Sbc.  7.    No  process,  pleading  or  record,  shall  be  amended  ^™^>J'*'^' 
or  impaired  by  the  clerk  or  other  officer  of  any  court,  or  by  mendeii 
any  other  person,  without  the  order  of  such  court,  or  of  some  JI't™uri,ei?''' 
other  court  of  competent  jurisdiction. 

Sec.  8.    The -provisions  of  this  chapter  shall  extend  to  all  Appuc&tion. 
actions  and  proceedings  in  courts  of  law  and  equity. 


^lOOgle 
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Rbc.  9.  No  apiieal  shall  be  dismissed  on  account  of  an;  in- 
"  formality  or  imperfection  in  the  bond,  affidavit  or  other  pro- 
ceedings, for  the  tailing  of  such  appeal,  if  plaintiff  ehall  either 
by  amendment,  or  by  fiirnisbing  a  new  bond,  affidavit  or  other 
paper,  supply  the  deficiency  or  defect. 

Rec.  10.  Whenever  a  bond  is  or  shall  be  required  by  law  to 
be  given  byany  person,  in  order  to  entitle  him  to  any  right 
or  privilege  conferred  by  law,  or  to  commence  any  proceed- 
ing, it  shall  not  be  necessary  for  such  bond  to  conform  in  all 
respects  to  the  fonn  thereof  prescribed  by  any  statute,  bnt  the 
)iame  shall  be  deemed  sufficient  if  it  conforms  thereto  sob- 
stantially,  and  does  not  vary  in  any  matter  to  the  prejudice 
of  the  rights  of  the  party  to  whom  or  for  whose  benefit  such 
bond  shall  have  been  given. 

Sec.  11.  Whenever  such  bond  has  been  heretofore,  or  shall 
hereafter  be  given,  and  shall  be  defective  in  any  respect,  the 
court,  officer,  or  body  who  would  be  authorized  to  receive  the 
same,  or  to  entertain  any  proceedings  in  consequence  of  such 
bond,  if  the  same  had  been  perfect,  may,  on  the  application  of 
all  the  obligors  therein,  amend  the  same  in  any  respect,  or 
may,  on  the  application  of  the  person  required  to  give  such 
bond,  allow  a  new  one  to  be  substituted  in  the  place  thereof, 
bearing  date  at  the  time  when  snch  bond  was  required  to  be 
given,  and  such  Iwjnd  shall  thereupon  be  deemed  valid  from 
the  time  of  the  execution  of  such  defective  bond.  When  appli- 
cation is  made  to  amend,  said  court,  officer,  or  body  shall  have 
power  to  amend  such  bond  in  any  respect,  and  without  regard 
to  the  particular  amendment  applied  for,  so  as  to  make  said 
defective  bond  such  a  one  as  might  have  been  required  when 
the  latter  was  given.  When  a  new  bond  is  allowed,  it  shall 
be  such  in  form,  penalty,  and  other  respects,  as  might  have 
been  demanded  when  the  defective  bond  was  given. 


CHAPTER  XVII. 
Of  Evidence. 

Section  1.  In  all  chancery  cases,  the  testimony  shall  be 
taken  in  open  court  as  in  suits  at  law,  unless  the  court  shall 
specially  order  a  reference  to  a  circuit  court  commissioner, 
or  other  person  authorized  by  law  to  iidminister  oaths,  to  take 
such  testimony.  This  section  shall  not  be  construed  to  pre- 
clude the  taking  of  depositions  in  the  cases  provided  by  law. 

Sbc.  2.  The  officer  to  whom  any  such  reference  may  be 
made,  shall  take  such  proofs  as  may  be  offered;  and  the  bill 
shall  not  be  considered  evidence  before  such  officer  of  any  fact 
stated  therein. 

Sec.  3.  Whenever  the  bill  shall  have  been  filed  for  the  pay- 
ment or  satisfaction  of  any  sum  of  money,  the  court  may,  in 
its  discretion,  direct  that  the  plaintiff  be  examined  by  such 
officer,  as  to  any  payments  that  may  have  been  made  to  him, 
or  to  any  person  for  his  use  on  account  of  the  demand  men- 1 
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tiuDed  ID  Ibe  bill,  and  wliich  uugbt  to  be  credited  on  such  de- 
mund,  or  be  tuay  Ik  examiued  iu  opeo  court. 

Hec.  4.     tiucli  officer  shall  report  the  proofs  and  examina-  Repanot 
tions  bad  liefore  him;  and  on  the  coming  in  of  the  report,  orPJ^f^J^' 
ou  proof  and  examination  la  open  court,  as  the  case  may  be, 
tbe  court  shall  make  sucb  order  thereupon  as  shall  be  jnst. 

Sec.  B.    In  all  chancery  cases,  tbe  court  shall  rule  upon  all  objeotionato 
objections  to  the  competency,  relevancy  or  materiality  of  testi-  ^^     '' 
mony,  or  evidence  offered,  the  same  as  in  suits  at  law;  and  J^*'""""' 
in  all  cases  where  the  court  is  of  the  opinion  tbat  any  testi- 
mony offered  is  incompetent,  irrelevant,  or  immaterial,  tbe 
same  shall  be  excluded  from  the  record:  Provided,  however,  Prov^ 
lliat  if  tbe  testimony  so  offered  and  excluded  is  brief,  the  Matimonr. 
court  may  in  its  discretion  permit  tbe  same  to  be  taken  down 
by  the  stenographer  separate  and  apart  from  the  testimony 
received  in  tbe  case;  and  in  case  of  appeal,  such  excluded 
testimony  may  be  returned  to  the  appellate  court  under  tbe 
certifleate  of  the  trial  court :  Provided  further,  That  where  Further 
such  excluded   testimony  is  not  taken  and  returned  to  the  afder  tor 
supreme  court  on  appeal,  if  upon  the  hearing  of  such  *PP*?lt  JS^nony 
the  supreme  court  shall  be  of  the  opinion  that  any  such  testi- 
mony is  competent  and  material,  it  may  .order  the  same  to  be 
taken  by  deposition,  or  nnder  a  reference,  and  returned  to 
said  court. 

Of  Depositions. 

8bc.  6.  The  testimony  of  any  witness  may  be  taken  by  depo-  Ttstimoi^ 
sition  de  bene  esse,  in  any  civil  cause  or  matter,  l>egun  orjj^'"'*""" 
pending  in  any  court  of  record,  at  law  or  in  chancery,  or  be- 
fore any  probate  court,  or  commissioners  on  claims  appointed 
by  any  probate  court,  or  arbitrators,  referees,  or  circuit  court 
commissioner,  or  j'lstice  of  the  peace,  in  the  State  of  Michi- 
gan, or  in  any  other  civil  proceeding,  when  the  witness  is  or 
is  about  to  go  or  resides  out  of  the  State  of  Michigan,  or  is 
about  to  go,  or  reside  more  than  fifty  miles  from  the  place  of 
trial,  or  beyond  the  jurisdiction  of  the  court;  or  when  the 
witness  is  sick,  aged  or  infirm,  or  where  there  is  reasonable 
cause  for  apprehension  tbat  his  testimony  can  not  be  had  at 
the  trial  of  the  cause,  or  where  it  is  needed  for  use  on  bear- 
ing of  motions,  petitions,  proceedings  for  injunctions,  or 
upon  any  other  interlocutory  or  other  proceedings  prior- to 
final  hearing  of  any  cause;  and  in  all  cases  where  affidavits 
are  permitted  to  be  used  in  proceedings  before  the  court;  also 
when  it  is  desired  to  take  conditionally  and  perpetuate  testi- 
mony in  suits  to  be  begun;  and  in  any  other  case  not  above 
provided  for  when  it  shall  appear  to  the  court  or  judge  thereof 
that  the  purposes  of  justice  will  be  aided  thereby.  The  depo-  Beiore 
sition  may  be  taken  before  any  judge  of  any  court  of  the '"'"""  "'""■ 
United  States,  or  of  any  state  of  the  United  States,  or  of 
any  foreign  country,  or  before  any  commissioner  of  a  circuit 
court  in  Michigan,  or  of  the  United  States,  or  of  any  state, 
or  any  commissioner  for  Michigan,  or  any  consul,  or  consulac  -  i 
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oBBcer,  justice  of  the  peace,  oBBcer,  or  notary  public,  autborized 
by  the  laws  of  this  Btale,  or  of  any  other  state,  or  of  the 
United  States,  or  by  the  laws  of  any  foreign  country,  to  ad- 
minister oaths,  not  being  of  counsel  or  attorney  for  either 
of  the  parties,  nor  interested  in  the  event  of  the  cause.  The 
seal  of  such  court  or  official,  or  a  certificate  of  such  antbority, 
given  under  the  seal  of  any  court  of  record,  shall  be  prima 
facie  evidence  of  authority  to  act.  Reasonable  notice  must 
flrat  be  given  in  writing  by  the  party,  or  faia  attorney,  pro- 
posing to  take  Buch  deposition,  to  the  opposite  party  or  his 
attorney  of  record,  which  notice  shall  state  the  name  of  the 
witness  or  witnesses,  and  the  time  and  place  of  taking  his 
deposition,  and  the  name  of  the  ofttcial  before  whom  the  same 
will  be  taken,  and  in  all  cases  in  rem,  attachment  or  replevin, 
the  person  having  the  agency  or  possession  of  the  property  at 
the  time  of  seizure,  shall  be  deemed  the  adverse  party  until  a 
claim  shall  have  been  put  in  or  appearance  entered  in  the 
canse;  and  whenever,  by  reason  of  the  absence  from  the  juris- 
diction of  the  party,  or  want  of  an  opposite  attorney  of  record, 
or  other  reason,  the  giving  of  the  notice  herein  required  shall 
be  impracticable,  it  shall  be  lawful  to  take  such  depositions 
as  there  shall  be  urgent  necessity  for  taking,  upon  such  notice 
as  any  judge  authorized  to  hold  courts  within  the  jurisdiction 
where  the  suit  is  pending,  shall  think  reasonable,  and  direct. 
Any  person  may  be  compelled  to  appear  and  depose  as  pro- 
vided by  this  act,  by  the  order  or  process  of  any  court  and  to 
produce  books  and  papers  in  the  same  manner  as  witnesses 
may  be  compelled  to  appear  and  testify  in  cobrt. 

Sec.  7.  In  any  case  where  the  deposition  of  a  witness  can 
be  taken  upon  notice,  his  deposition  may  instead  be  taken 
under  commission,  upon  which  section  nine  of  this  chapter 
shall  be  printed,  and  any  circuit  court  commissioner  in  the 
Btate  of  Michigan,  or  the  court  in  which  such  proceeding  is 
begun  or  pending,  or  the  judge,  clerk  or  register  thereof,  or 
in  any  case  pending  before  a  justice  of  the  peace,  such  justice 
shall  upon  affidavits  showing  reason  therefor,  issue  a  commis- 
sion (upon  which  shall  be  printed  section  nine  of  this  chap- 
ter) for  the  taking  of  the  testimony  of  such  witness  before 
any  person  therein  appointed  as  commissioner.  Written  in- 
terrogatories to  be  put  to  such  witness  by  such  commissioner, 
may  be  attached  to  the  commission ;  if  attached,  a  copy  thereof 
shall  be  attached  to  the  notice  which  shall  in  any  case  be  given 
to  the  opposite  party  or  his  attorney,  of  the  time  and  place 
of  taking  testimony  under  such  commission.  Cross  and  re- 
direct interrogatories,  which  it  is  desired  the  commissioner 
shall  put  to  the  witness,  shall  thereupon  be  promptly  furnished 
to  the  respective  parties  and  to  such  commissioner.  Where 
default  or  order  pre  confesso  has  been  entered  in  the  cause, 
notices  shall  not  be  necessary. 

Bbc.  8.  Courts  of  record  of  tliis  State  shall  have  the  power 
to  compel  the  attendance  of  witnesses  and  the  giving  of  their 
testimony,  and  the  production  of  books,  papers  and  other  evi- 
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deuces,  before  commfssiooers  or  persons  authorized  to  take 
testimony  and  also  under  commissions  or  letters  rogatory, 
issued  oat  of  an;  court  of  any  other  state,  or  of  the  United 
States,  or  of  any  forei^  government  or  country. 

Sbc,  9.    Each  witness  shall  be  sworn  or  affirmed  by  the  offl-  Oatb  ot 
cer  or  person  empowered  to  take  such  testimony,  to  tell  the     "*"* 
truth,  the  whole  truth,  and  nothing  but  the  truth,  concerning 
the  matter  at  issue  in  the  cause.    Every  witness  may  be  ex-  Eiwninstion. 
amined,  cross-examined,  and  re-examined,  orally,  and  also  so 
examined  in  addition   to  written,  direct  or  cross-interroga- 
tories.   Examinations  may  be  adjourned  from  time  to  time.  Adjoum- 
Testimony   may   be   written    or  taken   eteuographically   and  g""" 
transcribed  under  direction  of  the  officer  so  taking  the  same  u 
and  shall  be  signed  by  the  witness  and  certified  as  correct  by  " 
the  official  before  whom  it  is  taken,  but  signatures  of  wit- 
nesses may  be  waived  in  writing  by  agreement  of  parties.  The  J^^,"* 
deposition  when  taken  shall  be  forthwith  inclosed  by  the  offl-   ^"""^  ""' 
cial  before  whom  the  same  is  taken,  and  indorsed  with  the 
title  of  the  court  and  canse,  and  that  the  deposition  was 
taken  and  sealed  np  by  him,  and  how  it  is  to  be  sent,  and  he 
shall  sign  the  indorsement,  and  the  same  shall  be  transmitted 
by  mail  or  otherwise,  to  the  court  in  which  the  cause  is  pend- 
ing, and  in  case  such  deposition  is  taken  for  use  before  com- 
missioners nn  claims  appointed  by  any  probate  court  to  such 
court,  and  then  be  opened  by  the  court  or  clerk  or  register.  Notice  ot 
and  written  notice  thereof  then  given  by  mail  or  otherwise  to        "*' 
the  parties.    Objections  to  notices  of,  or  objections  to  the  man-  objections, 
ner  of  taking  the  testimony,  or  of  certifying  or  returning  the  ganM^ 
deposition,  shall  be  regarded  as  waived  unless  made  in  writ-**'"'^- 
Ing  within  ten  days  after  knowledge  or  notice  of  the  return 
thereof. 

Sec.  10.    To  perpetuate  testimony,  any  person  who  expects  ^'^SS*!^'' 
to  be  a  party  to  a  suit,  which  may  thereafter  be  commenced  "  '' 

in  any  court  of  record,  may  cause  the  testimony  of  any  wit- 
ness material  to  him  in  the  prosecution  or  defense  of  such 
suit  to  be  taken  conditionally,  and  perpetuated,  under  a  com- 
mission 80  issned  by  any  circuit  court  commissioner  or  judge 
of  a  court  of  record,  upon  affidavit,  showing  the  necessity 
or  reason  therefor,  and,  so  far  as  known,  the  persons  inter- 
ested in  such  matter.  The  commission  shall  direct  npon  whom 
notice  shall  be  served,  and  to  what  court  the  deposition  shall 
be  returned,  and  such  court  shall  have  custody  and  control 
thereof  until  required  for  use  in  such  suit.  Testimony  taken 
under  this  section  may  be  used  in  case  it  cannot  again  be  ob- 
tained at  the  time  of  trial. 

Sbc.  11.  Parties  to  actions  and  parties  interested  in  suits  J?^"^"* 
to  be  begun  may  have  testimimy  taken  and  returned  in  any  atipuiBtLi. 
manner  agreed  npon  by  stipulation  in  writing. 

Sbc.  12.    Depositions  taken  under  this  act  may  be  read  and  R^fJ^™' 
considered  in  evidence  at  the  trial  or  on  any  hearing,  and  on 
appeals  and  re-trials  of  the  same  cause  of  action,  but  the 
court  shall  have  power  to  regulate  the  use,  to  prevent  abuses  i  C 
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thereof,  and  ma;  order  the  retaking  of  teBtimony,  or  the  pro- 
duction of  the  witness,  if  within  the  jurisdiction,  Dotwith- 
standing  that  his  deposition  has  been  taken.     In  any  case, 
either  party,  may  obtain  snbpoena  and  compel  the  usual  at- 
tendance and  re-exatnination  of  the  witness,  notwithstand- 
ing his  deposition  has  been  taken,  if  he  is  within  the  jurisdic- 
tion of  the  court  and  able  to  attend,  and  give  his  testimony. 
FjMjtof     ,         Sec.  13.     Fees  for  taking  depositions  shall  be  as  follows: 
dep^iioM,      For  taking,  certifying,  sealing  and  forwarding  depositions, 
two  dollars;  and  for  each  one  hundred  words  contained  in 
such  deposition,  ten  cents,  which  shall  be  considered  as  costs 
in   the  case;  and  for  copies  of  testimony  furnished  to  any 
party,  three  cents  for  each  one  hundred  words  contained  in 
Howp^d,        such  copy.     Each  party  shall  pay  for  his  own  examinations 

or  cross-examinations  in  the  first  instance. 
Authenticm-  Sec.  14.    In  cases  where  by  law  the  affidavit  of  any  person 

dkvii^t^'n  In  residing  in  another  state  of  the  United  States,  or  in  any  for- 
cotmS**"*'   ^'^  country,  is  required,  or  may  he  received  in  judicial  pro- 
ceedings in  this  State,  to  entitle  the  same  to  be  read,  it  must 
be  authenticated  as  follows: 

t.  It  must  be  certified  by  the  consul  general,  deputy  con- 
sul general,  or  some  consul  or  deputy  consnl  of  the  United 
States  resident  in  such  foreign  country,  to  have  been  taken 
and  Rubscribed  before  him,  specifying  the  time  and  place  where 
taken  and  have  the  consular  seal  attached ;  or 

2.  Tt  must  be  certified  by  some  judge  of  a  court  having  a 
seal  to  have  been  taken  and  subscribed  before  him,  specifying 
the  time  and  place  where  taken ; 

3.  The  genuineness  of  the  signature  of  such  judge,  the  ex- 
istence of  the  court  and  the  fact  that  such  judge  is  a  member 
thereof,  must  be  certified  by  the  clerk  of  the  court  under  the 
seal  thereof; 

4.  If  such  affidavit  be  taken  in  any  other  of  the  United 
States  or  in  any  territory  thereof,  it  may  be  taken  before  a 
commissioner  duly  appointed  and  commissioned  by  the  Gov- 
ernor of  this  State  to  take  affidavits  therein,  or  before  any 
notary  public  or  justice  of  the  peace  authorized  by  the  laws 
of  such  state  to  administer  oaths  therein.  The  signature  of 
such  notary  public  or  justice  of  the  peace,  and  the  fact  that 
at  the  time  of  the  faking  of  such  affidavit  the  person  before 
whom  the  same  was  taken  was  such  notary  public  or  justice 
of  the  peace,  shall  be  certified  by  the  clerk  of  any  court  of 
record  in  the  county  where  such  affidavit  shall  be  taken,  under 
the  seal  of  said  court. 

AuUwntlea-  Sec.  1.^.    The  records  and  judicial  proceedings  of  any  court 

rawMf,«tc.,  in  the  Beveral  states  and  territories  of  the  United  States  and 
of  courts.  „f  gjiy  foreign  country  shall  be  admitted  in  evidence  in  the 
courts  of  this  State  upon  being  authenticated  by  the  attesta- 
tion of  the  clerk  of  such  court  with  the  sea!  of  such  court 
annexed,  or  of  the  officer  in  whose  custody  such  records  are 
legally  kept  with  the  seal  of  his  office  annexed. 


Ci()(l<^[e 
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Of  Copies  of  Records,  Etc. 

Kec.  16.     Copies  of  snch  records  and  proceedings,  in  the  *^''[X  ^ 
courlH  of  a  foreign  country,  may  also  be  admitted  in  evidence  roreien 
upon  doe  proof:  Sl^iJd"'' 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  copy  of  the  whole  of 
such  original; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  officer  legally  having  charge  of  the  same; 
and 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be 
proved  to  be  the  seal  of  the  court  in  which  such  record  or  pro- 
ceeding shall  be. 

Sec,  17.    The  preceding  sections  shall  not  prevent  the  proof  other  prooiH 
of  any  record  or  judicial  proceedings  of  the  courts  of  any  n^^l''. 
foreign  country,  according  to  the  rules  of  the  common  law. 
'  in  any  other  manner  than  that  herein  directed. 

Sec.  18.  A  copy  of  any  order,  judgment  or  decree,  of  any  Autheniioated 
court  of  record  in  this  State,  duly  authenticated  by  the  certifl-  SSera.'eic. 
cate  of  the  judge,  clerk  or  register  of  such  court,  under  the 
seal  thereof,  shall  be  admissible  in  evidence  iu  any  court  in 
this  State,  and  shall  be  prima  facie  evidence  «f  the  jurisdic- 
tion of  said  court  over  the  parties  to  such  proceedings  and  of 
ail  facts  recited  therein,  and  of  the  regularity  of  all  proceed- 
ing prior  to,  and  including  the  making  of  such  order,  judg- 
ment or  decree. 

Kkc.  19,  Copies  of  all  papers,  records,  entries  and  doou-  cenmed 
nients,  required  or  permitted  by  law  to  be  filed  by  any  pihlic  J2S!™a"'eic 
olficer  in  his  ofBce,  or  to  be  entered  or  recorded  therein 
and  duly  filed,  entered  or  recorded  according  to  law, 
certified  by  such  officer  to  be  a  true  transcript  compared 
by  him  with  the  original  in  his  office,  shall  be  evidence  in  all 
courts  aud  proceedings,  in  like  manner  as  the  original  would 
be  if  produced. 

Set.  20.  All  conveyances  and  other  iustruments  authorized  Convey- 
by  law  to  be  filed  or  recorded,  and  which  shall  be  acknowl- 
edged or  proved  according  to  law,  and  if  the  same  shall  have 
been  filed  or  recorded,  the  record,  or  a  transcript  of  the  record, 
or  a  copy  of  the  instrument  on  file  certified  by  the  officer  in 
whose  office  the  same  may  have  been  filed  or  recorded,  may  be 
read  in  evidence  in  any  court  within  this  State  without 
further  proof  thereof;  but  the  effect  of  such  evidence  may  be 
rebutted  by  other  competent  testimony. 

8b3c.  21.    The  record  of  deeds  or  other  instruments  affecting  ceriifleii 
the  title  to  lands  heretofore  recorded  in  counties  in  this  State  dSSd"e[c. 
other  than  the  one  in  which  the  lands  described  therein  are 
located,  or  a   certified  copy  thereof,  shall  be  deemed  prima 
facie  evidence  of  the  execution  and  delivery  of  .inch  instrn- 
ntent,  and  as  such  shall  be  received  in  all  courts  in  this  State, 
and  such  certified  copy  may  be  reconled  in  the  county  in  which 
such  land  is  situated,  with  like  effect  as  the  original  deed  or  , 
other  instrument  ,  CtOOQIc 
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Sec,  22.  Whenever  any  officer  to  whom  the  legal  cuatody  of 
any  paper,  document  or  record  shall  belong,  shall  certify  that 
lie  has  made  diligent  exaTnination  in  his  office  for  such  paper, 
document  or  record,  and  that  it  cannot  be  found,  such  certifi- 
cate shall  be  presumptive  evidence  of  the  facts  so  certified, 
in  all  causes,  matters  and  proceedings  in  the  same  manner  and 
with  the  like  effect  as  if  such  officer  had  personally  testified 
to  the  same  in  the  court,  or  before  the  officer  before  whom 
snch  cause,  matter  or  proceeding  may  be  pending. 

Sdc.  23.  The  official  certificate  of  any  justice  of  the  peace 
within  any  other  state  of  the  United  States,  of  the  proceed- 
ings and  judgment  in  any  case  before  him  as  such  justice,  with 
the  certificate  of  the  clerk  of  any  court  of  record  in  the  county 
or  district  in  which  such  justice  has  executed  his  office,  at- 
tested by  his  official  seal,  setting  forth  that  the  signature  to 
the  certificate  of  the  justice  is  genuine,  and  that  he  was  such 
justice  at  the  date  of  snch  proceedings  and  judgment,  shall  be 
sufficient  evidence  of  such  proceedings  and  judgment. 

Sbc,  24.,  The  printed  copies  of  the  constitution,  laws  and 
resolutions  of  this  State,  whether  of  a  public  or  private  nature, 
which  shall  be  published  under  the  authority  of  the  govern- 
ment, shall  be  admitted  as  sufficient  evidence  thereof  in  all 
courts,  and  in  all  proceedings  within  this  State. 

Sbc.  25.  Printed  copies  of  the  constitution,  laws  and  reso- 
.  lutions  of  any  other  of  the  United  States,  or  of  any  territory 
thereof  or  of  any  foreign  state,  if  purporting  to  be  published 
under  the  authority  of  the  respective  governments,  or  if  com- 
monly admitted  and  used  as  evidence  in  their  courts  shall  be 
admitted  in  all  courts,  and  in  all  proceedings  within  the 
State,  as  prima  facie  evidence  thereof;  and  the  courts  of  this 
State  may  take  judicial  notice  thereof  without  their  formal 
introduction  in  evidence. 

Sbc.  26.  All  laws,  by-laws,  regulations,  resolutions  and 
ordinances  of  the  common  council,  or  of  the  board  of  trustees 
of  any  incorporated  city  or  village  in  this  State  may  be  read 
in  evidence  in  all  courts  of  justice  and  in  all  proceedings  be- 
fore any  officer,  body  or  board,  in  which  it  shall  be  necessary 
to  refer  thereto,  either  from  a  record  thereof,  kept  by  the  clerk 
or  recorder  of  such  city  or  village,  or  from  a  printed  copy 
thereof,  purporting  to  have  been  published  by  authority  of 
the  common  council  or  board  of  trustees,  in  a  newspaper  pub- 
lished in  such  city  or  village,  or  from  any  volume  of  ordi- 
nances, purporting  to  have  been  printed  by  authority  of  the 
common  council  or  board  of  trustees  of  such  city  or  village; 
and  such  record,  certified  copy  or  volume  shall  be  prima  facie 
evidence  of  the  existence  and  validity  of  such  laws,  regula- 
tions, resolutions  and  ordinances,  without  proof  of  the  enact- 
ment, publishing,  or  any  other  thing  concerning  the  same. 

Sec.  27.  The  unwritten  or  common  law  of  any  other  of  the 
United  States,  or  of  any  territory  thereof  or  of  any  foreign 
state  or  country,  may  be  proved  as  facts  by  parol  evidence; 
and  the  hooka  of  reports  of  cases  adjudged  in  their  courts 
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may  also  be  admitted  as  evidence  of  sucb  law ;  and  tbe  courts 
may  take  judicial  notice  of  the  same  as  in  the  case  of  statntes.  JuJ^"i 

Sbc,  28.    Any  device  affixed  to  any  deed  or  instrument  in  ^^^  ^j'^^j^^^ 
writing  by  way  of  seal,  by  any  person  signing  the  same,  exe-  bywajof  *»!. 
cuted  since  the  thirty-flrst  day  of  December,  eighteen  hundred 
and  twenty  seven,  or  hereafter  to  be  executed,  shall  l>e  received 
in  all  courts,  and  upon   all   occasions  as  evidence  that  the 
name  deed  or  instrument  was  duly  sealed,  and  equally  valid 
and  effectual,  as  if  the  same  had  been  actually  sealed;  butofflcuior     ^ 
this  section  shail  not  apply  to  ofBcial  and  corporate  seals, '"''*°"  °  *** 
in  cases  where,  according  to  law,  an  actual  sealing  may  be 
required. 

Sec,  29.     Whenever  any  certified   copy  of  a  judgment  or  certiaed 
decree  shall  have  been,  or  shall  be  recorded  in  any  register  of  Ji^S^^,, 
deeds'  office,  Buch  record  may  be  read  in  evidence  in  all  courts  *"=■ 
of  this  State,  with  like  force  and  effect  as  such  certified  copy. 

Sec.  30.    The  original  entry  of  any  judgment  or  other  pro-  original 
oeeding,  or  a  transcript  from  the  docket  of  any  justice  of  the  tntiai^pt 
peace  of  any  judgment  had  before  him ;  of  the  proceedings  in  Ji^^?""* " 
the  cause  previous  to  judgment;  of  the  execution  issued  there- 
on, if  any,  and  the  return  to  such  execution,  if  any,  when 
certified  by  the  justice  having  control  of  such  docket,  shall 
be  evidence  in  all  courts  to  prove  the  facts  stated  in  such 
originals  or  in  such  transcripts. 

Kbc,  31.    The  proceedings  in  any  cause  or  matter,  had  be-  Mwbe 
fore  a  justice,  may  also  be  proved  by  the  oath  of  the  justice;  ^JS^  ' 
and  in  case  of  the  death  or  absence  of  the  justice,  they  may  Jutic*- 
l)e  proved  by  producing  the  original  minutes  of  such  proceed-  STust't  *«" ' 
ings,  entered  in  a  book  kept  by  such  justice,  accompanied  by 
proof  of  his  handwriting,  or  they  may  be  proved  by  producing 
copies  of  such  minutes,  sworn  to  by  a  competent  witness,  as 
'  having  been  compared  by  him  with  the  original  entries,  with 
proof  that  such  entries  were  in  the  handwriting  of  the  justice. 

Sec,  32,    Copies  of  all  papers,  documents,  plata,  maps,  eu-  copies  of 
tries,  or  records  filed,  entered,  or  recorded  in  any  land  office  Sfroms^tc., 
of  the  United  States  situated  in  the  State  of  Michigan,  certi-  J,b^, 
fled  by  the  register  or  receiver  of  such  land  office  to  be  a  cor- 
rect transcript  compared  by  him  with  the  original  in  said  land 
office,  shall  be  evidence  in  all  courts  aud  proceedings  in  like 
manner  and  to  the  same  extent  as  the  original  would  be  if 
produced. 

Ssc.  33.  Copies  of  all  papers,  documents,  maps,  plats,  en-  R«i!orda  of 
tries,  or  records  filed  with  the  board  of  control  of  the  Saint  ft^-^i^i. 
Mary's  Falls  Ship  Canal,  or  entered  in  the  records  of  the 
proceedings  of  said  board  of  control,  certified  by  the  Auditor 
-General  of  this  State  to  be' a  true  transcript  compared  by  bim 
with  the  original  in  the  office  of  said  board  of  control,  shall 
be  evidence  in  all  courts  and  proceedings  in  like  manner  and 
fo  the  same  extent  as  the  original  would  be  if  produced. 

Sbc.  34.  Any  copy  of  the  record  of  observations  in  regard  obwrvationB 
to  the  condition  of  the  weather  taken  under  the  direction  of  SJtrtS""" 
the  signal  service  department  of  the  United  States,  when  certi- 

L  i,_: I, Google 
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Ii«d  b^  tile  uDicur  in  charge  lliereof  at  the  place  where  the 
Name  ia  taken  and  kept,  that  the  same  is  a  true  copy  of  the 
record  on  file  in  said  signal  service  office,  may  be  received  in 
evidence  in  any  civil  cause  In  any  court,  and  shall  be  prima 
facie  evidence  of  the  facts  and  circumstances  therein  con- 
tained and  stated. 

Sec.  35.  When  notice  of  any  application  to  any  court  or 
judicial  officer  for  any  proceeding  authorized  by  law,  is  re- 
quired by  law  to  be  published  in  one  or  more  newspapers,  an 
affidavit  of  the  printer  of  any  sucli  paper,  or  of  his  foreman  or 
principal  clerk,  annexed  to  a  printed  copy  of  sucb  notice  taken 
from  the  paper  in  which  it  was  published,  and  specifying  the 
times  when,  and  the  paper  in  which  such  notice  was  published 
may  be  filed  with  the  proper  officer  of  the  court,  or  with  the 
judicial  officer  l)efore  whom  such  proceeding  shall  be  pending, 
at  any  time  within  six  months  after  the  last  day  of  the  publi- 
cation of  such  notice. 

Sbc.  36,  When  any  notice  of  a  sale  of  real  property  is  re- 
quired by  law  to  be  published  in  any  newspaper,  an  affidavit 
of  the  printer  of  such  paper,  or  of  his  foreman,  or  principal 
clerk,  annexed  to  a  printed  copy  of  such  notice  taken  from 
the  paper  in  which  it  was  published,  and  specifying  the 
times  when  and  the  paper  in  which  it  was  published,  may  be 
filed  at  any  time  within  six  months  after  the  last  day  of  such 
publication,  with  the  county  clerk  of  the  county  in  which  the 
premises  sold  are  situated,  or  if  such  sale  were  made  in  pur- 
suance of  the  order  of  any  judge  of  probate  or  court  of  chan- 
cery, such  affidavit  may  be  filed  with  such  judge  of  probate  or 
with  a  clerk  of  such  court  of  chancery,  as  the  case  may  be. 

Sko.  .17,    The  original  affidavit  so  filed  pursuant  to  the  two 
l,'»st  sections,  and  copies  thereof  duly  certified  by  the  officer  in 
whose  custody  the  same  slmll  be,  shall  be  presumptive  evi-  ■ 
denre  in  all  cases,  of  the  facts  contained  in  such  affidavits, 

Nkh',  ^H.  The  affidavit  of  the  printer,  or  foreman,  or  clerk 
of  any  printer  of  a  public  newspaper,  published  in  this  Stale, 
of  tlic  publication  of  any  notice  or  advertisement,  which  by 
any  law  of  this  State  shall  be  required  to  be  published  in 
such  newspaper,  shall  be  entitled  to  be  read  in  all  courts  of 
justice  in  this  State,  and  in  all  proceedings  before  any  officer, 
liody  III'  board  in  which  it  shall  be  deemed  necessary  to  refer 
thereto,  and  shall  be  prima  facie  evidence  of  such  publication, 
and  of  the  facts  therein  stated. 

Sbc.  39,  Whenever  a  certified  copy  of  any  affidavit,  record, 
document  or  paper,  is  declared  by  law  to  be  evidence,  such 
copy  shall  be  certified  by  the  clerk  or  officer  in  whose  custody 
the  same  is  by  law  required  to  be,  to  have  been  compared  by 
him  with  the  original,  and  to  be  a  correct  transcript  there- 
from, and  of  the  whole  of  such  original;  and  if  such  officer 
have  any  official  seal  by  law,  such  certificate  shall  be  attested 
by  such  seal ;  and  if  such  certificate  be  given  by  the  clerk  of 
any  county,  in  his  official  character  as  such  clerk,  it  shall  he 
attested  bv  the  seal  of  the  court  of  which  he  is  clerk. 
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8bc.  40.  But  tli^  preceding  section  shall  not  be  construed  when  miI  not 
to  require  tte  affixing  of  the  seal  of  any  court  to  any  certified  **  ^  »'"»"'■ 
copy  of  any  rule  or  order  made  by  Buch  court,  or  of  any  paper 
filed  therein,  when  such  copy  is  used  in  the  same  court,  or  be- 
fore any  officer  thereof;  nor  to  require  the  seal  of  the  su- 
preme court  to  be  affixed  to  a  certified  copy  of  any  rule  or 
order  of  that  court,  when  used  in  any  circuit  court. 

Sac.  41.   Every  written  instrument,- except  promissory  notes  Acknowiedg- 
and  bills  of  exchange,  and  except  the  last  wills  of  deceased  ^t«o  in- 
persons,  may  be  proved  or  acknowledged  in  the  manner  now  ^/^P^'*' 
provided  by  taw,  for  taking  the  proof  or  acknowledgment  of 
conveyances  of  real  estate,  and  the  certificate  of  the  proper 
officer  endorsed  thereon,  shall  entitle  such  instrument  to  be 
received  in  evidence  on  ttie  trial  of  any  action,  with  the  same 
effect,  and  in  the  aame  manner,  as  if  such  instrument  were  a 
conveyance  of  real  estate. 

Kbc.  42.  The  original  certificates  and  records  of  marriage  cwiiboms 
made  by  the  minister,  justice  or  other  person  authorized  to  SwrtM^"*' "' 
solemnize  marriages,  as  prescribed  by  law,  and  the  record 
thereof  made  by  Uie  county  clerk,  or  A  copy  of  such  record, 
duly  certified  by  such  clerk,  shall  be  received  in  all  courts 
and  places  as  presumptive  evidence  of  the  fact  of  such 
marriage. 

Sec.  43,    The  record  of  any  license  to  marry,  or  of  any  mar-  Record  of 
riage  certificate,  in  any  county  clerk's  office,  or  a  certified  copy  ^^„ 
tliereof,  shall  be  prima  facie  evidence  in  any  court  or  proceed- 
ings in  this  State,  with   the  same  force  and  effect  as  if  the 
original  were  produced,  both  as  to  the  facts  therein  contained 
and  as  to  the  genuineness  of  the  signatures  thereto. 

Sec.  44.  Certificates  of  the  purchase  of  public  lands,  signed  CMtmotM  o( 
by  the  receiver,  shall  be  evidence  in  any  court  in  this  State,  pubiic^fantu, 
'Ihat  the  possession  of  the  lands  described  in  said  certificate  or 
certificates,  is  in  the  person  or  i>erson8,  his,  her,  or  their  heirs 
or  astiigns,  holding  said  certificate  or  certificates,  as  against 
any  person  or  persons,  not  having  a  better  title  to  such  land 
Ihan  actual  possession. 

Sec.  45.    Whenever  it  becomes  necessary  to  show  the  breed-  Bt«edLi«  or 
ing  of  any  horse  in  any  action  at  law  or  in  equity,  the  sameJ^OTm'. 
may  be  shown  by  Wallace's  Year  Book,  Wallace's  American 
Trotting  Register,  The  American  Percheron  Horse  Breeders' 
and   Importers'  Association,  Percheron   Society  of  America. 
The  American  Percheron  Horse  Breeders'  Association  or  the 
Percheron  Stud  Book  of  America;  and  whenever  a  horse  is 
registered  In  any  of  the  registers  aforesaid,  or  with  said  so- 
ciety or  either  of  said  associations,  the  record  of  such  regis- 
tration or  the  society's  or  association's  certificate  of  such  regis-  Reoord  of 
tration  under  its  corporate  seal  shall  be  prima  facie  evidence""'"™""'* 
of  the  breeding  of  such  horse. 
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Miscellaueous  Pruvisions. 

8bc.  46.  It)  any  action  upon  a  sealed  instrumeDt,  and  where 
a  set-off  is  founded  on  any  sealed  instrument,  the  seal  thereof 
shall  odIj  he  presumptive  evidence  of  a  sufficient  considera- 
tion, wbich  may  be  rehutted  in  the  same  manner,  and  to  the 
same  extent,  as  if  such  instrument  were  not  sealed. 

Bdc.  47.  In  any  suit  or  proceeding,  civil  or  criminal  here- 
after instituted  in  any  of  the  courts  of  this  State,  wherein  it 
shall  become  material  or  necessary  to  prove  the  incorpora- 
tion of  any  company  or  corporation,  or  the  existence  of  any 
joint  stock  company  or  association,  whether  the  same  be  a 
foreign  or  domestic  cori>oration,  company,  or  association,  evi- 
dence that  such  corporation,  company,  or  association  is  doing 
business  under  a  certain  name  shall  be  prima  facie  proof  of 
its  due  incorporation  or  existence  pursuant  to  law,  and  of  its 
name. 

Sec.  48.  In  any  suit  or  proceeding  hereafter  instituted  in 
any  of  the  courts  of  this  State,  wherein  it  shall  become  ma- 
terial or  necessary  to  prove  the  copartnership  of  any  firm  or 
association  the  plaintiffs  may  cause  to  be  served  upon  the  de- 
fendant, with  a  copy  of  the  declaration  filed  in  the  cause,  or 
with  the  process  by  which  suit  is  commenced,  an  affidavit 
stating  that  the  plaintiifs  were  the  persons  comprising  such 
partnership  at  the  time  the  contract  in  question  was  made,  or 
the  cause  of  action  accrued;  and  such  affidavit  shall  be  prima 
facie  evidence  of  such  existence  of  such  partnership  or  asso- 
ciation, unless  the  defendant  shall  file  with  his  plea  an  affi- 
davit denying  the  existence  of  such  partnership  or  asso- 
ciation. 

Sbc.  49.  Any  corporation,  joint  stock  company,  or  partner- 
ship association,  limited,  may  have  a  common  seal  which  it  - 
may  alter  at  pleasure,  and  such  seal  affixed  to  any  instru- 
ment purporting  to  be  executed  by  any  such  corporation,  joint 
stock  company  or  partnership  association,  limited,  foreign  or 
domestic,  shall  be  prima  facie  proof  of  the  due  adoption  of 
said  seal,  and  that  it  was  affixed  to  said  instrument  by  due 
authority,  and  that  said  instrument  was  in  fact  lawfully  ex- 
ecuted by  such  corporation,  joint  stock  company  or  partner- 
ship association,  limited. 

Sec.  50.  Whenever  upon  the  trial  of  any  action,  civil  or 
criminal,  or  upon  the  hearing  of  any  judicial  proceeding,  a 
written  instrument  is  offered  in  evidence,  to  which  there  is  a 
subscribing  witness,  it  shall  not  be  necessary  to  call  such  sub- 
scribing witness,  but  such  instrument  may  be  proved  in  the 
same  manner  as  it  might  be  proved  if  there  were  no  subscrib- 
ing witness  thereto,  except  in  cases  of  written  instruments  to 
the  validity  of  which  one  or  more  subscribing  witnesses  are 
required  by  law. 

Sec.  51.  Whenever  in  any  suit  or  proceeding  in  any  of  the 
courts  of  this  State,  it  shall  he  necessary  or  proper  to  prove 
the  signature  or  the  handwriting  of  any  person,  it  shall  be 
competent  to  introduce  in  evidence  for  the  purpose  of  com- 


AXlJ^Ie 


PUBLIC  ACTS,  1915— No.  314.  105 

yarisoD,  any  specimen  or  specimens  of  the  haadwritiDg  or 
signature  of  such  person,  adiuitted  or  proved  to  tbe  BEtisfac- 
tion  of  tbe  court  to  be  genuine,  whether  or  not  the  paper  on 
which  such  handwriting  or  signature  appears  is  one  admis- 
sible in  evidence  or  connected  with  the  case  or  not :  Provided,  Ptoviao. 
That  if  such  paper  is  not  one  admissible  in  evidence  for  some  Sdmlssibie 
other  purpose,  or  connected  with  the  cane,  it  shal!  not  be  ad-  ">«»"'«"<*■ 
missibfe  in  evidence  for  the  purpose  of  comparison  unless  it 
was  made  l>efore  the  controversy  arose  concerning  which  such 
suit  or  proceediug  was  brought. 

Sk;.  52.  In  all  actions  brought  in  any  of  the  courts  of  t''""  J^JJ^ o^  "P*" 
State,  to  recover  the  amount  due  on  an  open  account  or  upon  ucouot 
an  account  stated,  if  the  plaintiff  or  some  one  in  his  behalf  •****^' 
shall  make  an  affidavit  of  the  amount  due,  as  near  as  he  can 
estimate  tbe  same,  over  and  above  ail  legal  set-off,  and  annex 
thereto  a  copy  of  said  account,  and  cause  a  copy  of  said  affi- 
davit and  account  to  be  served  upon  the  defendant,  with  a 
copy  of  the  declaration  filed  in  the  cause,  or  with  the  process 
by  which  sucb  action  is  commenced,  such  affidavit  shall  be 
deemed  prima  facie  evidence  of  such  indebtedness,  unless  tbe 
defendant  with  his  plea  shall,  by  himself  or  agent,  make  an 
affidavit  and  serve  a  copy  thereof  on  tbe  plaintiff  or  his  at- 
torney, denying  the  same;  and  if  the  defendant  in  any  action 
shall  give  notice,  with  his  plea  of  a  set-off,  founded  upon  an  sn-oB. 
open  account,  or  upon  an  acconnt  stated,  and  shall  annex 
to  such  plea  and  notice  a  copy  of  such  account,  aud  an  afB- 
davit  made  by  himself  or  by  some  one  in  his  behalf,  showing 
the  amount  or  balance  claimed  by  the  defendant  upon  such 
account,  and  that  such  amount  or  balance  is  justly  owing  and 
due  to  the  defendant,  or  that  he  is  justly  entitled  to  have  such 
account,  or  said  balance  thereof,  set  off  against  the  claim 
made  by  said  plaintiff,  and  shall  serve  a  copy  of  such  account 
and  affidavit,  with  a  copy  of  sucb  plea  and  notice,  upon  tbe 
plaintiff  or  his  attorney,  such  affidavit  shall  be  deemed  prima 
facie  evidence  of  such  set-off,  and  of  the  plaintiff's  liability 
thereon,  unless  the  plaintiff,  or  some  one  in  his  behalf,  shall 
within  ten  days  after  such  service  in  causes  in  the  circuit 
court,  and  before  trial  in  other  cases,  make  an  affidavit  deny- 
ing such  account  or  some  part  thereof,  and  the  plaintiff's  in- 
debtedness or  liability  thereon  and  serve  a  copy  thereof  upon 
the  defendant  or  his  attorney,  and  in  case  of  a  denial  of  part 
of  such  set-off,  the  defendant's  affidavit  shall  be  -deemed  to 
be  prima  facie  evidence  of  such  part  of  the  set-off  as  is  not 
denied  by  the  plaintiff's  affidavit ;  Provided,  That  any  affidavit  Provieo. 
in  this  section  mentioned  shall  be  deemed  sufficient  if  theJJn^^fi. 
same  is  made  within  ten  days  next  preceding  the  issuing  of 
the  writ  or  filing  of  the  declaration  or  plea. 

Sec.  53.     In  all  trials,  hearings,  and  proceedings  in   any  Books  of 
cause  or  suit  in  any  court,  or  before  any  officer,  arbitrators,  or  "ccount- 
referees,  books  of  accounts,  containing  charges  or  entries  for 
money  paid,  laid  out,  furnished  or  lent,  shall  be  received  aud 
admitted  as  evidence,  and  deemed  to  be  evidence  of  such 


14 


Google 


PUBLIC  ACTS,  1915-No.  314. 


Proof  Kod 
ttruineDt. 


Proof  of  lost 

negotiable 

promlaiorr 


Bond  of 
Indamnily 
to  be  ctven. 


Further   ■ 


Adminlan  Of 


cliurges  and  entrieB,  and  tUat  bucIi  muueje  were  so  paid,  laid 
out,  furoished  orient,  as  is  in  such  books  charged  or  entered, 
and  of  the  liability  of  the  person  charged  therefor,  in  the  same 
manner  and  to  the  same  extent  aB  books  of  account  contain- 
ing charges  for  goods,  wares,  or  merchandise  sold  and  de- 
livered, are  received  and  admitted  as  evidence  of  sale  and  de- 
livery of  such  goods  and  merchandise,  and  of  the  liability  of 
the  person  charged  therefor:  Provided,  This  section  shall  no.t 
apply  to  cases  where  persons  acting  or  having  acted  as  com- 
mission merchants  or  agents  for  the  sale  of  produce,  grain, 
or  other  property  on  commission,  except  as  to  the  amount 
charged  as  commissions  for  selling,  or  buying  such  ptoduce, 
grain  or  other  property  unless  accompanied  by  u  voucher  or- 
receipt  for  the  money  so  claimed  to  be  laid  out,  lent,  or  fur- 
nished. 

Sec.  54.  Whenever  a  party  to  any  instrument  shall  have 
been  permitted  to  prove  by  his  own  oath  the  loss  of  any  in- 
strument, in  order  to  admit  other  proof  of  the  contents  there- 
of, the  adverse  party  may  also  be  examined  t),v  the  court  on 
oath,  to  disprove  such  loss,  and  to  account  for  such  instrument. 

Sbc.  55.  In  any  suit  fodnded  on  any  negotiable  promissory 
note  or  bill  of  exchange,  or  in  which  such  note,  if  produced, 
might  be  allowed  as  a  set-off  in  the  defense  of  any  suit,  if  it 
appear  on  the  trial  that  such  note  or  bill  was  lost  while  it 
belonged  to  the  party  claiming  the  amount  due  thereon,  parol 
or  other  evidence  of  the  contents  thereof  may  be  given  on  such 
trial,  and  notwithstanding  such  bill  or  note  was  negotiable, 
such  party  shall  be  entitled  to  recover  the  amount  due  tliereon, 
as  if  such  note  or  bill  had  been  produced. 

Ssc.  66.  But  to  entitle  a  party  to  such  recovery,  he  shall 
execute  a  bond  to  the  adverse  party,  in  a  penalty  at  least 
double  the  amount  of  such  note  or  bill,  with  two  sureties  to 
be  approved  by  the  court  in  which  the  trial  shall  be  had,  con- 
ditioned to  indemnify  the  adverse  party,  bis  heirs,  and  per- 
sonal representatives  against  all  claims  by  any  other  person  on 
account  of  such  note  or  bill,  and  against  all  costs  and  ex- 
penses by  reason  of  such  claim:  Provided,  That  such  party 
shall  not  recover  costs  in  such  case,  unless  (before  the  com- 
mencement of  such  suit)  he  shall  have  executed  and  tendered 
to  such  adverse  party,  or,  in  case  of  several  defendants,  to 
one  of  such  defendants,  a  bond  conditioned  as  aforesaid,  with 
sureties  as  aforesaid,  approved  by  the  judge  or  clerk  of  such 
court,  or  the  circuit  court  commissioner  of  tJie  county  where 
such  suit  is  brought,  or,  in  actions  brought  before  justices  of 
the  peace,  by  such  justice:  And  Provided  further;  That  upon 
filing  such  last  mentioned  bond  with  the  clerk  of  said  court, 
or  with  such  justice,  at  the  time  of  the  commencement  of  sucti 
suit,  no  other  or  further  bond  shall  be  necessary  to  entitle 
such  party  to  such  recovery  upon  snch  note  or  bill,  with  costs 
as  aforesaid. 

Ssc.  57.  In  suits  by  or  against  a  corporation,  the  admission 
of  any  member  thereof  not  named  on  the  record  as  a  party  to 
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such  Buit,  ediall  nut  be  received  as  evidence  agaiust  sticli 
corporation,  unless  such  adraiBsion  was  made  concerning  aouie 
transaction,  in  which  such  member  was  the  authorized  agent 
of  auch  corporation, 

Sbc.  58.     In  proceedings  for  the  probate  of  wills,  it  shall  S'Effi^"^ 
not  be  necessary  for  the  proponent  in  the  first  instance  to 
introduce  any  proof  to  show  the  competency  of  the  decedent 
to  make  a  will,  but  the  like  presumption  of  mental  compe- 
tency shall  obtain  as  in  other  cases. 

Sbc.  59.    Any  competent  witness  in  a  cause  shall  not  be  ex-  whan 
cused  from  answering  a  question  relevant  to  the  matter  in«ic^froni 
issue,  on  the  ground  merely  that  the  answer  to  such  question  »n"»'«ring. 
may  establish,  or  tend  to  establish,  that  such  witness  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit;  but  this  provi- 
sion shall  not  be  construed  to  require  a  witness  to  give  any  Cooitruction 
answer  which  will  have  a  tendency  to  accuse  himself  of  any  "' '"^"^''■ 
crime  or  misdemeanor,  or  to  expose  him  to  any  penalty  or 
forfeiture,  nor  in  any  respect  to  vary  or  alter  any  other  rule 
respecting  the  examination  of  witnesses. 

Sec.  60.    No  person  shall  be  excused  from  attending  and  witneaMB  in 
testifying,  or  from  producing  books,  papers,  contracts,  agree-  Si^lict' w. 
nieuts  and  documents  in  any  cause,  suit  or  proceeding,  civil,  "^'s^- 
criminal  or  otherwise,  based  upon  or  growing  out  of  any  al- 
leged violation  of  any  of  the  provisions  of  act  two  hundred 
flfty-flve  of  the  public  acts  of  eighteen  hundred  ninety-nine, 
relating  to  trusts  and  combinations  in  restraint  of  trade  or 
of  any  act  amendatory  or  declaratory  thereof,  or  supplemental 
thereto  in  any  court  of  competent  jurisdiction,  on  the  ground 
or  for  the  reason  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him,  may  tend  to  criminate  him  or 
subject  him  to  fine,  punishment,  |>enalty  or  forfeiture.    The 
attendance  and  testimony  of  such  persons  in  such  cases  and 
the  production  of  such  books,  papers,  contracts,  agreements 
and  documents  may  be  enforc^  in  the  same  manner  as  in 
any  other  cause,  suit  or  proceeding.    But  no  person  shall  be  immuniiy 
prosecuted  or  subjected  to  any  fine,  imprisonment,  penalty  or  u^a.  '*"*'*^" 
forfeiture  for  or  on  account  of  any  matter  or  thing  concern- 
ing which  he  may  testify,  or  produce  evidence,  documentary 
or  otherwise,  in  any  such  case,  suit  or  proceeding.     No  testi- 
mony so  given  by  him  shall  in  any  prosecution  be  used  as 
evidence,  either  directly  or  indirectly,  against  him:  Provided,  ^'!^'f% 
That  immunity  shall  extend  only  to  a  natural  person  who  in  immuDiiy. 
obedience  to  a  subpoena  gives  testimony  under  oath,  or  pro- 
duces evidence,  documentary  or  otherwise,  under  oath :  Pro-  ^"J^' 
vided  further,  That  no  person  so  testifying  shall  be  exempt  no  peraon 
from  prosecution  and  punishment  for  perjury  committed  in  SJSScu/ira" 
so  testifying.  for  perjury. 

6bc.  61.    No  minister  of  the  gospel,  or  priest  of  any  de-  Minuter  or 
nomination  whatsoever,  shall  be  allowed  to  disclose  any  con-  §Sd^lS;>n° 
fesaions  made  to  him  in  his  professional  character,  in  the  '«*'""» 
course  of  discipline  enjoine<]  by  the  rules  or  practice  of  such 
denomination. 


:yGoogIe 
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Of  Privilege  and  f^nii|)etency  of  W'i 

Sec.  62.  No  |>er8on  duly  aiilliorized  to  practice  medicine  or 
surgery  shall  be  allowed  to  disclose  any  information  which  he 
may  have  acquired  in  attending  any  patient  in  his  professional 
character,  and  which  inforniation  was  necessary  tu  enable  him 
to  prescribe  for  such  patient  as  a  physician,  or  to  do  any  act 
for  him  as  a  surgeon:  Provided,  htnc-etcr,  That  in  case  such 
*  patient  shall  bring  an  action  against  any  defendant  to  recover 
for  any  personal  injuries,  or  for  any  malpractice,  if  such 
plaintiff  shall  produce  any  physician  as  a  witness  in  his  own 
behalf,  who  has  treated  him  for  such  injury,  or  for  any  disease 
or  condition,  with  reference  to  which  such  malpractice  is  al- 
leged, he  shall  be  deemed  to  have  waived  the  privilege  here- 
inbefore provided  for,  as  to  any  or  all  other  physicians,  who 
may  have  treated  him  for  such  injuries,  disease  or  condition: 
Provided  further.  That  after  the  decease  of  such  patient,  in 
a  contest  upon  the  question  of  admitting  the  will  of  such 
patient  to  probate,  the  heirs  at  law  of  such  patient,  whether 
proponents  or  contestants  of  his  will,  shall  be  deemed  to  be 
personal  representatives  of  such  deceased  patient  for  the  pur- 
pose of  waiving  the  privilege  hereinbefore  created. 

Sec.  6S.  No  person  shall  be  excluded  from  giving  evidence 
[  in  any  matter,  civil  or  criminal,  by  reason  of  crime  or  for 
any  interest  of  such  person  in  the  matter,  suit,  or  proceeding 
in  question,  or  in  the  event  of  such  matter,  suit  or  proceeding, 
in  which  such  testimony  may  he  offered,  or  by  reason  of 
marital  or  other  relationship  to  any  party  thereto;  but  such 
interest,  relationship,  or  conviction  of  crime,  may  be  shown 
for  the  purpose  of  drawing  in  question  the  credibility  of  such 
witness,  except  as  is  hereinafter  provided. 

Sec.  04.  On  the  trial  of  any  issue  joined,  or  in  any  matter, 
suit  or  proceeding,  in  any  court,  or  on  any  inquiry  arising  in 
any  suit  or  proceeding  in  any  court,  or  before  any  oflBcer  or 
person  having  by  law,  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence,  the  parties  to  any  such 
suit  or  proceeding  named  in  the  record,  and  persons  for  whose 
benefit  such  suit  or  proceeding  is  prosecuted,  or  defended,  may 
l)e  witnesses  therein  in  their  own  behalf  or  otherwise,  in  the 
same  manner  as  other  witnesses,  except  as  hereinafter  other- 
wise provided;  and  the  deposition  of  any  such  party  or  per- 
son may  be  taken  and  used  in  evidence  under  the  rules  and 
statutes  governing  depositions,  and  any  such  party  or  per- 
son may  be  proceeded  against  and  compelled  to  attend  and 
testify,  as  is  provided  by  law  for  other  witnesses.  No  person 
shall  be  disqualified  as  a  witness  in  any  civil  or  criminal  case 
or  proceeding  by  reason  of  bis  interest  in  the  event  of  the 
same  as  a  party  or  otherwise  or  by  reason  of  his  having  been 
convicted  of  any  crime;  but  such  interest  or  conviction  may 
be  shown  for  the  purpose  of  affecting  his  credibility:  Pro- 
vided, hoicever,  That  a  defendant  in  any  criminal  case  or  pro- 
ceeding shall  only  at  his  own  request  be  deemed  a  competent 
witness,  and  his  neglect  to  testify  shall  not  create  any  pre- 
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BumptioD  against  tiim,  nor  shall  the  court  permit  any  refer- 
ence or  comment  to  be  made  to  or  upon  such  neglect. 

Sec.  65.     When  a  suit  or  proceeding  is  prosecuted  or  de-  J^JSlS'wiy 
fended  b;  the  heirs,  asaignB,  devisees,  legatees,  or  personal  in  suits  oi 
representatives  of  a  deceased  person,  the  opposite  party,  if  ex-  J^'  ""k™- 
amined  as  a  witness  in  his  ovn  behalf,  shall  not  be  admitted 
to  testify  at  all  to  matters  which,  if  true  must  have  been 
equally  within  the  knowledge  of  such  deceased  person;  and 
when  any  suit  or  proceeding  is  prosecuted  or  defended  by  any 
surviving   partner   or   partners,   the   opposite   party,   if   ex- 
amined as  a  witness,  in  his  own  behalf  shall  not  be  admitted 
to  testify  at  all  in  relation  to  matters  which,  if  true,  must 
have  been  equally  within   the  knowledge  of  the  deceased 
partner,  and  not  within  the  knowledge  of  any  one  of  the  sur- 
viving partners.    No  person  who  shall  have  acted  as  an  agent 
in  the  making  or  continuing  of  a  contract  with  any  person  who 
may  have  died,  shall  be  a  competent  witness  in  any  suit  in- 
volving such  contract,  as  to  matters  occurring  prior  to  the 
death  of  such  decedent,  on  behalf  of  the  principal  to  such  con- 
tract against  the  legal  representatives  or  heirs  of  sur^h  dece- 
dent, nnless  he  shall  be  called  by  such  heirs  or  legal  repre- 
sentatives.   And  when  any  suit  or  proceeding  is  prosecuted  or 
defended  by  any  corporation,  the  opposite  party,  if  examined 
as  a  witness  in  his  own  behalf,  shall  not  be  admitted  to  testi- 
fy at  all  in  relation  to  matters  which,  if  true,  must  have  been 
equally  within  the  knowledge  of  a  deceased  oiHcer  or  agent  of 
the  corporation,  and  not  within  the  knowledge  of  any  sur- 
viviufT  officer  or  agent  of  the  corporation,  nor  when  any  suit 
or  proceeding  is  prosecuted  or  defended  by  the  heirs,  assigns, 
devisees,  legatees,  or  personal  jepresentatives  of  a  deceased 
person  against  a  corporation  (or  its  assigns)  shall  any  person 
who  is  or  has  been  an  officer  or  agent  of  any  such  corpora- 
tion be  allowed  to  testify  at  all  in  relation  to  matters  which, 
if  true,  must  have  been  equally  within  the  knowledge  of  such 
deceased   person :   Provided.  That  whenever  the  words  "the  ?f2"!*?' 
opposite  party"  occur  in  this  section  it  shall  be  deemed  to  "oppM^te" 
include  the  assignors  or  assignees  of  the  claim  or  any  part  p*"''" 
thereof  in  controversy:  Provided  further,  That  when  the  testi-  Proviso, 
mony  of  any  person  would  be  barred  in  case  of  the  death  of  ^^m. 
any  of  the  persons  hereinbefore  mentioned,  it  shall  also  be 
barred  if  such  person  shall  have  been  adjudged  to  be  and  still 
in  at  the  time  of  the  trial  insane  or  mentally  incompetent,  as 
to  all  matters,  which,  if  true,  must  have  been  equally  within 
his   knowledge  at  a  time  when  he  was  sane  and  mentally 
competent:  And  Provided  further.  That  whenever  the  deposi  ^'^^ 
tion,  affidavit  or  testimony  of  such  party  taken  in  his  life-  Smdavit 
time  or  when  mentally  sonnd  shall  be  read  in  evidence  in  such  J^^"" 
suit  or  proceeding,   the  affidavit  or  testimony  of  the  other 
party  shall   be  admitted   in  his  own   behalf  on  all  matters 
mentioned  or  covered  in  such  deposition,  affidavit  or  testi-  ^"'iJSj' 
mony :  And   Provided  further,  That  when  the  testimony  or  i^timnnr 
deposition  of  any  witness  has  once  been  taken  and  used  (or^'^^'Jf 
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shall  have  heretofore  been  taken  and  need)  npcm  the  trial  of 
any  cause,  and  the  same  was,  when  so  taken  and  need,  cmnpe- 
tcnt  and  admissible  under  this  section,  the  enbseqaent  death 
or  incompetency  of  such  witness  or  of  any  other  person  shall 
not  render  snch  testimony  incompetent  ander  this  section,  bnt 
auch  testimony  shall  be  received  npon  any  subsequent  trial 
of  such  cause. 

Sbc.  66.  Hereafter  in  any  suit  or  proceeding  in  any  conrt 
of  law  or  eqnity  in  this  State,  either  party,  if  he  shall  call  as  a 
witness  in  his  behalf,  the  opposite  party,  employe  or  agent  of 
said  opposite  party,  or  any  person  who  at  the  time  of  the 
happening  of  the  transaction  ont  of  which  such  suit  or  pro- 
ceeding grew,  was  an  employe  or  agent  of  the  opposite  party, 
shall  have  the  right  to  cross-examine  such  witness  the  same 
as  if  he  were  called  by  the  opposite  party;  and  the  answers 
of  such  witness  shall  not  interfere  with  the  right  of  such 
party  to  introduce  evidence  npon  any  issne  involved  in  such 
suit  or  proceeding,  and  the  party  so  calling  and  examining 
such  witness  shall  not  be  bound  to  accept  such  answers  as 
true. 

Biv.  67.  A  husband  shall  not  be  examined  as  a  witness  for 
or  against  his  wife  witliont  her  consent;  nor  a  wife  for  or 
against  her  husband  without  hig  consent,  except  in  salts  for 
divorce  and  in  cases  of  prosecution  for  bigamy,  and  where  the 
ransc  of  action  grows  ont  of  a  personal  wrong  or  injury  done 
by  one  to  the  other,  or  grows  ont  of  the  refusal  or  neglect  to 
furnish  the  wife  or  children  with  suitable  support,  and  except 
in  cases  of  desertion  or  abandonment,  and  cases  arising  under 
act  one  hundred  thirty-six  of  the  Public  Acts  of  nineteen  hun- 
dred five,  relating  to  marriage,  and  cases  where  the  husband 
or  wife  shall  be  a  party  to  the  record  in  a  suit,  action,  or  pro- 
ceeding, where  the  title  to  the  separate  property  of  the  husband 
or  wife  so  called  or  offered  as  a  witness,  or  where  the  title  to 
property  derived  from,  through  or  under  the  husband  or  wife 
HO  called  or  offered  as  a  witness,  shall  be  the  subject  matter 
in  controversy  or  litigation  in  such  suit,  action  or  proceed- 
ing, in  opposition  to  the  claim  or  interest  of  the  other  of  said 
married  persons,  who  is  a  party  to  the  record  in  such  suit, 
action  or  proceeding;  and  in  all  such  cases,  such  hnsband  or 
wife  who  makes  such  claim  of  title,  or  under  or  from  whom 
such  title  is  derived,  shall  be  as  competent  to  testify  in  re- 
lation to  said  separate  property  and  the  title  thereto  without 
the  consent  of  said  husband  or  wife,  who  is  a  party  to  the 
record  iiT  such  suit,  action  or  proceeding,  as  though  such  mar- 
riage relation  did  not  exist;  nor  shall  either,  during  the  mar- 
riage or  afterwards,  without  the  consent  of  both,  be  examined 
as  to  any  communication  made  by  one  to  the  other  during 
the  marriage,  but  in  any  action  or  proceeding  instituted  by 
the  husband  or  wife,  in  consequence  of  adultery,  the  husband 
and  wife  shall  not  be  competent  to  testify. 

Skp.  6S.  Whenever  a  child  nnder  the  age  of  ten  years  is  pro- 
duced as  a  witness,  the  court  shall  by  an  examination  made 
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by  itself  pnblicly,  or  separate  and  apart,  ascertain  to  its  own 
satiafactioD  whether  Buch  child  has  safflcient  intelHgence  and 
j<ense  of  obligation  to  tell  the  truth  to  be  safely  admitted  to 
testify;  and  in  snch  case  such  testimony  may  be  given  on  a 
promise  to  tell  the  truth  instead  of  upon  oath  or  statutory 
afBrmation,  and  shall  be  given  such  credit  as  to  the  court  or 
jnry,  if  there  be  a  jury,  it  may  appear  to  deserve. 

Sec.  69.    No  expert  witness  shall  be  paid,  or  receive  as  com-  compMiMtkui 
pensation  in  any  given  case  for  his  services  as  such,  a  sum  in  5fi,^S^ 
excess  of  the  ordinary  witness  fees  provided  by  law,  unless 
the  court  before  whom  such  witness  is  to  appear,  or  has  ap- 
peared, awards  a  larger  sum.    Any  such  witness  who  shall  ^jjtj 'or 
directly  or  indirectly  receive  a  larger  amount  than  such  award,  p«;iiiB"&!^r 
and  any  person  who  shall  pay  such  witness  a  larger  sum  than  "™-» 
such  award,  shall  be  guilty  of  a  contempt  of  court,  and  on 
conviction  thereof  be  punished  accordingly. 

Sec.  70.     No  more  than  three  experts  shall  be  allowed  to  Numbm 
testify  on  either  side  as  to  the  same  issue  in  any  given  case:     ""^  °' 
Provided,  The  court  trying  such  case,  may,  in  its  discretion,  ^Sri'i*"" 
permit  an  additional  number  of  witnesses  to  testify  as  experts,  number' 

Bet.  71.    The  provisions  of  the  two  preceding  sections  shall  ^niic»tion 
not  bo  applicable  to  witnesses  testifying  to  the  establiehed  JjdiSy" 
facts,  or  deductions  of  science,  nor  to  any  other  specific  facts, 
but  only  to  witnesses  testifying  to  matters  of  opinion. 

Of  Compelling  the  Attendance  and  Testimony  of  Witnesses. 

Sec.  72,    If  the  plaintiff  in  any  action  refuse  to  appear  asRaiuMjirf 
a  witness  on  being  personally  subpoenaed,  or  being  present**^" 
refuse  to  swear  or  to  testify,  except  where  he  is  privileged 
from  answering,  the  case  shall  be  dismiesed.    If  the  defend- or detendmi. 
ant  refuse  to  appear  on  being  personally  subpoenaed,  or  being 
present  refuse  to  swear  or  to  testify,  except  where  he  is  privi- 
leged from  answering,  the  plaintiff's  demand  shall  be  taken 
as  confessed,  no  set  off  allowed,  and  judgment  entered  accord- 
ingly :  Provided,  That  the  provisions  of  this  section  shall  not  Proviio, 
be  construed  as  to  in  any  way  abrogate  or  modify  the  provi-  Kr'rcSemiit. 
sions  of  law  with  reference  to  the  punishment  of  witnesses 
for  contempt  of  court  in  refusing  to  testify  or  otherwise. 

Rec.  73.    The  service  of  a  subpoena  to  compel  the  attend-  service  of 
ance  of  any  witness  shall  be  made  as  follows:  mbpoen.. 

1.  The  original  writ  under  the  seal  of  the  court,  or  of  the 
officer  issuing  the  same,  shall  be  exhibited  to  the  witness; 

2.  .\  copy  of  such  writ,  or  a  ticket  containing  its  sub-  ■ 
stance,  shall  be  delivered  to  the  witness; 

3.  The  fees  allowed  hy  law  to  such  witness  for  traveling 
fo,  and  returning  from  the  place  where  he  is  required  to  at- 
tend, and  the  fees  allowed  for  one  day's  attendance,  shall  be 
paid  or  tendered  to  sucb  witness. 

Sec.  74.    Every  person  who  shall  be  duly  subpoenaed  to  at-  Dut;o( 
tend  as  a  witness  in  any  court  within  this  State,  or  to  attend  S»t1«id. 
any  officer  of  a  court  of  record,  empowered  to  receive  evi- 
dence, or  any  commissioner  appointed  by  such  court  to  take 
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lestiroony,  or  any  referees  or  auditors  appointed  according  to 
law  to  hear  any  cause  or  matter,  or  any  notary  public  or  com- 
missioner before  whom  any  affi<]avit  or  deposition  is  to  be 
taken,  shall  be  bound  to  attend  according  to  the  commaud  of 
such  subpoena  and  testify;  and  for  every  failure  so  to  at- 
tend and  testify,  wilbout  a  reasonable  excuse,  shall  be  deemed 
guilty  of  a  contempt  of  the  court  out  of  which  such  subpoena 
issued,  shall  be  responsible  to  the  aggrieved  party  for  the 
loss  and  hindrance  sustained  by  such  failure,  and  for  all 
other  damages  sustained  thereby;  and  shall  be  further  liable 
to  the  aggrieved  party  in  the  sum  of  fifty  dollars  as  addi 
tional  damages,  to  be  recovered  in  the  same  action. 

Sbc.  75.  In  case  of  the  failure  of  any  witness  so  to  attend 
as  above  provided,  the  court,  judge  or  officer  issuing  the  sub- 
poena, upon  due  proof  of  the  service  thereof,  and  of  the  fail- 
ure of  such  witness,  shall  issue  his  warrant  to  the  sheriff  of 
the  county,  to  apprehend  such  witness  and  bring  him  before 
such  judge  or  officer  to  be  examined,  or  to  bring  him  before  any 
person  named  in  a  commission  issued  by  a  court  of  any  other 
state  or  country  to  take  testimony  for  the  like  purpose. 

Sbc.  76.  If  any  witness  attending  l)efore  any  court,  judge, 
officer  or  commissioner,  pursuant  to  a  subpoena,  or  brought 
before  them,  or  either  of  them,  shall,  without  reasonable  cause 
refuse  to  be  examined,  or  to  answer  any  legal  and  pertinent 
question,  or  to  subscribe  his  deposition  after  the  same  has 
been  reduced  to  writing,  the  officer  issuing  such  subpoena 
shall,  by  warrant,  commit  such  witness  to  the  common  jail  of 
the  county  in  which  he  resides,  there  to  remain  until  he  sub- 
mits to  be  examined,  or  to  answer,  or  to  subscribe  his  depo- 
sition, as  the  case  may  be.  or  until  he  be  discharged  accord- 
ing to  law. 

Sec.  77.  Every  warrant  of  commitment  issued  by  any  court, 
judge  or  officer,  pursuant  to  the  provisions  of  this  chapter, 
shall  specify  therein  particularly  the  cause  of  such  commit- 
ment, and  if  such  commitment  be  for  refusing  to  answer  any 
([uestion.  such  ijuestion  shall  bo  stated  in  the  warrant. 

Rex;.  78.  Every  warrant  to  apprehend  or  commit  any  wit- 
ness, authorized  by  this  chapter,  shall  be  directed  to  the  sheriff 
of  the  county  where  such  witness  may  be  and  shall  be  executed 
by  him  in  the  same  manner  as  proce.'is  is-sued  by  courts  of 
record. 
1  8ec.  79.  The  preceding  provisions  in  relation  to  the  appre- 
hension and  commitment  of  witnesses,  shall  not  apply  to  any 
case  where  other  special  provision  is  made  by  law  for  com- 
pelling the  attendance  of  witnesses. 

Sec.  80.  The  usual  mode  of  administering  oaths  now  prac- 
ticed in  this  State,  by  the  person  who  swears  holding  up  the 
right  hand,  shall  \te  observed  in  all  cases  in  which  an  oath 
may  be  administered  by  law  except  in  the  cases  herein  other- 
wise provided. 

Sec.  81.  Every  person  cons<'ientiou8ly  opposed  to  taking 
an  oath,  shall,  when  called  ou  to  lake  an  oath,  I>e  permitted 
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iBstead  of  swearing,  aolemnly  and  sincerely  to  affirm,  ander 
the  painB  aad  penalties  of  perjury. 

Bbc,  82.    No  person  shall  be  deemed  incompetent  as  a  wit-  ^  incom- 
ness,  in  any  court,  matter  or  proceeding,  on  account  of  his  account  or 
opinions  on  the  subject  of  religion;  nor  shall  any  witness  be"'"*'"''- 
questioned  in  relation  to  his  opinions  thereon;  either  before 
or  after  he  shall  be  sworn. 

Sbc.  83.  Whenever  any  oath  or  affidavit  is  or  may  be  re-  ''^P^^ 
quired  or  antborised  by  law  in  any  cause,  matter  or  proceed-  uksoKthB. 
ing,  except  oaths  to  witnesses  and  jurors  in  the  trial  of  a 
cause,  and  such  other  oaths  as  are  or  may  be  required  by  law 
to  be  taken  before  particular  officers,  the  same  may  be  taken 
before  any  justice,  judge  or  clerk  of  any  court  of  record, 
circuit  court  commissioner,  notary  public,  or  justice  of  the 


Sbc.  84.     Oaths,  affidavits  and  depositions,  in  any  cause.  Commb- 
matter  or  proceeding  in  any  court  of  record,  may  also  be  o^/,  ate. 
taken  before  any  commissioner  appointed  by  such  court  for 
that  purpose. 


CHAPTER  XVIII. 

Trials  in  Actions  At  I^aw   and  in   Equity  and  Proceedings 

Incident  Thereto. 

Term  Calendar. 

Bbct-ion  1.     Whenever  any  cause  at   law  or   in  chancery  wnen  cauu 
pending  in  the  circuit  court  of  any  county  of  this  State  shall  ^Snc^!^"" 
be  at  issue  as  to  all  the  parties,  or  when  a  default  shall  have 
been  entered  or  filed  or  when  a  return  to  any  appeal  shall 
be  filed  in  said  court,  on  or  before  the  fourteenth  day  before 
the  first  day  of  any  term  of  court,  it  shall  be  the  duty  of 
the  clerk  of  said  court  to  place  the  same  upon  the  calendar 
for  the  next  ensuing  term  of  said  court  in  its  appropriate 
place,  and  unless  sooner  tried  thereafter,  to  place  said  cause 
on  the  calendar  for  each  succeeding  term,  until  disposed  of. 
Hereafter  no  notice  of  trial,  or  note  of  issue  shall  be  neces-  Noticeaot 
sary  in  any  cause  pending  in  said  circuit  courts.    Causes  shall  natra^f  isaue 
be  placed  upon  the  calendar  in  the  order  in  which  issue  was  •"oUsbed. 
joined,  or  appeal  filed. 

Sec.  2.  All  causes  in  which  no  action  has  been  taken  or  Diamisui 
progress  made  for  more  than  one  year  unless  by  reason  of  p%^iion, 
the  business  of  the  court  the  same  shall  not  have  been  reached, 
shall  be  placed  upon  said  calendar  separate  and  apart  from 
all  other  causes,  under  the  following  heading:  "Causes  in 
which  no  progress  has  been  made  for  more  than  one  year;" 
and  on  the  first  day  of  each  term,  any  cause  appearing  un- 
der this  heading  shall  be  dismissed  by  the  court  for  want  of 
prosecution,  but  without  prejudice,  at  the  cost  of  the  party 
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by  whom  it  was  brought  into  court,  uuless  vaam  be  then  and 
(here  shown  to  the  contrary. 
Sid"?^  **         ^^^-  ^'    ^^  further  time  for  the  trial  of  such  issue  be  allowed  ' 
further  lime,     by  the  coiirt,  and  the  plaiutiff  shall  neglect  (o  try  the  same 
within  the  time  so  allowed,  the  court  »ha]l  dismiss  the  action 
as  above  provided. 
Copies  oi  See,  4,    The  clerk  shall  cause  printed  copies  of  said  caleu- 

"""'  dar  to  be  provided  at  least  Ave  days  prior  to  the  first  day  of 
each  term  of  court,  and  shall  mail  or  deliver  a  copy  of  said 
calendar  to  each  attorney,  or  firm  of  attorneys,  representing 
any  party  in  any  action  or  proceeding  that  is  upon  the 
calendar. 
^MiM.  Ssc.  5.    Cases  in  which  issue  shall  be  joined,  or  appeal  filed, 

ttuntourteui  after  the  fourteenth  day  before  the  fi^t  day  of  any  term  of 
Mnn.'*'"™  ^"y  court,  moy  be  placed  upon  the  calendar  at  any  time  be- 
fore or  during  the  term,  at  the  request  of  the  attorney  for 
any  party  thereto,  which  said  attorney  shall  forthwith  give 
notice  in  writing  to  all  of  the  parties  to  said  cause,  or  their 
attorneys,  of  the  fact  of  placing  snch  cause  upon  the  calen- 
dar, and  upon  the  giving  of  such  notice,  nfter  the  lapse  of 
fourteen  days  the  same  shall  stand  for  trial  the  same  as  other 
cases. 
cwMin  Sbc.  6,    Whenever  a  cause,  either  at  law  or  in  chancery, 

^Im^^pu-   shall  be  at  issue  in  the  circuit  court  for  any  county  of  this 
ifttioD.  State  having  a  population  of  two  hundred  thousand  or  more, 

either  party  or  the  attorney  for  any  party,  may  request  the 
clerk  of  said  court  to  place  the  same  upon  a  list  to  be  by  him 
prepared,  of  causes  ready  for  trial,  and  said  cause  shall  then 
be  in  position,  after  the  lapse  of  one  week,  to  be  tried  as  the 
judges  of  said  court  may  from  time  to  time  direct. 
piinMdUaM         Sec.  7.    The  clerk  of  said  courts  in  the  counties  mentioned 
^^^STraSiy       in  the  preceding  section,  shall  monthly  prepare  printed  lists 
tor  tri»i.  q(  enough  cases  ready  for  trial  and  at  issue,  under  the  direc- 

tion of  the  court,  as  will  suffice  to  keep  said  court  busy  for 
one  calendar  month,  and  the  causes  on  said  list  shall  stand 
for  trial  before  said  court  without  further  notice,  in  their 
order  as  directed  by  said  court,  except  the  said  court,  may 
assign  from  day  to  day,  a  still  smaller  number  to  facilitate 
its  work,  said  court  being  hereby  authorized  at  any  time  it 
may  find  its  monthly  call  exhausted  to  make  another  call  and 
have  the  clerk  of  such  court  print  the  same  at  the  expense 
of  the  county,  in  order  that  said  work  may  be  expedited  in 
said  courts. 

Oral  Evidence  on  Hearing  of  Motions. 

witnooa  Sac.  8.    Upou  the  hearing  of  any  motion  or  petition  where 

ot^ui^.  ^^y  question  of  fact  is  involved,  the  court  hearing  such  mo- 
tion or  petition,  may  in  its  discretion,  if  it  deems  it  necessary 
in  order  to  reach  a  just  conclusion  as  to  such  facts,  require 
the  production  of  all,  or  any  of  the  witnesses  having  knowl- 
edge of  the  matters  of  fact  involved  on  such  motion  or  peti- 
tion for  examination  before  him  in  open  court. 
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Of  Summary  Jiidgment». 

Sac,  9.    At  any  time  after  any  cause  arising  npon  contract  JjJ?^" 
or  judgment,  or  statute  shall  be  at  issue,  upon  motion  of  the  rendered, 
plaintiff,  after  the  usual  notice  to  the  defendant,  supported 
by  the  affidavit  of  the  plaintiflF,  or  auy  one  in  his  behalf  hav- 
ing knowledge  of  the  facts,  verifying  the  plaintifTs  cause  of 
action,  and  stating  the  amount  claimed,  and  his  belief  that 
there  is  no  defense  to  the  action,  the  court  shall  enter  a 
judgment  in  favor  of  the  plaintiflF,  unless  the  defendant  shall 
prior  to,  or  at  the  time  of  hearing  said  motion,  make  and  file 
an  atBdavit  of  merits.     Said  affidavit  of  merits  shall  state  AffldkTit 
whether  or  not  tbe  defense  claimed  .therein  appli^  to  fhe '''''"^'"• 
whole  of  the  plaintiff's  claim,  and  if  not,  it  shall  state 
definitely  what  item  or  items  of  tbe  plaintiffs  claim  and  the 
amount  thereof,  is  admitted. 

Sdc.  10.  If  in  any  case  it  appear  upon  the  trial  thereof  to  the  Affldftvit 
satisfaction  of  the  court,  than  any  affidavit  of  merits  made  ^"wu, " 
therein,  for  the  purpose  of  preventing  a  summary  judgment,  or 
for  the  purpose  of  procuring  a  continuance,  was  not  made  in 
good  faith,  but  was  made  solely  for  the  purpose  of  delay,  the 
court  shall  award  to  the  plaintiff  in  the  judgment  rendered 
therein,  double  the  amount  of  the  costs  taxable  in  the  cause. 

Sbc.  11.    Every  variance  between  process,  pleadings,  or  auy  YjSj^^ 
instrument  in  writing,  recited  or  referred  to  in  any  other  pro-  un^T"^ 
cess,  pleading  or  record,  and  every  mistake  in  the  name  of  ^^l^'f^tc° 
any  officer  or  other  person,  or  in  stating  any  day,  month  or 
year,  or  in  tbe  description  of  any  property,  in  any  pleading 
OP  record,  shall  be  disregarded  upon  the  trial  of  such  cause, 
and  after  a  verdict  therein,  unless  such  variance  or  mistake 
be  calculated  to  surprise  or  mislead  the  adverse  party,  and  to 
prevent  his  making  due  preparation  for  a  full  answer  on  the 
merits,  to  the  matter  concerning  which  such  variance  or  mis- 
take shall  have  been  made. 

Sbc.  12.    All  issues  of  law  shall  be  tried  by  the  court,  and  !«"".  i">w 
all  tbe  issues  and  questions  of  fact,  shall  be  tried  by  the ' 
court,  unless  a  jury  be  demanded  by  one  of  the  parties,  in  a 
manner  prescribed  by  the  rules  of  tbe  court:  Promded,  That  ^^^- 
in  all  actions  of  tort,  and  in  all  other  actions,  the  subject  ma;  o^r 
matters  whereof  are,  in  the  opinion  of  the  court,  peculiarly  ^'^'f- 
proper  for  tbe  consideration  of  a  jury,  it  shall  be  compe- 
tent for  the  court  to  order  the  cause  to  be  tried  by  a  jury. 

Soa  13.    Upon  tbe  trial  by  the  conrt  of  any  question  of  Decision 
fact  or  law,  at  law  or  in  chancery,  or  any  incidental  issue  irith^ifS?" 
arising  therefrom,  the  decision  of  the  court  shall  be  given  d^T*- 
within  sixty  days  from  the  time  such  issue  or  cause  was  sub- 
mitted to  him. 

Sec.   14.     In  giving  the  decision  in  actions  at  law,  the  Facts  and 
court  shall  specify  in  writing  the  facta  found  and  the  con-^^^'°" 
elusions  of  law  therein,  upon  the  request  of  either  party. 
Such  findings  shall  be  fortbwith  filed  with  the  clerk  of  the 
conrt  and  judgment  entered  thereon,  and  notice  of  the  entry  ^ 
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of  such  judgment  shall  be  given  to  the  parties,  or  Iheir  attor- 
iiejs,  by  said  clerk. 
Eiceptions  Shx;,  15.     Id  sucli  caBes,  either  jjarty  may  file  exceptions 

DieuwJ^raT.  to  the  findings  of  factM,  that  anch  findings  arc  agaioBt  the 
<tlear  i^eight  of  evidence,  and  may  asfiign  error  upon  such 
exceptioDS,  and  if  an  appeal  be  takeu,  the  same  shall  be  re- 
viewed by  the  supreme  court. 

Of  Tender  and  Offer  of  Judgment. 

Tender,  bow         Sbc,  IC.    VVhcD  any  action  at  law  shall  be  commenced,  for 
nifty^be  made.  "'^  recovcry  of  a  sum  certain,  or  which  may  be  reduced  to  a   . 
certaioty  by  calculatio'h,  or  for  a  casual  or,  involuntary  tres- 
pass or  injury,  the  defendant,  in  any  stage  of  the  proceed- 
ings before  trial  in  such  causes,  or  before  such  damages  shall 
have  been  assessed,  may  tender  to  the  plaintiff,  or  his  attor- 
ney, any  sum  of  money  which  such  defendant  shall  conceive 
sufficient  amends  for  the  injury  done,  for  which  such  action 
or  proceeding  was  instituted,  or  sufficient  to  pay  the  plain- 
tiff's demand,  together  with  the  costs  of  such  action  or  pro- 
ceeding, to  fhe  time  of  making  such  tender, 
imeresi&nd         Sec.  17,    If  it  Shall  appear  upon  the  trial  of  the  cause,  or 
reravered."      upon  the  assessment  of  damages,  that  the  amount  so  tendered 
was  sufficient  to  pay  the  plaintiff's  demand,  or  was  a  sufficient 
amends  for  the  injury  done,  and  the  costs  of  the  suit  or  pro- 
ceeding up  to  the  time  of  such  tender,  the  plaintiff  shall  not 
be  entitled  to  recover  or  collect  any  interest  on  such  demand 
from  the  time  of  such  tender,  or  any  costs  incurred  subse- 
Liability  quent  to  that  time,  but  shall  be  liable  to  the  defendant  for 

tor  C08I3.  ^jjg  QQgfg  incurred  by  him  subsequent  to  such  time. 

Sec,  18.  In  any  action  at  law,  founded  upon  contract  for 
the  payment  of  money  in  a  court  of  record,  the  defendant 
may  at  any  time  before  the  trial,  serve  upon  the  plaintiff  an 
offer,  in  writing,  to  allow  judgment  to  be  taken  against  him 
for  the  sum  in  said  notice  specified,  with  costs  incurred  up 
to  the  time  of  serving  such  offer;  if  the  plaintiff  accept  the 
offer,  and  give  notice  thereof,  in  writing,  within  ten  days, 
he  may  file  fhe  offer,  with  an  affidavit  of  service  of  notice  of 
acceptance.  If  the  notice  of  acceptance  be  not  given,  the 
offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
sbiiitr  dence;  and  if  the  plaintiff  fail   to  obtain  a  more  favorable 

r  costs,  judgment,  he  shall  not  recover  costs,  but  must  pay  the  de- 

fendant's costs  from  the  time  of  the  offer. 
Terot  Sec.  19,     In  any  such  action  at  law,  the  defendant  may, 

Si^'suro.  with  his  plea,  serve  upon  the  plaintiff  an  offer,  in  writing,  that 
if  he  fail  in  his  defense,  the  damage  may  be  assessed  at  a 
specified  sum;  and  if  the  plaintiff  signify  his  acceptance 
thereof,  in  writing,  within  ten  days,  the  issue  upon  the  trial 
shall  be  whether  the  defendant  is  indebted  to  the  plaintiff 
for  the  causes  stated  in  the  plaintiff's  declaration,  and  the 
nding.  finding  of  the  court  or  verdict  of  the  jury  shall  be  "for  the 

plaintiff,"  or  "for  the  defendant;"  if  such  finding  or  verdict 


oner  of 
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shall  be  for  the  plaintiff,  he  shnll  be  entitled  to  judgment  for 
the  sum  mentioned  in  the  said  offer  and  acceptance. 

Sec.  20,    If  the  plaintiff  docs  not  accept  the  offer,  he  shall  ofwnot 
prove  his  damages  as  if  it  had  not  been  made,  and  shall  not  "^^^ 
be   permitted   to  give  it   in   evidence;   and    if  the   damages 
assessed  in  his  favor  sball  not  exceed  the  sum  mentioned  in 
the  offer,  the  defendant  shall  recover  his  expenses  incurred  EipanMs. 
in  consequence  of  any  necessary  preparation  or  defense  in 
respect  to  the  question  of. damages;  such  expense  shall  be 
ascertained  at  the  trial. 

Of  Jury  Trials. 

Kec.  21.     In  chancery  cases  if  there  be  an  issue  of  fact  j^J^Sfe?  ^ 
which,  in  the  opinion  of  the  court,  shall  render  the  interven-  cmuiowy. 
tinn  of  a  jury  necessary  or  proper,  said  court  shall,  on  re- 
quest of  either  party,  order  a  jury  impaneled  for  the  trial 
thereof,  and  the  verdict  of  snch  jury  may  be  used  upon  the' 
hearing  of  the  cause. 

Sec.  22.     In  every  case  where  a  trial  by  jury  may  be  de-  ^d'Tf' **'" 
manded,  the  party  making  the  demand  shall  pay  to  the  clerk       °'  * 
of  the  court  the  sum  of  three  dollars  before  the  impaneling  of 
said  jury  shall  be  begun.    Such  sum  shall  he  taxed  in  favor 
of  the  party  paying  the  same,  in  case  he  recovers  a  judgment 
for  his  coBts. 

Sbc.  23.    Trials  of  fact,  by  jury,  in  every  court  of  record  of  T''*^^'**'' 
common  law  jurisdiction,  shall  be  had  by  jurors  drawn  or 
ordered   summoned   and   returned,    in   the  manner  hereinbe- 
fore directed,  except  as  otherwise  provided  by  law;  and  no 
alien  shall  be  entitled  to  a  jury  of  part  aliens  or  strangers,  aii«i. 
in  any  case  whatever. 

Sbc.  24.    It  shall  not  be  a  cause  of  challenge  to  any  panel  Jj^^' 
or  array  of  jurors,  in  any  cause,  that  the  clerk  of  the  county 
who  drew  them  was  a  party  or  interested  in  such  cause,  or 
was  counsel  or  attorney  for,  or  related  to  either  party  therein. 

Sec.  25.  It  shall  not  be  a  good  cause  of  challenge  to  the  intareat  at 
panel  or  array  of  jurors  in  any  cause,  if  such  jurors  shall  **  ■ 
have  been  drawn  in  the  manner  hereinbefore  provided,  that 
they  were  summoned  by  the  sheriff  who  was  a  party,  or  inter- 
ested in  snch  cause,  or  related  to  either  party  therein,  unless 
it  he  alleged  in  such  challenge,  and  be  satisfactorily  shown, 
that  some  of  the  jurors  drawn  by  the  clerk  were  not  sum- 
moned, and  that  such  omission  was  intentional. 

Sbc.  26.    In  penal  actions,  for  the  recovery  of  any  sum,  it  Liabimy  to 
shall  not  be  a  good  cause  of  challenge  to  the  jurors  sum- ""  ""' 
moned,  or  to  any  ofBcer  summoning  them,  that  such  juror  or 
officer  is  liable  to  pay  taxes  in  any  county,  city,  village,  town- 
ship or  district,  which  may  be  benefited  by  snch  recovery. 

Sec,  27.     On  the  trial  of  every  action  in  which  a  county,  Electors,  etc. 
city  or  village,  shall  be  interested,  the  electors  and  the  in-jurS™. "" 
habitants  of  such  county,  city  or  village,  shall  be  competent 
jnrora.  .  -,  -  , 
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Sec.  28.  On  the  retnrn  of  every  list  of  petit  jurors  Bnm- 
1  moned  by  the  sheriff  to  attend  any  circuit  court,  the  clerk  of 
such  circuit  court  shall  cause  the  names  of  the  several  per- 
sons so  returned,  and  who  shall  not  be  discharged  or  excused 
b,v  the  court,  to  be  written  on  several  and  distinct  pieces  of 
paper;  and  shall  roll  or  fold  such  pieces  of  paper,  each  in 
the  same  manner,  as  near  as  may  be,  and  so  as  to  resemble 
each  other  as  much  as  possible,  and  so  that  the  name  written 
thereon  shall  be  concealed. 

Ssc.  29.  The  said  pieces  of  paper  shall  be  deposited  in  a 
sufficient  box,  from  which  they  shall  be  drawn  as  hereinafter 
provided. 

Brc.  30.  When  an  issue  shall  be  brought  on  for  trial,  the 
clerk  of  the  court,  under  its  direction,  shall  openly  draw  ont 
of  the  box  in  which  they  were  deposited,  so  many  of  the  bal- 
lots containing  the  names  of  the  petit  jurors  returned,  one 
after  another,  as  shall  be  sufficient  to  form  a  jury. 

Bdc.  31.  The  first  twelve  persons  who  shall  appear  as  their 
names  are  drawn  and  called,  and  shall  be  approved  as  impar- 
tial between  the  parties,  shall  be  sworn,  and  shall  be  the  jury 
to  try  the  cause. 

Sec.  32.  The  ballots  containing  the  names  of  the  jurors 
Ro  sworn,  shall  then  be  deposited  in  another  box,  and  there 
kept  apart  from  the  ballots  containing  the  names  of  the  other 
jurors  until  such  jury  be  discharged. 

Sec.  33.  After  such  jury  shall  have  been  discharged,  the 
ballots  containing  their  names  shall  be  again  rolled  or  folded 
up  in  tbe  same  manner  as  hereinbefore  directed,  and  shall 
be  returned  to  the  box  from  which  they  were  first  taken ;  and 
(he  same  course  shall  be  pursued,  as  often  as  any  issue  shall 
he  brought  on  to  be  tried. 

Sec.  34.  If  any  issue  shall  be  brought  on  to  be  tried,  while 
there  shall  be  a  jury  impaneled  in  another  cause  in  the  same 
court,  and  not  then  discharged,  the  court  may  order  a  jury 
to  be  drawn  in  the  manner  above  directed,  out  of  the  box 
containing  the  ballots  then  undrawn;  but  in  all  other  cases 
the  ballots  containing  all  the  names  of  jurors  returned,  and 
appearing  at  such  court,  and  not  discharged  or  excused  from 
serving,  shall  be  placed  together  in  tbe  same  box,  before  any 
jury  shall  be  drawn  therefrom. 

Sec.  35.  If  by  reason  of  there  being  one  or  more  juries  im- 
paneled, or  for  any  other  reason,  there  shall  not  remain  any 
ballots  undrawn,  or  if  in  consequence  of  jurors  being  set 
aside,  no  jury  can  be  obtained  from  the  list  of  those  returned 
by  the  sheriff,  for  the  trial  of  any  issue,  tbe  court  may,  as  in 
other  cases,  order  the  sheriff,  or  if  he  be  a  party  or  interested 
in  the  cause,  some  other  person  to  be  appointed  by  the  court, 
to  summon  jurors  from  the  bystanders,  or  other  persons,  who 
shall  he  returned  and  sworn  as  hereinbefore  directed,  and 
shall  be  a  competent  jury  for  the  trial  of  such  issue,  not- 
withRtauding  there  may  be  none  of  the  panel  of  jurors  re- 
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turned  by  the  sheriff  upon  such  jury :  Provided,  That  the  court  ProTiw, 
may,  io  its  discretion,  inetead  of  drawing  talesmen  from  the  jSwn?"^ 
bystanders,   or  others,  order  that  such  number  of  jurors  as 
he  may  deem  necessary  be  drawn,  in  accordance  with  law, 
from  the  regular  lists  of  jurors. 

Sec.  36.    Before  any  jury  shall  be  drawn,  the  box  contain-  BiUoUtobe 
ing  the  ballots  of  the  names  of  the  jurors  shall  be  closed,  and  3^^^^"'"* 
shall  be  well  shaken,  so  as  to  intermingle  such  ballots;  and 
the  clerk  Bhall  draw  such  ballots  without  seeing  the  names  h™  drawn. 
written  on  them,  through  a  hole  in  the  top  or  lid  of  such 
box,  so  large  only  as  conveniently  to  admit  his  hand. 

Sec.  37.    If  any  juror  be  absent  at  the  time  his  name  is  AbBeoo* 
drawn,  or  be  set  aside,  or  excused  from  serving  on  the  trial  of  juror    " 
of  any  issue,  the  ballot  containing  his  name  shall  be  rolled  up  ''™'™- 
or  folded  again,  in  the  same  manner  8b  before,  and  returned 
to  the  box  containing  the  undrawn  ballots,  so  soon  as  the  jury 
shall  be  sworn  to  try  such  cause. 

Sec.  38.    In  any  judicial  circuit  in  this  Btate  wherein  more  where  more 
than  one  judge  is  trying  jury  cases  at  the  eame  time,  it  shall  jSS^'S'trjing 
be  lawful  to  impanel  a  jury  in  one  room  from  jurors  drawn  <»««■ 
in  the  usual  manner  by  a  judge  in  charge  of  a  case  in  another 
room  where  a  jury  may  at  the  same  time  be  in  the  process  of 
being  impaneled,  and  the  different  courts  are  authorized  to 
make  appropriate  rules  to  properly  guide  and  govern  this 
practice. 

Sec.  39.    In  all  oases  where  an  issue  of  facts  is  tried  before  ^j!^S,"'*° 
any  court  of  record,  the  court  shall  at  the  request  in  writing,  ^tiom. 
of  the  counsel  of  either  party,  instruct  the  jury  if  they  return     ■ 
a  general  verdict,  also  to  find  upon  particular  questions  of 
facts,  respecting  which  the  issue  is  joined,  to  be  stated  in 
writing,  and  shall  direct  a  written  finding  thereon:  Provided,  ^">^^' 
Ruch  special  questions  shall  not  exceed  five  in  number,  and  ud'kind or 
shall  be  each  in  single,  short  sentences,  readily  answered  by  "'"""°'"- 
yes  or  no.    The  special  verdict,  or  finding,  shall  be  filed  with 
the  clerk,  and  entered  upon  the  minutes,  and  when  any  spe-  Speciti    ' 
cial  finding  of  fact  shall  be  inconsistent  with  a  general  ver-  (|^^|St«l. 
diet,  the  former  shall  control  the  latter,  and  the  court  give 
judgment  accordingly. 

Sec.   40.      In    all    civil    cases   each   party   may    challenge  chaiienga. 
jteremptorily  four  jurors;  but  in  all  cases  of  challenges  for 
cause,  such  cause  shall  be  immediately  assigned,  and  the  truth 
thereof  shall  be  determined  by  the  court. 

Sec.   41.     No   juror  shall   be  questioned   for   any   verdict  No  juror 
rendered  by  him,  nor  shall  he  be  subject  to  any  action,  civil  ?OT*wirtici. 
or  criminal,  on  account  of  such  verdict,  except  to  indictment  ''^■ 
for  corrupt  conduct  in  rendering  such  verdict,  in  the  cases 
prescribed  by  law. 

Sec.  42.    It  shall  be  a  good  cause  of  challenge  to  any  juror,  BerriceM 
in  any  court  of  record  in  this  State,  in  addition  to  the  other  JSJ^yearf' " 
causes  of  challenge  allowed  by  law,  that  such  person  has 
served  as  a  juror  u[>on  "the  regular  panel,  or  as  talesman  in 
such   court  al  any   time  within   one  year  previous   to  such 
fballenge. 
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Special  JaricB. 

Sbc.  43.  When  it  shall  appear  to  the  circuit  court  that  a 
fair  and  impartial  trial  will  be  more  likely  to  be  obtained 
in  any  cause  pending  therein,  by  having  a  struck  jury,  snch 
court  Bhall  order  a  special  jury  to  be  slruck  for-the  trial  of 
such  cause. 

Sec.  44.  The  party  obtaining  such  order,  shall  give  notice 
eight  days  previously,  of  the  time  when  he  will  attend  l)efore 
the  clerk  of  the  county  in  which  the  venue  in  such  action  ia 
laid,  for  the  purpose  of  having  such  jury  struck. 

Sex:.  45.  At  the  time  appointed  the  clerk  of  the  county  shall 
attend  at  his  ofBce,  with  the  original  lists  of  grand  and  petit 
jurors  returned  to  him  who  are  then  liable  to  serve,  and  in 
the  presence  of  the  parties  or  their  counsel,  shall  proceed  to 
strike  a  jury  as  follows: 

1.  The  clerk  shall  select  from  such  list  the  names  of  forty- 
eight  persons,  whom  he  shall  deem  most  indifferent  between 
the  parties,  and  best  qualitied  to  try  the  cause; 

2.  The  party  on  whose  application  such  struck  jury  was 
ordered,  or  his  attorney  shall  then  first  strike  out  one  of  said 
names,  and  the  opposite  party  or  his  agent  or  attorney,  shall 
strike  out  another  of  such  names,  and  so  alternately  until 
each  party  shall  have  stricken  out  twelve  names: 

3.  If  either  party  shall  fail  to  attend  at  the  time  and  place 
of  striking  such  persons,  or  shall  neglect  to  strike  out  any 
names  according  to  the  foregoing  provisions,  the  clerk  shall 
strike  out  such  names  for  such  party ; 

4.  The  clerk  shall  thereupon  make  out  a  list  of  the  names 
of  the  twenty-four  persons  not  stricken  out,  and  certify  the 
same  to  be  the  persons  drawn  to  serve  as  jurors,  pursuant  to 
the  order  of  the  court,  and  shall  deliver  such  list,  so  certified, 
to  the  sheriff  of  the  county. 

Ssc.  40.  The  sheriff  shall  summon  the  persons  whose  names 
are  contained  on  the  list  so  delivered  to  him  by  the  clerk,  in 
the  same  manner  as  other  jurors  are  required  to  be  summoned, 
and  shall  return  the  names  of  those  summoned  to  the  conrt, 
at  which  they  are  required  to  appear  as  jurors. 

Sec.  47.  A  jury  shall  be  formed  in  the  manner  directed  by 
law  in  respect  to  other  juries,  from  the  persons  so  summoned 
and  appearing,  who  shall  try  the  cause  in  which  such  struck 
jury  shall  have  been  ordered;  but  the  court  shall  have  the 
same  power  to  excuse  or  discharge  any  such  jnror,  as  in 
other  cases. 

Sec.  48.  If  it  shall  appear  to  the  court  to  which  any  applica- 
tion for  a  struck  jury  shall  be  made,  that  the  clerk  of  the 
county  is  interested  in  the  cause,  or  related  to  either  of  the 
parties,  or  not  indifferent  l>etween  them,  such  court  shall  ap- 
point two  proper  persons  to  strike  such  jury ;  and  the  persons 
so  appointed  shall  have  the  same  powers  herein  conferred  upon 
the  clerk,  in  relation  to  the  striking,  certifying  and  deliver- 
ing to  the  sheriff  the  names  of  the  persons  struck  as  jurors, 
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and  the  sheriff  ^hal)  in  like  manner  sunimnn  the  persons  bo 
selected. 

Sec.  4S.    The  expense  of  sfrikinR  a  jnry  shall  be  paid  by  the  Eiponse 
])art,v  applying  for  the  same,  and  »hnll   not  be  taxed  in  the 
coHta  of  the  Huil,  and  (he  Ktmck  jnrors  shall  be  paid  as  in 
fither  case». 

General  Provisions  Relating  to  Jury  Trials. 

Sbc.  50.     When  any  conrt  of  record  in  which  an  issue  of  vtewot 
faot  is  tried  by  a  jury,  shall  deem  it  necessary  that  the  jury  """"     "  *"^' 
view  the  place  or  premises  in  question,  or  any  property  or 
thing  relating  to  the  issue  between   the  parties,  such  court 
may,  on  the  application  of  either  party,  and  the  advancement 
of  a  sufficient  sum  to  pay  the  expenses  of  the  jury  and  offl-  Eipensw, 
cers  attending  them,  in  taking  such  view,  order  such  view 
to  be  had,  and  direct  the  manner  of  effecting  the  same. 

Sec.  51.    The  expenses  advanced  by  any  party  pursuant  to  Eipens™ 
the  provisions  of  the  preceding  section,  shall  be  taxed  like  '"®^  "  ""'■■ 
other  disbursements  in  the  suit,  if  the  party  advancing  them 
shall  prevail  therein,  and  be  entitled  to  costs. 

Sec.  52.    Whenever  at  the  close  of  any  term  of  any  circuit  Tri»i  at  cIom 
court  of  this  Rtate,  the  trial  of  a  canse  shall  be  in  progress,  """"'■ 
such  trial  shall  continue  until  the  same  is  determined,  and 
the  trial  shall  not  be  construed  as  prolonging  said  term,  nor 
to  prevent  the  commencement  of  the  succeeding  term. 

Sec.  53,  When  any  jury  shall  be  empaneled  to  try  any  DiaagreemeDt 
issue,  to  make  any  inquiry,  or  to  assess  any  damages,  if  they  '^^'^■ 
cannot  agree  after  t)eing  kept  together  for  such  time  as  shall 
be  deemed  reasonable  by  the  court  or  officer  before  whom 
they  shall  have  appeared  and  been  empaneled,  such  court  or 
officer  may  discharge  them,  and  issue  a  precept  for  a  new 
jury,  or  order  another  jury  to  be  drawn,  as  the  case  may  re- 
quire; and  the  same  proceeilings  shall  be  had  before  such 
new  jury  as  might  have  been  had  before  the  jury  so  dis- 
charged. 

Sec.  54,     If  any  )ierson  drawn  .or  summoned  as  a  juror,  Bribeiy 
shall  take  anything  fo  give  his  verdict,  or  shall  receive  nny"'^""'' 
gift  or  gratuity  whatever,  from  any  party  to  a  suit,  for  the 
trial  of  which  such  person  shall  be  drawn  or  summoned,  in 
addition   to  any  criminal  punishment  to  which   he  may  be  PeimUr  ud 
subject   by  law,   he   shall   be   liable   to   the   party  aggrieved   '*'""y- 
thereby  in  ten  times  the  amount  or  value  of  the  thing  which 
he  has  taken  or  received,  in  addition  to  the  actual  damages 
sustained  thereby. 

Hec.  55.    Ever}'  embracer  who  shall  procure  a  person  drawn  EmbiaFerj. 
or  summoned  as  a  juror,  to  take  gain  or  profit  contrary  to 
the  provisions  of  the  preceding  section,  shall  be  liable  in  ten  Liability. 
times  the  amount  or  value  of  the  thing  so  taken,  in  addition 
to  the  actual  damages  sustained  thereby. 

Siic,  56.  Upon  the  trial  of  any  case  in  any  of  the  circnit  Draiurrw  to 
courts  in  this  State  the  defendant,  upon  the  conclusion  of  the  •™""'*'  •'*=■ 
plaintiff's  testimony,  may  request  the  court  to  direct  the  jnry 
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to  bring  Id  a  verdict  fur  the  defendant,  or  make  demurrer  to 
the  evidence,  witliout  resting  hia  case  absolutely. 

Sec.  57.    Upon  the  refusal  of  the  court  to  grant  swoh  mo- 
tion, the  defendant  shall  have  the  benefit  of  an  exception,  as 
in  ordinary  cases,  and  without  waiving;  such  exception  may 
then   introduce   testimony   and   make  his  defense    upon   the  , 
merits. 

Skc.  58.  Hereafter  in  all  jury  trials  in  conrts  of  record, 
in  charging  or  instructing  juries,  the  court  shall  instruct 
them  only  as  to  the  law  of  the  case;  and  such  instructions 
may  be  given  by  the  court  of  its  own  motion,  and  shall  be 
taken  in  full  by  the  court  stenographer,  or  in  case  there  be  no 
stenographer,  shall  be  in  writing  and  filed  in  the  case. 

Sec.  59.  After  the  evidence  is  concluded,  and  before  the 
ease  is  argued  or  submitted  to  the  juty,  either  party  may 
present  written  requests  for  instructions  on  any  point  of 
law  arising  in  the  cause,  and  upon  such  written  requests  so 
presented,  an  argument  may  be  made  by  counsel  for  the 
respective  parties  previous  to  the  court  passing  thereon.  Any 
request  not  substantially  covered  by  the  charge  as  given, 
shall  be  deemed  to  be  refused. 

Formal   Exceptions  not  Necessary. 

Sec,  60.  It  shall  not  be  necessary  in  the  trial  of  any  action 
or  proceeding  in  any  court  of  record,  to  except  to  any  ruling 
or  action  of  the  court,  if  an  objection  thereto  was  duly  made, 
but  an  exception  shall  be  deemed  to  follow  as  a  matter  of 
course,  and  if  shall  not  be  necessary  to  except  in  any  case  to 
the  charge  of  the  court  to  the  jury,  or  to  the  refusal  of  the 
court  to  charge  as  requested;  but  any  party  considering  him- 
self aggrieved  by  any  such  ruling,  action,  charge  or  refusal  to 
charge,  may  assign  errors  the  same  as  if  exception  had  been 
made  according  to  the  practice  heretofore  in  use. 

Of  Bills  of  Exceptions. 

Sec.  B1.  Either  party  desiring  a  review  of  the  questions  of 
law  appearing  upon  the  trial,  may,  within  such  time  as  shall 
be  prescribed  by  statute  or  the  rules  of  coutt,  make  a  bill  of 
exception!:,  in  tbe  same  manner  and  with  the  same  effect  as 
upon  a  trial  by  jury,  or  a  case  containing  so  much  of  the  evi- 
dence as  may  be  material  to  the  question  to  be  raised. 

Sbc.  62,  The  court  or  the  circuit  judge  at  chambers  may 
allow  such  time  as  shall  be  deemed  reasonable  to  settle  such 
exceptions  and  reduce  the  same  to  form:  Promded,  That  no 
more  than  twenty  days  shall  be  allowed  for  such  purpose, 
except  upon  the  production  of  a  certificate  from  the  stenc^- 
rapher  of  said  circuit  stating  that  the  party  desiring  such  ex- 
tension has  ordered  a  transcript  of  the  testimony  necessary 
for  the  preparation  of  said  bill  of  exceptions,  and  that  the 
same  will  be  furnished  as  soon  as  possible  by  said  stenog- 
rapher.    If  it  motion  for  a  new  trial  is  made  within  said 
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twenty  dajs,  and  each  motion  be  denied  tha  time  to  settle  a 
bill  of  exceptions  may  be  extended  twenty  days  from  tlie  dute 
of  such  denial  witliont  the  production  of  such  certificate. 

Sdc.  03.    In  all  cases  hereafter  taken  to  the  supreme  court  of'^JSJ^'n^s 
on  writ  of  error  or  appeal,  where  a  motion  for  a  new  trial  on  motion  for 
has  been  previously  refused  by  the  trial  judge,  the  party  ap-  "** 
pealing  the  same  may  incorporate  in  the  bill  of  exceptions  a 
record  of  all  proceedings  had  on  said  motion  for  a  new  trial, 
incliidinj;  the  reasons  given  by  the  trial  judge  in  refusing  to 
grant  said  new  trial.     Esceptiona  may  be  taken  and  ern)r  EiceptionB. 
assigned  on  the  decision  of  the  circuit  judge  in  refusing  such 
motion,  and  the  same  shall  be  reviewed  by  the  supreme  court. 

Set,  fi4.  If  the  truth  of  the  case  be  fairly  stated  in  such  p^'jo'  i'"^e'> 
exceptions,  it  shall  be  the  duty  of  the  judge  holding  such 
court  to  sign  such  statement,  and  he  may  be  compelled  to  do 
so  by  the  court  to  which  any  writ  of  error  may  by  law  be 
brought,  upon  the  judgment  rendered  in  such  cause,  or  which 
shall  have  authority  to  decide  on  such  exceptions  when  re- 
turned by  him.  .^nd  in  case  of  the  death,  resignation,  expira-  Dwth. 
tion  of  the  term  of  office,  or  vacancy  in  office  from  any  other  SSlfSfj^SiB. 
cause,  of  the  judpe  before  whom  the  cause  was  tried,  when 
there  .shall  be  an  official  steuographer  of  such  court  who  has 
taken  full  minutes  of  the  testimony,  exceptions  and  charges 
of  the  judpe  at  such  trial,  such  minutes  shall  be  prima  facie 
evidence  of  the  testimony  given,  exceptions  taken,  and  the 
charge  of  the  court,  and  other  proceedings  on  such  trial,  and. 
such  exceptions  may  be  settled  and  signed  by  the  successor 
in  office  of  such  judge,  or  by  any  judge  authorized  in  such 
cases  to  perform  the  general  duties  of  the  judge  of  such  court. 

Rbc.  65.  If  a  bill  of  exceptions  be  signed  in  a  cause  it  shall  "S"™J2|^ 
not  prevent  the  argument  of  a  motion  to  set  aside  the  verdict 
in  such  cause,  on  the  ground  that  such  verdict  was  against 
evidence;  but  such  motion  shall  be  argued,  either  before  or 
after  the  decision  of  the  court  on  the  bill  of  exceptions,  as 
the  court  shall  direct.  ■ 

8eo.  66.     If  such  bill  of  exceptions  be  taken  in  any  case  FJing  and 
pending  in  any  circuit  court,  it  shall  be  filed  with  the  clerk  «'"™"^'''"- 
of  such  court,  who  shall  return  the  same,  together  with  the 
record  and  other  pi-oceedings,  in  any  cause  which  shall   be 
removed  by  writ  of  error,  or  otherwise. 

Of  Referees. 

Kbc.  67.    Issues  joined  in  any  civil  action  at  law,  whether  of  RBfennce 
fact  or  of  law,  may,  upon  the  written  consent  of  the  parties,  oFpHrtSSf^' 
filed  with  the  clerk  or  upon  their  oral  consent  in  open  court, 
he  referred  to  such  person  or  such  three  persons  as  may  be 
agreed  upon  by  the  parties,  or  appointed  by  the  court  in  case 
the  parties  fail  to  agree. 

Skc.  68.     When  the  ])artiPB  do  not  consent,  the  court  may,  Reieranca 
upon  the  motion  of  either,  or  upon  its  own  motion,  direct  a  "■""  """'°°' 
like  reference  in  either  of  the  following  cases: 
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[liirties,  OP  their  attorneys,  in  the  manner  provided 
I  vice  of  notices  in  the  circuit  court,  and  immediately 
(I  s;iid  report,  under  his  hand,  his  certificate  of  the 
1  siEch  notice,  and  the  lime  wlien  the  same  was  given. 
■  itilicate  shall  have  the  same  effect  as  evidence  as  the 
■>(  seivice  of  an  original  writ  by  a  sheriff;  and  either 
williin  ten  days  after  receiving  such  notice,  may  file 
■If  clerk  exceptions  in  writing  to  any  conclusion  of  law  Exception* 
ti  report,  and  shall  serve  a  copy  of  such  exceptions  on  the  Jili^ong 
lie  party,  and  exceptions  being  filed  and  served  as  afore  oHiw. 
I  lie  case  may  be  noticed  for  argument  before  the  court,  Amimem 
IK  li  exceptions,  on  any  day  in  term,  on  same  notice  as  ''e'""'™"" 
1   be  requisite  for  special  motions;  but   it  shall  not   be 
ssary  for  the  parties  lo  file  exceptions  to  the  report,  in 
'■r  to  obtain  a  review  of  any  ruling  of  the  referees  em- 
liL'd  in  a  bill  of  exceptions,  settled  as  provided  by  the  next 
'lion. 

Si.:c.  72.     Either  partv,  on  the  hearing  before  the  referees.  Exceptions  on 
nail   be   entitled   to   take  exceptions  to   any   ruling  of   the  J^^i;^ '*'"™ 
•  fereea,  in  the  same  manner  as  on  trial  in  open  court;  and 
II  case  exceptions  are  so  taken,  the  parties  respectively  shall 
be  notified  by  the  referees  of  the  time  and  place  when  and 
where  they  will  meet  to  complete  their  report,  at  which  time 
they  shall  be  informed  of  the  conclusions  of  the  referees;  and 
the  parties  so  excepting,  may  then,  or  previous  to  such  time 
as  the  referees  shall  then  adjourn  to,  prepare  a  bill  of  cxcep- 
lions,    w^ich   shall   be  settled   by   the   referees   on    such   ad-  settlement 
journed  day,  and  shall  then  be  annexed  to  and  filed  with  their  ^ceptioiu. 
report,  and  a  review  thereof  may  be  had  in  the  same  mannei' 
as  of  excepti(m8  to  the  report. 

Sec.  73.    On  the  hearing  of  such  bills  of  exceptions,  or  upon  Action 
exceptions  to  the  report,  or  both,  the  circuit  court  may  con  ofo""- 
flrm  or  set  aside  such  report,  in  whole  or  in  part,  and  in  its 
discreticm  refer  the  case  back  to  the  referees,  or  enter  judg- 
ment thereon;  and  in  case  that  judgment  shall   be  entered 
there<m,  error  may  be  brought  on  such  judgment  as  in  other 
cases,  in  which  case  the  bill  of  exceptions,  if  any,  the  report 
and  the  exceptions  to  the  report,  shall  be  considered  as  form   Finding  ot 
ing  a  i»art  of  the  record  in  the  case,  and  Ihe  finding  of  facts  ^^^l 
i(y  the  referees  shall  be  treated  as  a  special  verdict.  verJici. 

Skc.  7i.    The  referees  shall  be  entitled  to  call  the  parties  Rererees  may 
as  witnesses  in  the  case  on  which  the  court  might  call  them,  5?jtn^|j^**" 
if  the  hearing  were  in  open  court;  and  in  all   cases  where 
motions  ai-e  referred,  the  referees  shall  be  entitled,  at  their 
option,  to  call  and  examine  the  parties  and  their  witnesses 
I^i-somilly,  instead  of  hearing  the  motion  on  affidavits;  and  Mayeiimina 
commissions  may  be  obtained  for  the  taking  of  testimony  to  J^E^^St^y. 
be  used  on  hearings  before  referees,  in  the  same  manner  as  on 
trials  in  open  court. 

Sec.  75.    The  referees  shail  be  allowed  such  compensation  c^ 
for  their  services  as  the  court  may  deem  just,  which  shall  be 
taxed  as  a  part  of  the  costs  in  the  cause,  or  the  parties  and 
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1.  When  the  trial  of  an  iBstie  of  fact  shall  require  the 
examination  of  mutual  accounts,  or  of  a  long  account  on  one 
side  only,  or  where  the  taking  of  an  account  shall  he  nece«- 
sary  for  the  information  of  the  court  before  judgment;  but 
no  such  case  ehall  he  referred  if  either  party  shall,  within 
ten  days  after  the  joining  issue,  file  with  the  clerk  a  written 
demand  for  a  trial  by  jury ; 

2.  When  a  question  of  fact  other  than  upon  the  pleadings 
shall  arise,  upon  motion  or  otherwise,  either  before  or  after 
the  judgment;  and  the  circuit  judge,  in  vacation,  may,  by  an 
order  under  his  hand,  direct  such  a  reference  on  the  written 
application  of  either  party,  which  application,  with  notice 
of  the  time  and  place,  within  the  county  where  the  cause  is 
pending,  when  and  where  the  same  will  be  presented,  shall 
be  served  on  the  opposite  party  or  his  attorney,  for  such 
length  of  time  before  presentation  as  shall  be  required  by  the 
rules  of  the  circuit  courts  for  notices  of  special  motions. 

HcmtiiiJ  Bbc,  69.     The  trial  by  such  referees  shall  be  conducted  in 

""    "  the  same  manner  as  a  trial  by  the  court;  they  shall  have  the 

same  power  to  administer  oaths,  to  issue  process  to  compel 
the  attendance  of  witnesses,  to  grant  continuances,  to  pre- 
serve order,  and  to  punish  all  violations  thereof,  and  if  any 
F»Uuraor        witness  shall  fail  to  attend  before  such  referee  or  referees, 
M^iai'        after  being  duly  summoned  or  subpoenaed,  according  to  the 
"tfug^to         practice  of   the  court,  or  being  present,  shall   refuse  to  be 
sworn  or  to  testify,  such  referee  or  referees,  if  in  term  time, 
.  may  certify  the  facta  to  the  court,  or  if  in  vacation,  to  any 
judge  of  the  circuit  court  at  chambers,  and  such  court  or 
judge  may  thereupon,  if  the  facts  certified  shall  appear  to 
warrant  it,  punish  such  witness  as  for  a  contempt  of  court, 
in  the  same  manner  as  the  court  could  do  if  the  witness  had 
i>ecUionor       Committed   such   contempt   before  such    court.     When   more 
maK.  ty.         ^^^^  ^^^   -^  appointed,  they  must  all   meet  to  hear  proofs, 
arguments,  and  to  deliberate;  but  a  decision  of  the  majority 
powsre  shall  be  regarded  as  their  decision.     The  circuit  judge  may, 

oi  Judge.  Ijp  j^u  order  under  his  hand,  filed  with  the  clerk,  discharge 

any  referee  on  cause  shown  by  affidavit,  and  may,  in  like 
manner,  fill  any  vacancy  that  may  occur  in  their  number, 
nr  may  direct  the  i-eference  to  proceed  and  be  concluded  with- 
out filling  any  such  vacancy.  He  shall,  in  like  manner,  have 
power,  on  cause  shown,  to  make  an  order  for  expediting  the 
proceedings  before  referees,  and  to  compel  a  report  or  the 
signing  of  a  hill  of  exceptions. 
Report.  Sec.  70.    The  referees  shall  report  to  the  court  in  writing, 

showing  therein  the  facts  found,  and  the  conclusions  of  law 
separately;  and  such  report  may  be  filed  in  term  time  or  in 
vacation,  and  shall  stand  as  the  finding  of  the  court  in  term 
time,  unless  excepted  to,  and  judgment  may  he  entered  thereon 
in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court. 
Noticeof  Sec.  71.    When  the  referees  shall  file  their  repo:"!  the  clerk 

re^rt?  shall,  without  delay,  give  notice  thereof,  in  writing,  to  the 
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respective  parties,  or  their  attorneys,  in  the  manner  provided 
for  the  service  of  notices  in  the  circuit  court,  and  immediately 
indorse  on  said  report,  under  his  hand,  his  certificate  of  the 
jjiving  of  such  notice,  and  the  lime  when  the  same  was  given, 
ivliich  certificate  shall  Iiave  the  same  effect  as  evidence  as  tin- 
return  of  service  of  an  original  writ  by  a  sheriff;  and  eitbei' 
party,  within  ten  days  after  receiving  such  notice,  may  file 
with  the  clerk  exceptions  in  writing  to  any  conclusion  of  law  Exceptions 
in  such  report,  and  shall  serve  a  copy  of  such  exceptions  on  the  X^ona 
opposite  party,  and  exceptions  lieing  filed  and  served  as  afore-  otuw, 
said,  the  case  may  be  noticed  for  argument  before  the  court,  Amiment 
on  such  exceptions,  on  any  day  in  term,  on  same  notice  as      "'eooiirt. 
stiall  be  requisite  for  special  motions;  but   it  shall  not  be 
.  necessary  for  the  parties  lo  file  exceptions  to  the  report,  in 
order  to  obtain  a  review  of  any  ruling  of  the  referees  em- 
bodied in  a  bill  of  exceptions,  settled  as  provided  by  the  next 
section. 

Sbc.  72.    Either  party,  on  the  hearing  before  the  referees,  Excepiions  on 
shall   be   entitled  to   take  exceptions  to  any   ruling  of   the  ji|^S^ '^""^ 
referees,  in  the  same  manner  as  on  trial  in  open  court;  and 
in  case  exceptions  are  so  taken,  the  parties  respectively  shall 
be  notified  by  the  referees  of  the  time  and  place  when  and 
where  they  will  meet  to  complete  their  report,  at  which  time 
they  shall  be  informed  of  the  conclusions  of  the  referees;  and 
the  parties  so  excepting,  may  then,  or  previous  to  such  time 
as  the  referees  shall  then  adjourn  to,  prepare  a  bill  of  excep- 
tions, which  shall  be  settled  by  the  referees  on  such  ad  seiiiBment 
joumed  day,  and  shall  then  be  annexed  to  and  filed  with  their  CTcepitaw. 
report,  and  a  review  thereof  may  be  had  in  the  same  manner 
as  of  exceptions  to  the  report. 

Sec.  73.    On  the  bearing  of  such  bills  of  exceptions,  or  upon  Action 
exceptions  to  the  report,  or  both,  the  circuit  court  may  con  of  *»>"»■ 
Arm  or  set  aside  such  report,  in  whole  or  in  part,  and  in  its 
discretion  refer  the  case  back  to  the  i-eferees,  or  enter  judg- 
ment thereon;  and  in  case  that  judgment  shall -he  entered 
thereon,  error  may  be  brought  on  such  judgment  as  in  other 
cases,  in  wliich  ease  the  bill  of  exceptions,  if  any,  the  report 
and  the  exceptions  to  the  report,  shall  be  considerefl  as  form   FindfnBof 
ing  a  part  of  the  record  in  the  case,  and  the  finding  of  facts  JI^JmSSi 
by  the  referees  shall  be  treated  as  a  special  verdict.  verdict. 

Sec.  74.    The  referees  shall  be  entitled  to  call  the  parties  Referees  may 
as  witnesses  in  the  case  on  which  the  court  might  call  them,  ^jtreBses!*  "^ 
if  the  liearing  were  in  open  court;  and  in  all   cases  where 
motions  are  referred,  the  referees  shall  be  entitled,  at  their 
option,  to  call  and  examine  tlie  parties  and  their  witnesses 
[wrsonally,  instead  of  hearing  the  motion  on  affidavits;  and  May  ei«niine 
commissions  may  he  obtained  for  the  taking  of  testimony  to  ^^I^^y. 
be  used  on  hearings  before  referees,  in  the  same  manner  as  on 
trials  in  open  court. 

Sec.  75.     The  referees  shall  be  allowed  such  compensation  Compeoution. 
for  their  services  as  the  court  may  deem  just,  which  shall  be 
taxed  as  a  part  of  the  costs  in  the  cause,  or  the  parties  and 
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tbe  referees,  by  stipulations  to  be  aonexed  to  the  report,  may 
agree  on  the  rate  of  compensation  to  be  made  to  tbe  referees, 
and  in  every  case  each  referee  shall  attend  to,  and  return  with 
the  report,  a  certificate  under  his  hand,  setting  forth  the  time 
actually  expended  by  him  in  the  business  of  such  reference: 
Provided,  That  six  hours  shall  be  considered  as  one  day,  and 
three  hours  one-half  day  for  the  purpose  of  fixing  the  time 
employed  by  any  referee  upon  such  reference;  and  whenever 
a  referee  shall  fail  to  report,  certify,  and  return,  as  afore- 
said, the  time  employed  by  him  in  any  reference,  he  shall  be 
deemed  to  have  waived  all  compensation  for  his  services  as 
such  referee:  And  Provided  further,  That  whenever  a  stipa- 
lation  in  writing,  as  aforesaid,  shall  be  made  between  tbe 
parties  and  the  referees,  fixing  tbe  compensation,  such  stipu- 
lation shall  be  attached  to,  and  returned  with  the  report,  and 
the  court  shall  allow  the  compensation  so  fixed,  and  no  other. 
Bbc.  76.  Whenever  a  cause  is  at  issue,  and  it  shall  appear 
that  the  trial  will  require  the  investigation  of  accounts,  or 
the  examination  of  vouchers  the  court  in  which  such  issue  is 
to  be  tried,  may  appoint  one  or  more  auditors  to  hear  the 
parties,  and  examine  their  vouchers  and  evidence,  and  to 
state  the  account  and  make  report  thereof  to  such  court. 

Sbc.  77.  Before  proceeding  to  hear  any  evidence  in  the 
cause,  the  auditors  shall  be  severally  sworn,  in  the  same  man- 
ner as  referees  are  herein  required  to  be  sworn,  and  they  shall 
in  like  manner  give  notice  to  the  parties  of  the  time  and  place 
appointed  for  their  meeting,  and  they  may  adjourn  from  time 
to  time,  as  may  be  necessary. 

Sex?.  78.  All  the  auditors  must  meet  and  bear  the  cause, 
but  a  report  of  a  majority  of  them  shall  be  valid,  and  such 
report  may  be  compelled  by  the  court  in  like  manner  as  in 
the  case  of  referees. 

Sec.  79.  Witnesses  may  be  summoned  and  compelled  to 
attend  and  testify  before  the  auditors,  in  the  same  manner 
as  before  referees;  and  either  of  the  auditors  may  administer 
the  necessary  oath  to  such  witnesses. 

sr      Sec.  80.    The  court  may,  for  any  sufficient  reason,  discharge 

■  the  auditors  and  appoint  others,  and  they  may  also  recommit 
the  report  for  revision  or  further  examination  to  the  same, 
or  to  other  auditors. 

I  Sbc.  81.  The  report  of  the  auditors,  if  there  be  no  legal  ob- 
jection to  it,  may  be  used  by  either  party  as  evidence  on  the 
trial  before  the  jury,  but  it  may  be  impeached  and  disproved 
by  other  evidence  produced  on  the  trial  by  either  party. 

n.  Sec.  82.  The  court  shall  award  a  reasonable  compensation 
to  the  auditors  or  referees,  as  the  case  may  be,  which  shall 
be  paid  by  the  plaintiff,  and  shall  be  taxed  in  his  bill  of  costs, 
if  he  shall  be  entitled  to  costs  in  the  suit. 
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CHAPTER  XIX. 
Practice  in  Chancery  Cases  not  Otlierwise  Provided  for. 

SfxrrioN  1.    Wlienever  a  bill  shall  be  filed  in  rhancerj,  for  publication 
relief,  or  for  the  benefit  of  (he  creditors  generally  of  any  per-  "f^l^'"' 
son,  or  of  any  estate,  or  for  the  benefit  of  any  other  persons  J;^,^^'^^' 
than  the  plaintiffs,  who  will  come  in  and  contribute  to  the    "" 
expense  of  such  suit,  every  order  which  may  be  made  thereon 
requiring  such   creditors  or   other  persons   to  exhibit  their 
demands  shall  in  all  cases  be  published  once  in  each  week,  for 
at  least  three  weeks,  and  as  mnch  longer  as  the  court  may 
direct,  in  any  newspaper  which  the  court  may  designate. 

Sec,  2.    In  any  case  where  personal  service  was  not  had.  Appearance 
except  in  a  case  of  divorce,  if  the  defendant  against  whom  any  not "pSrwlnkiiy 
decree  shall   have   been   made,   or  his  representatives,   shall  »rved. 
afterward  appear  and  petition  to  be  heard,  the  party  so  peti- 
tioning shall  be  admitted  to  answer  the  plaintiff's  bill  upon 
paying  or  securing  to  be  paid  such  costs  as  the  court  shall 
adjudge,  and  the  suit  shall  then  proceed  in  like  manner  as  if 
such  defendant  bad  appeared  in  due  season  and  no  decree  had 
been  made. 

Sec.  3.    The  defendant,  or  his  representatives,  must  so  ap- Time  tor 
pear  within  one  year  after  notice  in  writing  of  the  decree 'f^*"'^'*- 
shall  have  been  given  to  him  or  them,  and  within  seven  years 
after  the  making  of  the  decree,  when  such  notice  shall  not  be 
given. 

Sec.  4.    If  the  defendant  or  his  representatives  shall  not  so  conarmance 
appear  within  one  year  after  such  notice  shall  have  been  nontJ^JJ;^?*'" 
given,  and  if  not  given,  before  the  expiration  of  seven  years  ance. 
after  the  making  of  the  decree,  the  court  shall  then,  by  order, 
confirm  the  decree  against  the  defendant,  and  against  all  per- 
sons claiming  under  him  by  virtue  of  any  act  subsequent  to 
the  commencement  of  the  suit,  and  may  make  soch  further 
order  in  the  premises  as  shall  be  just  and  reasonable. 

Sec.  5.    If  the  bill  shall  have  been  filed  to  procure  the  fore-  saieor 
closure  or  satisfaction  of  a  mortgage,  the  court,  instead  of  prem?Sr* 
proceeding  to  a  sequestration,  may  decree  a  sale  of  the  mort- 
gaged premises,  or  of  such  part  thereof  as  may  be  necessary 
to  discharge  the  mortgage,  and  the  costs  of  suit,  as  in  other 
cases. 

Sue.  6.  In  the  case  mentioned  in  the  last  preceding  section  gtny  or  saia. 
if  the  defendant,  at  any  time  before  the  sale  of  the  mort- 
gaged premises,  shall  appear  and  pay  4o  the  plaintiff  such 
costs  as  the  court  shall  award,  the  court  shall  stay  the  sale, 
and  the  same  proceedings  shall  be  thereafter  bad,  as  if  the 
defendant  had  been  served  with  process,  and  had  regularly 
appeared. 

Sec.  7.    No  sale  and  conveyance  regularly  made  under  the  saie,  when  not 
preceding  provisions,  upon  a  hill  for  the  foreclosure  and  satis-  SppealaiKo. 
faction  of  a  mortgage,  shall  be  affected  or  prejudiced  by  the 
appearance  of  the  defendant  within  one  year,  or  the  seven  . 
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years  bereinbefoi'e  specified,  nor  by  any  other  proceeding;  but 
such  defendant  or  his  representatives  may,  at  any  time  witbin 
seven  years  after  the  decree  ordering  such  sale,  file  a  hill 
against  the  plaintiff  or  his  representatives,  to  account  for  all 
nioneyis  received  by  hira  or  them  by  virtue  of  such  decree,  over 
and  above  the  amount  justly  duo  on  the  mortgage,  and  costs 
of  suit;  and  the  court  shall  proceed  on  such  bill,  according  to 
the  equity  of  the  case. 

Of  Injunctions. 

Sec,  8.  No  injunction  shall  issue  to  stay  the  trial  of  any 
personal  action  in  a  court  of  law,  until  the  party  applying 
therefor  shall  execute  a  bond  with  one  or  more  sufficient 
sureties,  to  the  plaintiff  in  such  action  at  law,  in  such  sum 
as  the  circuit  judge  or  other  oflScer  allowing  the  injunction 
shall  direct,  conditioned  for  the  payment  to  the  said  plain- 
tiff, or  his  legal  representatives,  of  all  moneys  which  may  be 
recovered  by  such  plaintiff,  or  his  representatives,  or  the  col- 
lection of  which  may  be  stayed  by  such  injunction,  in  such 
action  at  law,  for  debt  or  damages,  and  for  costs  therein;  and 
also  for  the  payment  of  such  costs  as  may  be  awarded  to 
them  in  the  court  in  chancery,  in  the  suit  in  which  such  in- 
junction shall  issue. 

Sec.  9.  No  injunction  shall  issue  to  stay  proceedings  at 
law  in  any  personal  action,  after  verdict,  and  before  judg- 
ment thereon,  unless  a  sura  of  money  equal  to  the  amount  for 
which  the  verdict  was  given,  shall  be  first  deposited  with  the 
court  from  which  the  injunction  issues,  by  the  party  apply- 
ing for  such  injunction,  or  a  bond  for  the  payment  thereof 
shall  be  given  as  hereinafter  directed. 

Sec.  10.  No  injunction  shall  issue  to  stay  proceedings  at 
law  in  any  personal  action,  after  judgment,  unless: 

1,  A  sum  of  money  equal  to  the  full  amount  of  such  judg- 
ment, including  costs  shall  be  first  deposited  by  the  party 
applying  for  such  injunction,  or  a  bond  in  lieu  thereof  be 
given  as  hereinafter  directed;  and 

2.  Unless  such  party,  in  addition  to  such  deposit  or  bond 
in  lieu  thereof,  shall  also  execute  a  bond  wilh  one  or  more 
sufficient  sureties,  to  the  plaintiff  in  such  judgment,  in  such 
sum  as  the  circuit  judge  or  officer  allowing  the  injunction 
shall  direct,  conditioned  for  the  payment  to  the  said  plain- 
tiff, or  his  legal  representatives,  of  all  such  damages,  and 
costs,  as  may  be  awarded  to  them  by  the  court,  at  the  final 
hearing  of  the  cause. 

Sec.  11.  If,  after  a  verdict  or  judgment  at  law,  any  moneys 
shall  be  deposited  in  the  court  pursuant  to  either  of  the  two 
last  sections,  the  same  may  be  paid,  on  the  order  of  the 
court,  to  the  plaintiff  in  such  action  at  law,  upon  his  executing 
to  the  people  of  this  State  a  bond,  in  a  penalty  double  the 
amount  so  deposited,  with  such  sureties  as  the  court  shall 
approve,  conditioned  that  such  plaintiff  will  pay  to  the  clerk 
with  whom  the  bill  shall  be  filed,  the  moneys  which  he  shall 
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80  receive,  and  the  interest  thereon,  or  any  part  thereof,  ac- 
cording to  any  order  or  decree  of  the  court,  that  may  be  made 
in  relation  to  the  same. 

Sec.  12.    Wlienever  the  mone.vsi  so  dcposite<I  shall  be  paid  fj^^^ 
to  the  plaintiff  in  the  action  at  law,  if  the  final  decision  of  dedsion 
the  cause  in  chancery  shall  be  against  the  party  obtaining  the  °' **"**■ 
injunction,  the  circnit  judge  may  order  the  bond  that  shall 
have  been  given  to  be  canceled,  and  shall  continue  the  in- 
junction to  stay  the  proceedings  at  law,  or  shall  compel  th(! 
plaintiff  therein  to  cause  such  judgment  to  be  satisfied  and 
discharged  of  record. 

Sec.  13.     No  injnnction  shall  issue  to  stay  proceedings  at  stay  of 
law,  in  any  action  for  the  recovery  of  lands,  or  of  the  posses-  £fj^e,^i 
sion  thereof,  after  verdict,  imless  the  party  applying  there- 'or  "rt"""^ 
for  shall  execute  a  bond,  with  one  or  more  sureties,  to  the  °^'j    ' 
plaintiff  in  such  action  at  law,  in  such  sum  as  the  circuit  judge 
or  officer  allowing  the  injunction  shall  direct,  conditioned  for 
the  payment   to  the  plaintiff  in  such  action,  and  his  legal 
representatives,   of  all   such   damages  and  costs  as  may  be 
awarded  1o  them,  in  case  of  a  decision  against  the  party  ob- 
taining such  injunction. 

Sec.  14.    The  damages  to  be  paid  upon  the  dissolution  of  DamBges  how 
such  injunction,  shall  lie  ascertained  by  reference  to  a  circuit  **^"*'"    ■ 
court  commissioner,  or  in  such  manner  as  the  courts  shall 
direct,  and  shall  include  not  only  the  reasonable  rents  and 
profits  of  the  lands  recovered  by  such  verdict,  but  all  waste 
committed  thereon  after  the  granting  of  the  injunction. 

Sec,  15.  The  circuit  judge  shall  have  power  to  dispense  bonJ  inMeaci 
with  any  deposit  of  moneys  required  by  either  of  the  preced-  "^  "i^i™"- "'"^ 
ing  sections,  and  in  lieu  thereof  to  direct  the  execution  of  a 
bond,  with  snreties.  conditioned  to  pay  the  amount  so  re- 
quired to  be  deposited,  whenever  ordered  by  the  court;  or, 
if  a  bond  is  already  required  in  addition  to  such  deposit,  then 
to  direct  the  enlai^ement  of  a  penalty  and  condition  of  such 
bond  as  may  be  requisite;  but  whenever  such  deposit  shall  be 
dispensed  with,  the  bond  so  substituted  or  enlarged,  shall  be 
executed  by  at  least  two  sufficient  sureties. 

Six:.  16.     Whenever  an  injunction  shall  be  applied  for,  to  when  ciepoait 
stay  proceedings  at  law  in  an  action  after  judgment  or  ver- J"'"*""' 
diet,  on  the  ground  that  such  judgment  or  verdict  was  ob-  < 
tained  by  actual  fraud,  the  circuit  judge  or  officer  granting 
the  injunction  shall  have  power  to  dispense  with  the  deposit 
of  any  moneys,  or  the  execution  of  any  bond. 

Sec.  17.  The  sufficiency  of  the  sureties  in  any  bond  exe- 1 
cuted  under  the  provisions  of  this  chapter,  relating  to  stay-  [ 
ing  proceedings  at  law  by  injunction,  shall  be  ascertaineil. 
either : 

1.  By  the  certificate  of  any  circuit  court  commissioner  of 
the  proper  county,  stating  that  he  has  inquired  into  the  cir- 
cumstances of  such  sureties,  and  is  satisfied  of  their  suffi- 
ciency; or 

2.  By  the  affidavit  of  such  surety,  stating  that  he  is  a 


'iiK 


:yGoogIe 


PUBLIC  ACTS,  1915— No.  314. 


Wbo  may 
JunctionB. 


householder,  resident  within  this  State,  and  that  he  is  worth 
a  sum  equal  to  the  amount  ia  which  the  bond  shall  have  been 
required,  over  and  above  all  debts  and  demands  against  him. 

Ssc.  18.  Whenever  a  bond  shall  be  required  to  be  executed, 
as  aforesaid,  prior  to  the  issuing  of  an  injunction,  the  same, 
with  the  certificate  or  affidavit  above  required,  shall  be  filed 
with  the  clerk,  before  the  sealing  and  delivery  of  the  in- 
junction. 

Sec,  19.  The  circuit  judge  shall  direct  the  delivery  of  any 
such  bond  to  the  person  entitled  to  the  benefit  thereof,  for 
prosecution,  whenever  the  condition  of  such  bond  shall  be 
broken,  or  the  circumstances  of  the  case  shall  require  such 
delivery. 

Sec.  20.  Circuit  judges,  and  each  circuit  court  commis- 
sioner, except  as  provided  in  section  one  hundred  two  of  chap- 
ter two  of  this  act,  shall  have  power  to  grant  injunctions  to 
stay  proceedings  at  law. 

Sec.  21.  In  case  the  circuit  judge  of  any  circuit,  and  the 
other  officers  of  any  county  authorized  to  grant  injunctions, 
are  absent,  sick,  or  in  any  manner  disqualified  from  order- 
ing or  allowing  an  injunction  in  any  case  pending  or  about  to 
be  commenced  in  such  circuit  or  county,  upon  due  proofs  of 
such  facts  by  affidavit,  the  circuit  judge  of  any  judicial  dis- 
trict adjoining  the  judicial  district  in  which  said  circuit  or 
county  is  situated,  shall  have  authority  at  chambers  or  at 
any  place  where  he  may  be,  to  grant  or  deny  such  injunction 
the  same  as  if  he  were  the  circuit  judge  of  the  circuit  in  which 
such  suit  is  pending  or  about  to  be  commenced,  and  after  such 
injunction  is  allowed,  as  aforesaid,  the  judge  ordering  the 
same  shall  have  concurrent  jurisdiction  to  modify  or  dissolve 
the  same  with  the  presiding  judge  of  the  circuit  wherein  such 
suit  is  pending. 

Of  the  Foreclosure  of  Mortgages. 

Sec.  22.  All  bills  for  the  foreclosure  or  satisfaction  of 
mortgages  shall  be  filed  in  the  circuit  court  in  chancerj'  of 
the  county  where  the  mortgaged  premises,  or  any  part  there- 
of, are  situated. 

Sec.  23.  Whenever  a  bill  shall  be  filed  for  the  foreclosure 
or  sati.tfjiction  of  a  mortgage,  the  court  shall  have  power  to 
decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof 
as  may  be  sufficient  to  discharge  the  amount  due  on  the  mort- 
gage, and  the  cosfs  of  suit;  but  the  circuit  judge  shall  not, 
by  such  decree,  order  any  lands  to  be  sold  within  six  months 
after  the  filing  of  the  bill  of  foreclosure:  Provided,  That  if 
the  mortgagor,  his  heirs,  executors,  administrators  or  any  per- 
son lawfully  claiming  from  or  under  him  or  then)  shall,  within 
six  months  from  the  time  of  such  sale,  redeem  the  entire 
premises  sold,  by  jiaying  lo  the  purchaser,  his  executors,  ad- 
ministrators or  assigns,  or  to  Ihe  register  of  deeds  in  whose 
office  such  deed  is  deposited  as  provided  by  section  thirty, 
for  the  benefit  of  such  purchaser,  the  sum  which  was  bid 
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therefor,  with  interest  from  the  time  of  the  sale  at  the  rate 
per  cent  borne  by  the  mortgage,  not  exceeding  eight  per  cent 
per  annum,  and  in  case  such  pa.vmeDt  is  made  to  the  register 
of  deedB,  the  sum  of  one  dollar  as  a  fee  for  the  care  and 
custody  of  Buch  redemption  money,  then  such  deed  shall  be 
void  and  of  no  effect,  but  in  case  any  distinct  lot  or  parcel 
separately  sold  shall  be  redeemed,  leaving  a  portion  of  the 
premises  unredeemed,  then  Ruch  deed  shall  be  inoperative 
merely  to  the  parcel  or  parcels  so  redeemed,  and  to  those 
portions  not  so  redeemed  shall  remain  valid  and  of  full  effect. 

Sec.  24,     In  foreclosure  cases  in  the  original  decree  there-  Decree, 
in,  the  court  shall  determine  and  decree  as  to  which  defend-  dttSmine. 
ants,  if  any,  are  personally  liable  for  the  mortgaged  debt,  and 
it  shall  be  provided  in  such  decree  that  upon  the  coming  in 
and    confirmation    of   the   commissioner's   report  of  sale,   if 
there  be  any  part  of  the  money  decreed  to  be  due,  either  of  the 
principal  or  interest  of  the  debt,  or  of  the  costB  decreed  to 
be  paid,  left  unpaid  after  applying  the  amount  received  by 
the  commissioner,  upon   the  sale  of  the  premises,  the  clerk  Eiecution  for 
of  the  court  shall,  upon  the  application  of  the  attorney  for  the  <***'='*"'T' 
plaintiff,  and  without  notice  to  defendant  or  his  attorney,  is- 
sue execution  for  the  amount  of  such  deficiency.     The  court  DeiiveiT  or 
shall  also  have  power  to  decree  and  compel  the  delivery  of  the  ''*'*"™'"'' 
possession  of  the  premises  to  the  purchaser  at  said  sale. 

Sbc.  25.    After  such  bill  shall  be  filed,  while  the  same  is  No  proceed- 
pending,  and  after  a  decree  rendered  thereon,  no  proceedings'"**"   ** 
whatever  shall  be  had  at  law  for  Ihe  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof,  unless  authorized 
by  the  court. 

Sec.  26.  If  the  mortgaged  debt  be  secured  by  the  obliga-  other  p«r»on 
tion  or  other  evidence  of  debt  of  any  other  person  besides  the  "P"'^- 
mortgagor,  the  plaintiff  may  make  such  person  a  party  to  the 
bill,  and  the  court  may  decree  payment  of  the  balance  of 
such  debt  remaining  unsatisfied,  after  a  sale  of  the  mortgaged 
premises,  as  well  against  such  other  person  as  the  mortgagor, 
nnd  may  enforce  such  decree  as  in  other  cases. 

Sbc.  27.    Upon  filing  a  biil  for  the  foreclosure  or  satisfac- wnatbiu 
tion  of  a  mortgage,  the  plaintiff  shall  state  therein  whether  any  {^  gjit^'**" 
proceedings  have  been  had  at  law  for  the  recovery  of  the  debt 
secured  thereby,  or  any  part  thereof,  and  whether  such  debt, 
or  any  part  thereof,  has  been  collected  or  paid. 

Sec.  28,  If  it  appear  that  any  judgment  has  been  obtained  uimtiitied 
in  a  suit  at  law.  for  the  moneys  demanded  by  such  bill,  or™*^"""- 
any  part  thereof,  no  proceedings  shall  be  bad  in  such  case, 
unless  to  an  execution  against  the  property  of  the  defendant 
in  such  judgment,  the  sheriff  or  other  proper  officer  shall  have 
returned  that  the  exocntion  is  unsatisfied,  in  whole  or  in  part, 
and  that  the  defendant  has  no  property  whereof  to  satisfy 
such  execution,  except  the  mortgaged  premises. 

Rex:,  29.    All  «.Tles  of  mortgaged  premiseR,  under  a  decree  in  Sales  of 
chanccpv.  shall  be  made  by  a  circuit  court  commissioner  of  the  piSSST* 
county  in  which  the  decree  was  rendered,  or  the  land  or  some 
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part  thereof  Is  situated,  or  by  some  other  person  duly  author- 
ized by  the  order  of  the  court;  and  such  sales  shall.be  at  pub- 
lic vendue  between  the  hour  of  nine  o'clock  in  the  morning 
and  the  setting  of  the  sun,  at  the  court  house,  or  place  of 
holding  the  circuit  court  in  the  county  in  which  such  estate  or 
some  part  thereof  is  situated,  or  at  such  other  place  as  the 
court  shall  direct. 

Sgo,  30.  Deeds  shall  thereupon  be  executed  by  such  circuit 
court  commissioner  or  other  person  making  such  sale  specify- 
ing the  names  of  the  parties  in  the  suit,  the  date  of  the  mort- 
gage, when  and  where  recorded,  with  a  description  of  the 
premises  sold,  and  the  amount  for  which  each  parcel  of  land 
therein  described  was  sold,  and  he  shall  endorse  upon  each 
deed  the  time  when  the  same  will  become  operative  in  case 
the  premises  are  not  redeemed  according  to  law;  such  deed  or 
deeds  shall  as  soon  as  practicable,  and  within  twenty  days 
after  such  sale  be  deposited  with  the  register  of  deeds  of  the 
county  in  which  the  land  therein  described  is  situated,  and 
the  register  shall  endorse  thereon  the  time  the  same  was  re- 
reived;  and  for  the  better  preservation  .thereof,  shall  record 
the  same  at  length  in  a  book  to  be  provided  in  his  office  for 
that  purpose  and  shall  index  the  same  in  the  regular  index 
of  deeds,  and  the  fee  for  recording  the  same  shall  be  included 
among  the  other  costs  and  expenses  allowed  by  law.  In  case 
such  premises  or  any  parcel  thereof  shall  be  redeemed  the 
register  of  deeds  shall  write  on  the  face  of  such"  record  the 
word  "redeemed,"  stating  at  what  date  such  entry  is  made 
and  signing  such  entry  with  his  official  signature.  Unless  the 
premises  described  in  such  deed  or  any  parcel  thereof  shall 
be  redeemed  within  the  time  limited  for  such  redemption  as 
herein  provided,  such  deed  shall  thereupon  as  to  all  parcels  not 
so  redeemed  become  operative,  and  shall  vest  in  the  grantee 
therein  named,  his  heirs  or  assigns,  all  the  right,  title  and 
interest  which  Ihe  mortgagor  had  at  the  time  of  the  execu- 
tion of  the  mortgage,  or  at  any  time  thereafter, 

Pet.  .11.  The  proceeds  of  every  sale  made  under  a  decree 
in  chancery,  shall  he  applied  to  the  discharge  of  the  debt  ad- 
judged by  such  court  to  be  due.  and  of  the  costs  awarded ; 
and  if  there  bo  any  surplus,  it  shall  be  brought  into  court 
for  the  use  of  the  defendant,  or  of  the  person  entitled  thereto, 
subject  to  the  order  of  the  court. 

Sec.  32,  If  such  surplus  or  any  part  thereof,  shall  remain 
in  the  said  court  for  the  term  of  three  months  without  being 
applied  for,  the  circuit  judge  may  direct  the  same  to  be  jrat 
out  at  interest,  under  the  direction  of  the  court,  for  the  benefit 
of  the  defendant,  his  representatives  or  assigns,  to  be  paid  fo 
them  by  the  order  of  such  court. 

Sec.  S3.  Whenever  a  bill  shall  be  filed  for  the  sjitisfac- 
tion  or  foifclosure  of  any  mortgage,  upon  which  there  shall 
lie  due  any  interest,  or  any  ]iortion  or  installment  of  the 
principal,  and  there  shall  lie  other  portions  or  installments 
to  become  due  subseijuently,  the  bill  shall  be  dismissed  upon 
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the  defendant's  bringing  into  court,  at  any  time  before  the 
decree  of  sale,  the  principal  and  interest  due,  with  costs. 

Sec.  34.  If,  after  a  decree  for  sale  entered  against  a  de-Payinentot 
fendant  in  such  case,  lie  shall  bring  into  court  the  principal  j,""'!^,^' 
and  interest  due.  with  coats,  tbe  proceedings  in  the  suit  shall 
be  staved;  but  the  court  shall  enter  a  decree  of  foreclosure 
and  sale,  to  be  enforced  by  a  further  order  of  the  court,  upon 
a  subsequent  default  in  the  payment  of  any  portion  or  in- 
stallment of  the  principal,  or  of  any  interest  thereafter  to 
grow  due. 

Sex?.  35.     If  the  defendant  shall  not  bring  into  court  the  Kererance 
amount  due,  with  costs,  or  if,  for  any  other  cause,  a  decree  JS'oner'io'^ 
shall  pass  for  the  plaintiff,  the  court  may  direct  a  reference  "pjjjJ^j^ 
to  a  commissioner  to  ascertain  and  report  the  situation  of 
the  mortgaged  premises,  or  may  determine  the  same  on  oral 
or  other  testimony;  and  if  it  shall  appear  that  the  same  can  saiein 
be  sold  in  parcels,  without  injury  to  the  interests  of  the  p"™'"- 
parties,  the  decree  shall   direct   so  much  of  the  mortgaged 
preraisea  to  be  sold,  as  will  be  sufficient  to  pay  the  amount 
then  due  on  such  mortgage,  with  costs;  and  such  decree  shall 
remain  as  security  for  any  subsequent  default. 

Sec.  36.  If,  in  the  case  mentioned  in  the  preceding  section.  Hubsequem 
there  shall  be  any  default  subsequent  to  such  decree,  in  the  ''*^*''"*- 
payment  of  any  portion  or  installment  of  the  principal  or  of 
any  interest  due  upon  such  mortgage,  the  court  may,  upon 
the  petition  of  the  plaintiff,  by  a  further  order  founded  upon 
such  first  decree,  direct  a  sale  of  so  much  of  the  mortgaged 
premises  to  be  made  under  such  decree,  as  will  be  sufficient 
to  satisfy  the  amount  so  due,  with  the  costs  of  such  petition 
and  the  subsequent  proceedings  thereon,  and  the  same  pro- 
ceedings may  be  had,  as  often  as  a  default  shall  happen. 

See.  37,     If,  in  any  of  the  foregoing  cases,  it  shall  apiwar  Hole  oi  whole 
lo  the  court  that  the  mortgaged  premises  are  so  situated  i>ren'i»H 
that  a  sale  of  the  whole  will  be  most  beneflcial  to  the  parties, 
the  decree  shall  in  the  first  instance  be  entered  for  the  sale 
of  the  whole  premises  accordingly. 

Sec,  38,  In  such  case  the  proceeds  of  such  sale  shall  be  AppUotion 
ajipjied  as  welt  to  the  interest,  portion  or  installment  of  the"P™**^^- 
principal  due,  as  towards  the  whole  or  residue  of  the  sum 
secured  by  such  mortgage,  and  not  due  and  payable  at  the 
time  of  such  sale,  and  if  such  residue  do  not  bear  interest, 
then  the  court  may  direct  the  same  to  be  paid  with  a  ret>ate 
of  the  legal  interest,  for  the  time  during  which  such  residue 
shall  not  be  due  and  payable;  or  the  court  may  direct  the 
balance  of  tbe  proceeds  of  such  sale,  after  paying  the  sum 
due  with  costs,  to  be  put  out  at  interest,  for  the  benefit  of 
the  plaintiff,  to  be  paid  lo  him,  as  the  installments,  or  por- 
tions of  the  principal,  or  the  interest,  may  become  due,  and 
the  surplus  for  the  benefit  of  the  defendant,  his  representa- 
tives or  assigns,  to  be  paid  to  them  on  the  order  of  the  court. 
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Proceedings  Relating  to  Conveyance  of  Lands  of  Infants  and 
Incompetents,  etc. 

Sbc.  39.  Whenever  any  infant,  idiot,  lunatic,  or  other  in- 
competent person  shall  be  seized  or  possessed  of  any  lands, 
tenements,  or  hereditaments,  by  way  of  mortgage,  or  in  trust 
only  for  others,  the  court  of  chancery  for  the  county  where 
such  property  is  situated,  or  in  which  such  infant,  idiot, 
lunatic,  or  other  incompetent  person  may  be,  on  the  petition 
of  the  guardian  of  such  infant,  idiot,  lunatic,  or  other  in- 
competent person,  or  on  the  application  by  bill  or  petition  of 
any  person  in  any  way  interested,  may  order  and  compel  such 
infant,  idiot,  lunatic,  or  other  incompetent  person  to  convey 
and  assure  such  lands,  tenements  and  hereditaments  to  any 
otber  person,  in  such  manner  as  tbe  said  court  shall  direct. 

Skc.  40.  Every  conveyance  or  assurance,  made  pursuant  to 
such  order,  shall  be  as  good  and  effectual  in  law  as  if  the  same 
were  made  by  such  infant,  idiot,  lunatic,  or  other  incompe- 
tent person,  when  of  lawful  age  and  of  sound  mind. 

Sec.  41.  Any  infant,  idiot,  lunatic,  or  other  incompetent 
person,  seized  of  any  real  estate,  or  of  any  interest  therein, 
either  in  fee  or  as  tenant  for  life  or  years,  may  apply  to  the 
circuit  court  in  chancery  for  the  county  where  the  property 
may  be  situated,  if  the  infant,  idiot,  lunatic,  or  other  incompe- 
tent be  not  a  resident  of  this  State,  and  if  a  resident  of  this 
State,  then  to  the  circuit  court  in  chancery  of  the  county  in 
which  he  may  be  a  resident,  or  in  which  tbe  property  may  be 
situated,  for  the  sale  or  disposition  of  such  property,  in  the 
manner  hereinafter  directed.  If  the  applicant  has  a  guardian, 
then  the  application  shall  be  made  by  such  guardian,  and  if 
he  has  no  guardian,  or  the  guardian  is  a  non-resident,  appli- 
cation may  be  made  by  a  next  friend,  who  may  be  authorized 
to  act  as  such  by  said  court.  Such  next  friend  shall  be  ap- 
pointed in  accordance  with  the  provisions  of  sections  twenty- 
eight  and  twenty-nine  of  chapter  twelve  of  this  act,  relating 
to  the  appointment  of  next  friends  for  infants  and  persons 
insane,  or  otherwise  mentally  incompetent. 

Sex:.  42.  On  such  application  the  court  shall,  if  necessary, 
appoint  one  or  more  suitable  persons  to  be  guardians  of  such 
infant,  idiot,  lunatic,  or  other  incompetent  person,  in  rela- 
tion to  the  proceedings  o.n  such  application. 

Sec.  43.  The  guardian  shall  give  bond  to  such  infant,  idiot, 
lunatic,  or  other  incompetent  person,  to  be  filed  with  the 
clerk,  in  such  penalty,  with  such  sureties,  and  in  such  form 
as  the  court  shall  direct,  conditioned  for  the  faithful  per- 
formance of  the  trust  reposed;  for  the  paying  over,  investing 
and  accounting  for  all  moneys  that  shall  be  received  by  such 
guardian  according  to  the  order  of  any  court  having  authority 
to  give  directions  in  the  premises,  and  for  the  observance  of 
the  orders  of  the  court  in  relation  to  the  said  trust. 

Sec.  44.  If  such  bond  be  forfeited,  the  court  shall  direct 
it  to  be  prosecuted  for  the  benefit  of  the  party  injured.^ 
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Skc.  45.    Upon  the  filing  of  such  bond,  the  court  may  pro-  inquiry 
eeed  in  a  summary  manner,  on  oral  or  other  testimony,  or  '"*"  '""^^• 
by  reference  to  a  circuit  court  commissioner  to  inquire  into 
the  merits  of  such  application. 

Sec.  46.  Whenever  it  shall  appear  satisfactorily  that  a  dispo-  omer 
sition  of  any  part  of  the  real  estate  of  such  infant,  idiot,  ° 
lunatic,  or  other  incompetent  person,  or  of  hia  intersst  in 
any  term  of  years,  is  necessary  and  proper,  either  for  the  sup- 
port and  maintenance  of  such  infant,  idiot,  lunatic  or  other 
incompetent  person,  or  for  his  education,  or  that  the  interest  ■ 
of  such  infant,  idiot,  lunatic  or  other  incompetent  person  re- 
quires or  will  be  subslantiall;  promoted  by  such  disposition, 
on  account  of  any  part  of  his  said  property  being  exposed  to 
waste  or  dilapidation,  or  on  account  of  its  being  wholly  un- 
productive, or  for  any  other  peculiar  reasons  or  circum- 
stances, the  court  may  order  the  letting  for  a  term  of  years, 
the  sale,  exchange  or  other  disposition  of  such  real  estate  or 
interest,  to  be  made  by  the  guardians  of  such  infants,  idiots, 
lunatics  or  other  incompetent  persons,  in  such  manner  and 
with  such  restrictions  as  shall  be  deemed  expedient. 

Sbc.  47,    Whenever  it  shall  be  made  to  appear  to  the  court  Disciiarga  of 
that  it  will  be  manifestly  for  the  interest  and  advantage  of^""^*"*^- 
any  infant,  idiot,  lunatic  or  other  incompetent  person  that 
any  incumbrance  upon  the  real  estate  of  such  person  should 
be  purchased  and  discharged,  in  whole  or  in  part,  the  court 
may  authorize  the  guardian  of  such  person  to  purchase  and 
discharge  the  same,  and  if  necessary,  to  sell  and  dispose  of 
such  part  of  the  real  estate  of  such  person  as  ma;  be  neces- 
sary for  that  purpose :  Provided,  Such  purchase  and  discharge  Proviso,  title 
siiall  in  no  way  be  construed  as  vesting  in  said  guardian  any  "'»'«"'*«"■ 
right,  title  or  interest  in  such  premises,  to  the  prejudice  of 
such  person. 

Sec.  48,    But  no  real  estate  or  term  for  years  shall  be  sold,  How  ro»i 
leased  or  disposed  of  in  any  manner  against  the  provisions bb^^voKaoi. 
of  any  last  will,  or  of  any  conveyance,  by  which  such  estate 
or  term  was  devised  or  granted  to  such  infant,  idiot,  lunatic, 
or  other  incompetent  person, 

Sbc.  49.    Upon  an  agreement  for  sale,  leasing  or  other  dispo-  tteport  ot 
sition  of  such  property,  being  made   in  pursuance  of  such  JS'S^^;' 
order,  the  same  shall  be  reported  to  the  court  on  the  oath  of 
the  guardian  making  the  same;  and  if  it  be  confirmed,  a  lease 
or  conveyance  shall  be  executed  under  the  direction  of  the 
court. 

Sbc.  60.     All  sales,  leases,  dispositions  and  conveyances  saia,  otc.. 
made  in  good  faith  by  the  guardian  in  pursuance  of  Buch^^jjl^ 
order,  when  so  confirmed,  shall  be  valid  and  efl^ectnal  aa  if 
made  by  such  infant,  idiot,  lunatic,  or  other  incompetent 
person  when  of  lawful  age  and  of  sound  mind. 

Sec.  51.    From  the  time  of  such  application  to  the  court,  I?g?!j^?'* 
the  infant,  idiot,  lunatic,  or  other  incompetent  person  shall  <rf«Biiit. 
be  considered  as  a  ward  of  the  court  so  far  as  relates  to  such 
property,  its  proceeds  and  income;  and  the  court  shall  make 
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orders  for  tbe  application  and  disposition  of  the  proceeds  of 
such  property  and  for  tbe  investment  of  the  surplus  belong- 
ing to  such  infant,  idiot,  lunatic,  or  other  incompetent  per- 
son, FW  as  (o  secure  the  same  for  his  benefit,  and  shall 
direct  a  return  of  such  investment  and  disposition  to  be  made 
on  oath,  as  soon  as  may  be,  and  shall  require  accounts  to  be 
rendered  periodically,  by  any  guardian  or  other  person  who 
may  be  entrusted  with  the  disposition  of  the  income  of  such 
proceeds. 

Bet,  52.  No  sale  made  as  aforesaid  of  the  real  estate  of 
any  infant,  idiot,  lunatic,  or  other  incompetent  person,  shall 
give  to  such  infant,  idiot,  lunatic,  or  other  incompetent  per- 
son, any  other  or  greater  interest  or  estate  in  the  proceeds  of 
such  sale  than  he  had  in  the  estate  so  sold;  but  the  said  pro- 
ceeds shall  be  deemed  real  estate  of  the  same  nature  as  the 
property  sold. 
Dower.  Sec.  53,    If  the  real  estate  of  any  infant,  idiot,  lunatic  or 

olnfvMtmant  other  incompetent  person,  or  any  part  of  it  shall  be  sub- 
in  lien  ot.  je(.^  ^Q  dower,  and  the  person  entitled  to  such  dower  shall 
consent  in  writing  to  accept  a  gross  sum  in  lieu  thereof,  or 
the  permanent  investment  of  a  reasonable  sum,  in  such  man- 
ner as  that  the  interest  thereof  be  made  payable  to  the  per- 
son entitled  to  such  dower,  during  life,  the  court  may  direct 
the  payment  of  such  sum  in  gross  or  the  investment  of  such 
sum  as  shall  be  deemed  reasonable  and  shall  be  acceptable 
to  the  person  entitled  to  such  dower,  in  mauner  aforesaid; 
which  sum  so  paid  or  invested  shall  be  taken  out  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  of  such  infant,  idiot,  luna- 
tic, or  other  incompetent  person. 
Reiuseot  &BC.  51.     Before  any  such  sum  shall  be  paid,  or  such  in- 

right  of  dowar.  ,.pg{,nent  made,  the  court  shall  be  satisfied  that  an  effectual 
i-elease  of  such  right  of  dower  has  Ix-en  executed. 

Sale  of  I<ands  Held  by  Kxecutors  in  Trust. 

Court  ot  Sec.  55.    Whenever  any  lands,  tcncnieufs,  or  hereditaments 

jJ^t^iSe.™^  ai-e  held  by  any  executor  in  tni.st  for  otiiers,  the  court  of 
chancery  for  the  county  in  which  such  property  is  wholly  or 
in  part  situated  may,  upon  the  bill  or  petition  of  such  execu- 
tor or  any  person  interested,  whenever  it  shall  be  made  to 
appear  for  the  best  interest  of  the  persons  for  whom  such 
property  is  so  lield  in  trust,  order,  direct  and  authorize  the 
executor  to  sell,  grant  and  convey  such  property  at  public  or 
private  sale,  and  the  sale  and  conveyance  made  pursuant  to 
such  order,  when  approved  by  the  court,  shall  be  effectual  to 
pass  the  title  to  said  property  to  the  purchaser  thereof. 
Froceedinca.  SEC.  56.  Upon  the  filing  of  such  bill  or  petition,  the  pro- 
ceedings thereon  shall  be  the  same  as  in  ordinary  suits  in 
chancery  so  far  as  practicable.  The  court  may  make  such 
orders  as  may  be  necessary  therein.  Guardians  shall  be  ap- 
pointed for  all  infant  parties,  and  no  sale  shall  be  made  until 
the  executor  shall  have  executed  and  filed  with  the  clerk  of 
the  court  a  bond  in  such  penalty  and  with  such  sureties  as 
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shall  be  approved  by  the  circuit  judge,  for  the  faithful  dis- 
charge of  his  duties,  and  the  proper  dts]>oMtioii  of  the  pro- 
ceeds of  the  sale,  as  may  be  ordered  by  the  court. 

Sec.  57.    Tbe  court  shall  make  alJ  proper  orders  and  direo-  Orderaaod 
tions  from  time  to  time  for  the  manageineut,  investment  and     '"^  """' 
disposition   of  the  moneys  received  from  such  sale,  and  the 
interest  and  income  therefrom. 

Of  Notice  Lis  Pendens. 

Sec.  5S.     To  render  the  filing  of  a  bill  constructive  notice  Notice  lo  bo 
to  a  purchaser  of  any  real  estate,  it  shall  be  the  duty  of  the  ^Biet"" 
plaintiff  to  file  for  record,  with  the  register  of  deeds  of  the  "' <i'«<'^- 
county  in  which  the  lands  to  be  affected  by  such  constructive 
notice  are  situated,  a  notice  of  the  pendency  of  such  suit  in 
chancery,  setting  forth  the  title  of  the  cause,  and  the  general  what  to 
object  thereof,  together  with  a   description  of  the  lands  to""""' 
be  affected  thereby;  and  it  shall  thereupon  become  the  duty 
of  the  register  to  record  such  notice,  in  a  book  kept  for  that 
purpose,  upon  tlie  payment  of  the  same  fees  as  is  provided 
by  law  for  recording  deeds.    A  copy  of  such  record,  authenti- 
cated by  tbe  register,  shall  be  evidence  of  such  notice,  and  the 
filing  of  the  same,  in  all  courts  and  places. 

Sec.  59.     Each  register  of  deeds  shall  enter  in  an  index  to  index, 
be  Icept  in  his  office,  such  references  to  the  said  notices,  as 
will  enable  all  persons  interested  to  search  his  office  for  such 
notices  without  inconvenience. 

Sec.  CO.  Whenever  any  suit  in  chancery,  notice  of  the  pen-  ceriiscste  ot " 
dency  of  which  has  been  filed  with  any  register  of  deeds,  shall  oJ™!t^ 
be,  or  shall  have  been  heretofore  dismissed,  whether  by  stipu- 
lation, the  voluntary  act  of  the  plaintiff  on  final  hearing,  or 
otherwise,  it  shall  be  the  duty  of  tbe  clerk  of  the  court  in 
which  such  suit  shall  have  been  pending,  upon  request  of  any 
])arty  thereto,  to  execute,  under  his  hand  and  the  seal  of  said 
court,  a  certificate  of  the  fact  of  such  dismissal,  or  the  attor- 
ney for  the  plaintiff  in  such  suit  may  execute  a  like  certificate, 
which  shall  1)e  acknowledged  by  said  attorney  before  some 
officer  authorized  to  take  tbe  acknowledgment  of  deeds,  l^e 
said  i-egister  of  deeds  on  receipt  of  either  of  such  certificates, 
and  on  payment  to  him  of  a  fee  of  twenty-five  cents  shall  file  Record 
and  preserve  the  same  and  shall  record  the  same  at  length  "  "™''' 
in  the  books  provided  for  the  registry  of  such  notices  of 
pendency  of  suits,  and  shall  mark  on  the  record  of  such 
notice  discharged  by  certificate  of  the  clerk  of  said  court, 
naming  it,  or  the  certificate  of  said  attorney,  naming  him, 
as  the  case  may  be,  with  the  date  of  filing  such  certificate,  and 
the  book  and  page  of  its  record,  and  thereafter  the  effect  of 
such  notice  shall  cease  and  determine. 

Discbarge  of  Mortgages  in  Certain  Cases. 

Sbc.  61.    When  a  recorded  mortgage  on  lands  or  property  Jg"''"''  '<"■ 
has  been  paid  and  satisfied,  or  when  fifteen  years  have  elapsed       "^' 
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since  the  debt  secured  b;  Huch  mortgage  became  due  and 
payable,  or  since  the  last  payment  made  thereon,  and  no  suit 
or  proceedings  have  been  commenced  to  collect  the  same, 
the  owner  of  such  laud  or  property  may  present  a  petition  to 
the  circuit  court  for  the  connty  in  which  such  land  or  prop- 
erty 80  incumbered  is  wholly  or  in  part  situated,  duly  veri- 
fied by  the  oath  of  the  petitioner,  or  by  some  one  in  his  be- 
half, which  shall  state  the  names  of  the  mortgagor  and  mort- 
gagee, the  date  of  the  mortgage,  and  the  liber  and  page  of 
the  record  thereof,  the  facts  in  regard  to  payment  of  the 
debt  thereby  secured,  or  the  non-commencemeut  of  such  suit 
or  proceeding  within  said  fifteen  years ;  and  further,  that  the 
present  residence  or  whereabouts  of  the  mortgagee  (or  his 
assignee,  if  the  mortgage  shall  have  been  assigned),  is  un- 
known to  the  petitioner,  and  that  the  petitioner  has  been 
unable  to  ascertain  the  same  after  diligent  seaKh  and  in- 
quiry ;  or,  if  such  be  the  fact,  that  the  mortgagee  or  assignee 
is  deceased,  and  that  three  months  have  elapsed  since  his 
death,  and  that  the  names  and  residence  of  the  legal  represen- 
tatives, if  any  there  are,  of  the  mortgagee  or  assignee,  are 
unknown  to  the  petitioner,  and  that  he  has  been  unable  to 
ascertain  the  same  after  diligent  search  and  inquiry;  or  when 
such  mortgagee  is  a  trustee  merely  and  without  interest  there- 
in, that  he  does  not  reside  in  the  State  of  Michigan  or  is 
dead;  and  such  petition  shall  conclude  with  a  prayer  that 
an  order  of  the  court  may  be  made  discharging  said  mort- 
gage and  declaring  it  fully  paid  and  satisfied.  Upon  the  pre- 
sentation of  such  petition,  said  court  may  proceed  to  hear 
and  determine  the  truth  of  the  matters  therein  stated,  and  if 
it  shall  be  made  satisfactorily  to  appear  to  the  court,  either 
by  the  production  in  evidence  of  the  original  mortgage  or  of 
the  bond,  or  bonds  or  promissory  notes,  to  secure  the  pay- 
ment of  which  such  mortgage  was  given,  or  by  any  other 
competent  evidence,  that  the  debt  secured  by  such  mortgage 
has  been  fully  paid,  both  principal  and  interest  thereof;  or 
if  it  shall  be  made  to  appear  to  the  court  by  competent  evi- 
dence that  said  mortgaged  debt  has  been  past  due  for  fifteen 
years,  or  that  fifteen  years  have  elapsed  since  the  last  pay- 
ment was  made  on  such  debt,  and  that  no  suit  or  proceeding 
has  been  commenced  to  foreclose  such  mortgage,  the  court 
shall  make  a  certificate  to  that  effect  setting  forth  therein  the 
names  of  the  witnesses  and  the  nature  of  the  evidence  by 
which  such  facts  have  been  made  to  appear,  and  a  minute 
thereof  shall  be  entered  in  the  journal  of  said  court,  and  such 
certificate  signed  by  the  judge  of  said  court  and  attested  by 
the  clerk  thereof  under  the  seal  of  said  court,  shall  be  de- 
livered to  the  said  petitioner  and  may  be  recorded  in  the  office 
of  the  register  of  deeds  for  the  county  or  counties  in  which 
such  mortgage  shall  be  of  record,  in  like  manner  and  with 
like  effect  in  all  respects  as  if  if  were  a  formal  discharge  of 
said  mortgage  duly  executed  by  the  mortgagee. 
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Sales  of  Lauds  Deviaed  Without  Power  of  Bale. 

Sec.  62.    Whenever  any  person  aha))  be  seized  or  poefiessed  My  be  sold 
of  any  lands,  tenements  or  hereditaments  conveyed  by  deed  or  direcnon 
devised  by  wi)l  to  such  person  for  life,  with  or  without  power '"™'"*- 
of  appointment  by  will  or  sale,  or  of  any  lands  tenements,  or 
hereditaments  devised  1o  such  person  in  trust,  without  power 
of  sale,  the  circuit  court  in  chancery  for  the  county  where 
such  property  is  situated,  may  on  the  petition  of  such  per- 
son having  a  life  estate,  order  that  such  land,  tenements  and 
hereditaments,  or  any  part  thereof  be  sold  under  the  direc- 
tion of  the  court,  whenever  by  a  proper  showing  by  witnesses 
produced  before  the  court  it  shall  satisfactorily  appear  that 
the  rights  of  the  interested  parties  will  otherwise  be  jeopar- 
dized. 

Sbc.  63.    Every  conveyance  made  by  the  person  so  seized  ^^?JiS"" 
pursuant  to  such  order  of  said  court  shall  be  as  good  andS^tu&i 
effectual  in  law,  and  shall  convey  the  same  title,  as  if  the '"''"■ 
same  were  made  by  such  person  being  seized  of  the  title  in 
fee  to  Buch  )ands,  tenements  and  her^itaments. 

Skc.  64.    For  the  purpose  of  obtaining  such  order  of  salepetiiton  to 
the  person  so  seized  of  such  lands,  tenements  or  hereditaments  ^  "*"" 
shall  file  his  petition  in  the  circuit  court  in  chancery  for  the 
county  where  such  property  is  situated,  setting  out  the  facts,  content*, 
under  oath  and  the  names,  residences  and  interests  of  all  per- 
sons who  are  or  may  be  interested  in  said  property  so  far  as 
the  same  is  linown  to  the  petitioner,  and  praying  that  the 
lands,  tenements  and  hereditaments  therein  descrit^d  may  be 
so)d,  and  that  the  proceeds  thereof  may  be  invested  under 
tlie  order  of  the  court,  and  thereafter  treated  as  real  property 
and  subject  to  t))e  same  disposition  as  would  have  been  made 
of  said  property  had  the  same  not  tjeen  8o)d. 

Sec.  G5.    Said  court  sliall  thereupon  enter  an  order  requir- order  oi 
ing  all  persons  interested  in  said  property  to  appear  before  "P"**"'"**' 
said  court,  at  a  time  to  be  therein  named,  and  show  cause  if 
any  exist  why  the  prayer  of  said  petition  shall  not  be  granted, 
which  order  shall  be  returnable  not  leas  than  six  weeks  nor 
more  than  twelve  weeks  from  the  date  thereof,  and  a  copy 
of  such  order  shall  be  personally  served  upon  all  persons  inter- 
ested in  said  land  if  found  in  the  State  of  Michigan  at  least 
ten  days  before  the  return  day  thereof,  and  shall  be  pub- 
lished once  in  each  week  for  three  successive  weeks  preceding 
the  return  day  thereof  in  a  newspaper  printed  and  circulated 
in  the  county  where  such  property  is  situated,  and  in  the 
county  in  which  the  petitioner  resides,  and  in  such  other  place 
or  places  as  the  court  may  direct :  Provided,  That  when  such  Proviso. 
application  shall  be  made  by  any  trustee,  a  copy  of  such  ^'tiSt^ 
notice  shall  also   be  personally  served  upon  the  cestui  que 
trust,  at  least  ten  days  before  the  return  day  thereof. 

Sdc.  66.    Upon  the  return  day  of  such  order  any  person  pnx^  ud 
interested  may  appear  and  show  cause  against  the  grant-  •'••'*"«■ 
ing  of  the  prayer  of  the  petition,  and  proofs  may  be  taken 
and  a  hearing  had  in  such  manner  as  the  court  may  direct,~  , 
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and  if  it  shall  Siitisfaetorily  appear  to  the  court  that  the 
interests  of  the  persons  owning  or  intei-ested  in  such  prop- 
erty will  he  substantially  promoted  by  the  sale  of  the  same 
on  account  of  the  said  property  being  exposed  to  waste  or 
dilapidation,  or  on  account  of  its  being  unproductive,  or  for 
any  other  peculiar  reasons  or  circumstances,  then,  in  such 
case,  it  shall  thereupon  order  that  such  property  be  sold  under 
its  direction,  and  that  the  proceeds  stand  in  lieu  thereof. 

Hbc.  67.  All  sales  made  in  pursuance  of  such  order  shall 
lie  reported  to  the  court,  and  when  confirmed  the  petitioner 
shall  execute  a  conveyance  of  the  property,  which  shall  be  as 
good  and  effectual  in  law,  and  shall  convey  the  same  title  as 
if  the  ijcrson  making  the  same  were  seized  of  the  title  in  fee 
lo  such  lands,  tenements  and  hereditaments. 

Skc.  fi8.  Upon  the  making  of  an  order  of  sale  as  aforesaid 
the  petitioner,  or  other  person  or  perRons  appointed  trustee 
or  trustees  by  the  court  to  receive  the  proceeds  of  said  sale, 
sliail  give  such  bond,  in  such  penalty  and  with  such  sureties, 
and  in  such  form  as  the  court  shall  direct,  which  bond  shall 
run  to  the  clerk  of  the  court  for  (be  use  and  benefit  of  any 
Iiei-son  who  may  l;>p  or  become  interested  in  such  lands,  tene- 
ments or  hereditaments,  or  their  proceeds,  conditioned  for 
the  investing  of  and  accounting  for  the  proceeds  of  such  lands, 
tenements  and  hereditaments,  and  for  the  observance  of  al! 
orders  of  the  court  in  relation  thereto. 

Sec.  IJ9.  Upon  the  confirmation  of  such  sale,  the  proceeds 
thereof  shall  thereafter  stand  in  lieu  of  said  property,  and 
Ihe  court  shall  make  such  order  as  to  the  investment  thereof 
as  may  be  necessary.  And  from  time  to  time  thereafter  such 
further  orders  may  be  made  upon  the  application  of  any  per- 
son interested  as  the  circumstances  may  require. 

Sec.  70.  No  sale  or  conveyance  of  any  kind  shall  be  made 
of  any  property  contrary  to  any  specific  provisions  in  regard 
thereto  contained  in  the  deed  of  conveyance,  or  in  the  will 
under  which  the  petitioner  holds  the  said  property. 

Of  Barring  the  Right  of  Dower  of  Insane,  Imbecile  or  Idiotic 
Married  Women, 

Sf.c.  71.  Whenever  the  wife  of  any  person  shall  have  be- 
come insane,  imbecile,  or  idiotic,  or  for  any  cau.se  shall  be 
unable  from  defective  intellect  to  join  her  husband  in  the 
conveyance  of  real  estate,  and  shall  have  remained  in  that 
condition  for  more  than  two  years,  or  when  it  shall  be  made 
to  appear  to  the  court  that  such  married  woman  is  incurably 
insane,  she  may  be  barred  of  her  right  of  dower  in  the  lands 
of  her  husband,  in  manner  following. 

Sbc.  72.  The  husband,  or  any  person  interested  in  any  such 
real  estate,  may  apply  to  the  circuit  court  in  chancery  of 
the  county  where  such  lands,  or  any  part  of  such  lands  are 
situated,  by  petition  under  oath,  for  the  appointment  of  a 
guardian  and  for  leave  to  sell  her  inchoate  right  of  dower; 
which  petition  sball  state:  -^       _  , 
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1.  The  name,,  age,  and  residence  of  such  married  woman, 
and  the  name,  residence  and  age  of  her  husband,  as  near  as 
can  be  ascertained; 

2.  The  nature  of  the  disability  of  said  married  woman  and 
the  length  of  time  it  has  existed; 

3.  A  full  description  of  the  lands  and  premises  in  this 
State  to  be  affected  by  such  proceedings; 

4.  The  value  of  each  piece  of  real  estate,  and  the  amount 
of  incumbrance  upon  it  (if  any),  not  affected  by,  or  prior  to 
her  claim  of  dower; 

6.  If  the  real  estate  is  to  be  sold  by  the  husband,  or  has 
been  sold  by -him,  the  exact  amount  of  the  consideration  of 
such  sale  as  made  or  agreed  upon ; 

6.  The  reasons  why  such  sale  is  desirable  to  said  husband 
or  petitioner. 

Sec.  73.    Upon  the  filing  of  such  petition,  the  said  circuit  order  ot 
court  in  chancery  shall  enter  an  order  that  the  petition  bcnwice.**" 
heard  on  a  certain  day,  and  notice  of  the  hearing  be  given  by 
publication  or  otherwise,  in  such  manner  and  to  such  persons 
as  said  court  shall  direct. 

Sec.  74,    At  such  hearing  the  said  wife  may  appear  in  per-  Appmrance 
srili,  or  by  counsel,  or  by  guardian  ad  litem  appointed  as  in  "  "  "' 
other  cases  by  said  court,  and  may  answer  such  petition  in  the 
time  and  manner  said  court  may  direct;  and  upon  the  filing  Answer, 
of  an  answer  the  case  shall  he  deemed  at  issue.    When  the  case 
is  at  issue,  or  if  the  said  wife  shall  fail  to  appear,  the  court  Procecdinga. 
may  proceed  summarily  upon  oral  or  written  evidence  taken 
under  its  order,  to  hear  and  determine  the  case;  or,  at  its 
discretion,  may  refer  it  to  a  circuit  court  commissioner,  or  a 
special  commissioner  appointed  by  the  court  for  the  purpose 
to  take  proofs  and  report  the  same  to  the  court  with  his 
opinion : 

1.  As  to  the  insanity  or  imbecility  of  the  wife; 

2.  As  to  the  propriety  or  necessity  of  selling  said  real 
estate,  or  of  barring  her  right  of  dower  therein; 

3.  The  cash  value  at  that  time  of  her  dower  interest  in 
said  premises,  taking  into  consideration  the  respective  ages 

of  said  husband  and  wife.    Upon  the  coming  in  of  said  report  order. 
the  court  shall  consider  the  same,  and  enter  such  order  as 
shall  be  just  and  equitable.    If  said  court  shall  decide  that  the 
wife  is  insane,  and  that  it  is  desirable  that  the  right  of  dower 
should  he  barred,  it  shall  fix  the  then  present  value  of  such 
dower,  and  thereafter  shall  appoint  a  guardian  of  such  insane  Gnardtan, 
person,  who  shall  he  some  person  other  than  her  husband, 
who  shall  give  bond,  in  a  sum  to  be  fixed  by  the  court,  with  Bond, 
surety  or  sureties,  to  l>e  approved  by  the  court,  conditioned 
to  receive  and  invest  any  moneys  that  may  come  into  his 
hands  for  her  sole  use  and  benefit,  under  the  order  and  direc- 
tion of  the  court,  holhas  to  its  investment  and  to  the  dispo- 
sition of  the  income  thereof, 

Ssc.  75.     Upon  the  approval  of  such  bond  said  guardian  Saie  or 
may  proceed  and  sell  at  private  sale,  as  such  guardian,  the  ^^rdfil!' 
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interest  of  such  married  woman  in  said  land,  at  a  sum  not 
less  than  the  value  of  said  dower  as  fixed  by  said  court.    He 
may  join  with  the  husband  in  auch  conveyance,  or  if  the  hus- 
band lias  previously  sold  and  conveyed  said  property,  may, 
GuardUn's       by  Separate  conveyance,  deed  said  right  of  dower  to  the  lius- 
dffJw'rSM."'  band's  grantee  or  grantees,  his  or  their  heirs  and  assigns, 
but  to  no  other  person.     Said  conveyance  shall  in  all  cases 
be  as  effective  to  bar  the  right  of  dow^r  of  said  married  woman 
as  if  she  bad,  being  in  sound  mind,  joined  hsr  husband  in  a 
deed  of  said  premises. 
ifKil""         ^^-  "^^^     ^^^^  guardian  shall  apply  the  income  of  said 
otmoQey.        moucy  to  the  support  of  said  married  woman,  or  allow  the 
same  to  accumnlate,  as  the  court  shall  direct;  and  upon  the 
restoration  of  said  married  woman  to  a  sound  mind  shall,  upon 
the  order  of  the  court,  transfer  to  her  all  the  funds  in  his 
hands,  and  upon  her  death,  shall  deliver  the  same  to  her  hus- 
band, if  he  shall  be  living  at  ber  death;  if  not  living,  then 
to  her  personal  representatives. 

Of  Award  of  Money  in  Lieu  of  Dower  in  Lands  Aliened  by 
Husband  in  His  Lifetime, 

wi^court  Sec.  77.     In  any  suit  hereafter  to  be  commenced  by  any 

mOTU7  In  lieu  widow  for  the  recovery  of  dower  in  lands,  which  were  aliened 
ot  dower,  i,y  her  husband  in  his  lifetime,  and  where  dower  cannot  be 
assigned  therein  by  metes  and  bounds  without  injustice  or 
manifest  injury  to  the  widow,  or  to  the  owner  or  owners,  or 
person  or  persons  in  possession  thereof,  or  some  one  of  them, 
the  court  having  cognizance  of  the  matter  may  award  and 
adjudge  a  sum  of  money  in  lieu  of  dower  to  be  paid  to  the 
widow,  or  may  assign  to  her  as  tenant  in  common,  a  just  pro- 
portion of  tlie  rents,  issues  and  profits  of  said  lands,  regard 
being  had  in  all  cases  to  the  true  value  of  the  lands  at  the 
time  of  such  alienation  by  the  husband,  and  of  the  probable 
duration  of  the  life  of  the  doweress.  at  the  time  such  sum  of 
money  shall  he  adjudged,  or  such  rents,  issues  and  profits  shall 
be  assigned  to  her. 

Of  the  Probate  of  Foreign  Wills  in  Certain  Cases. 

FroUM  Soc.  78.    Whenever  it  shall  become  necessary  to  make  pro- 

jjjtoreign  bate  in  this  State  of  the  last  will  of  any  deceased  person,  which 
was  executed  in  a  foreign  country,  by  the  laws  of  which  no 
probate  of  wills,  after  the  death  of  the  maker,  is  required  or 
provided  for,  or,  being  executed  in  a  foreign  country,  by  the 
laws  of  which  probate  of  wills,  after  the  death  of  the  maker, 
is  required  or  provided  for,  but  the  testator,  at  the  time  of 
his  death,  is  not  domiciled  in  such  foreign  country,  if  the 
original  will  cannot  be  produced  in  this  State  for  probate,  the 
Prootb;<»py.  same  may  be  proved  and  allowe<l  in  this  Ktnte,  by  a  full  and 
complete  copy  thereof  in  the  circuit  court  in  chancery  in  and 
for  any  county,  in  which  the  maker  of  such  will  left  any  prop- 
erty, at  his  or  her  decease,  affected  hy  such  will. 
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Sec.  79.  Any  person  interested  in  the  proof  and  allowance  petiiion  for 
of  any  such  foreign  will,  whether  as  executor,  heir,  devisee.  ■"°™°"' 
legatee  or  otherwise,  may  file  in  any  soch  circuit  court  in 
chancery  a  bill  or  petition  setting  forth  the  facta  necessary  to 
give  said  court  jurisdiction  in  such  case,  making  all  proper 
persons  parties  thereto,  and  the  proceedings  thereupon  to  bring 
the  defendants  before  the  court  shall  be  the  same  as  is  provided 
for  in  said  court  in  other  cases. 

Sec.  80.  Said  conrt  sliall  have  full  power  by  the  means  of  ^ine 
commis»ionn  or  letters  rogatory,  to  take  the  testimony  of  any  "°ny- 
officer,  magistrate  or  other  persons  having  custody  or  posses- 
sion of  the  original  will,  of  the  witnesses  thereto,  and  of  any 
other  person  whose  testimony  is  required,  and  if  upon  the 
pi-oofs  of  the  case,  a  full  and  complete  copy  of  such  will  in 
shown,  and  it  shall  sufficiently  appear  that  the  alleged  will  is 
valid,  and  sufficient  to  pass  any  of  the  property,  real  or 
personal,  of  the  maker  within  this  Stale,  that  said  will  was 
executed  in  a  foreign  country,  that  the  maker  is  dead,  and 
that  the  original  will  is  retained  in  the  foreign  country,  and 
cannot  be  jirodnced  in  this  State  for  probate,  and  that  the 
laws  of  said  foreign  country  do  not  require  or  provide  for  the 
probate  of  said  will  after  the  death  of  tbe  maker,  or,  being 
executed  in  a  foreign  country,  by  the  laws  of  which  probate 
of  wills,  after  the  death  of  the  maker,  is  required  or  provided 
for.  but  the  testator,  at  the  time  of  his  death,  is  not  domicile<l 
in  such  foreign  country,  it  shall  then  be  lawful  for  said  circuit 
court  in  chancery  to  admit  said  will  to  probate,  or  so  much 
thereof  as  it  shall  find  to  he  valid  in  this  State,  and  such  allow  whencmirt 
ance  and  probate  shall  have  the  same  effect  as  if  the  same  had  tp'pnbMe. 
been  made  in  any  probate  court  of  this  State,  of  lawful  juris- 
diction, upon  production  and  proof  of  the  original  wiil. 

Srx'.  81,  Any  probate  made  as  aforesaid,  with  a  transcript  f,^'^|j"'* 
of  the  will  proven  and  allowed,  shall  be  certified  to  and  filed  protnie  court, 
with  the  probate  court  of  the  county  in  which  probate  has 
been  made,  and  thereupon  said  probate  court  shall  have  the 
same  power  and  jurisdiction  in  respect  to  the  estate  of  the 
deceased  as  if  said  will  bad  been  proven  and  allowed  in  said 
probate  court. 

Sec.  82.  The  proceedings  in  the  circuit  court  in  chancery,  proceedinsB 
unless  otherwise  herein  provided,  shall  conform  to  the  rules  UiSceir 
and  practice  of  said  court,  and  an  appeal  to  the  supreme  court  Appeal, 
may  be  taken  as  in  other  cases. 

CHAPTER  XX. 
Miscellaneous  Provisions  Concerning  Actions.  ' 

Sbction  1.    Upon  due  proof  of  service  of  any  declaration  or  Entry  of 
process  requiring  an  appearance,  answer  or  j>lea,  or  upon  due      """ 
proof  of  publication  of  an  order  for  defendant's  appearance,  or 
of  the  personal  service  of  such  order,  a  default  may  be  filed  or 
entered  against  the  defendant  for  want  of  such  appearance,.  , 


PUBLIC  ACTS,  1915-^No.  314. 


forelni  cor 

Csthio 

aurelles 


NeglM-t  lo 


aiiswei"  or  (ilea,  witiiiu  fliv  time  provided  by  law,  or  by  rule  ot 
court,  and  tlie  same  proceedings  may  be  had  against  said 
defendant  in  all  respects  as  if  he  had  appeared,  answered  or 
plead  thereto:  Frovid<:d,  That  no  judgment  shall  be  ren- 
dered! _against  a  foreign  corporation  based  upon  such  default, 
until  the  expiration  of  sixty  days  from  the  service  of  process. 

Sec.  2.  Whenever  any  officer  is  authorized  to  take  any 
sureties,  or  bail,  he  shall  be  authorized  to  administer  an  oath 
to  every  person  who  shall  be  offered  as  such  bail  or  surety, 
to  ascertain  his  sufficiency. 

Sec,  3.  All  legal  advertisements  shall  be  published  in  a 
newspaper  printed  in  the.  county  in  which  the  proceedings  are 
carried  on,  if  there  be  one,  and  if  no  newspaper  be  printed 
in  such  county,  then  such  advertisements  shall  be  published 
in  a  newspaper  published  in  an  adjoining  county,  or  in  a 
paper  published  nearest  to  said  county  in  which  such  pro- 
ceedings are  had. 

Sec.  4.  Every  person  who  shall,  for  vexation  and  trouble 
or  maliciously,  cause  or  procure  any  other  to  be  arrested, 
attached,  or  in  any  way  proceeded  against,  by  any  process  or 
proceeding  at  law,  or  in  equity,  or  in  any  other  manner  pre- 
scribed by  law,  to  answer  to  the  ."uit  or  prosecution  of 
any  p)erson,  without  the  consent  of  such  person,  or  where  there 
is  no  such  person  known,  shall  be  liable  to  the  person  so 
arrested,  attached  or  proceeded  against,  in  treble  the  amount 
of  the  damages  and  expenses  which,  by  any  verdict,  shall  be 
found  to  have  been  sustained  and  incurred  by  him;  and  shall 
be  liable  to  the  person  in  whose  name  such  arrest  or  proceed- 
ing was  had  in  the  sum  of  two  hundred  dollars  damages,  and 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable  on  con- 
viction, by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months. 

Sec.  5.  Every  sheriff,  constable,  or  other  officer,  to  whom 
shall  be  directed  and  delivered  any  attachment,  summons,  pre- 
cept to  summon  a  jury,  warrant  to  apprehend  a  witness,  or  any 
other  person,  or  any  other  process  authorized  to  be  issued  by 
any  judge,  circuit  court  commissioner,  or  justice  of  the  peace, 
in  any  special  proceeding  or  matter  before  snch  judge,  com- 
missioner or  justice,  except  civil  suits  before  justices  of  the 
peace,  shall  execute  such  process  as  therein  commanded,  and 
for  any  wilful  neglect  so  to  do,  may  be  fined  by  the  ofBcer 
issuing  the  same,  in  a  sum  not  exceeding  twenty-flve  dollars. 

Sec.  fi.  When  any  person  shall  have  been  personally  sum- 
moned to  attend  as  a  juror  to  inquire  into  any  matter  or 
thing,  or  lo  hear  and  try  any  controversy,  in  any  special  pro- 
ceeding or  matter  specified  in  the  last  section,  and  shall  wil- 
fully neglect  to  attend  in  pursuance  of  such  summons,  he  may 
he  fined  by  the  officer  issuing  the  same,  in  a  sum  not  exceed- 
ing twenfy-five  dollars;  but  this  section  shall  not  extend  to 
any  case  where  other  special  provision  is  made  by  law,  for 
punishing  the  default  of  any  juror. 
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Sec.  7.    When  any  sheriff,  constable  or  other  ofBcer,  who  Neglect  to 
shall  have  summoned  any  jury,  in  the  cases  mentioned  in  the  '"*"''  ^"'^■ 
(wo  last  Kectiona,  shall  he  required  hy  the  oflScer  issuing  such 
Hummons,  to  attend  such  jury  and  take  charge  of  them,  he 
shall  l>e  bound  lo  do  so;  and  for  any  wilful  neglect  to  obey 
such  order,  or  for  any  misconduct  while  attending  such  jury, 
"  by  which  the  rights  or  remedies  of  any  party  to  auch  proceed- 
ing may  be  impaired  or  prejudiced,  such  sheriff,  constable  or 
other  officer,  shall  be  liable  to  be  fined  by  the  officer  before 
whom  such  jury  shall  have  appeared,  in  a  sum  not  exceeding  penally, 
twenty-five  dollars. 

Hkc.  8.    Upon  any  fine  being  imposed  in  any  of  the  cases  Notice 
hereinbefore  specified,   notice  thereof  shall   be  given   to  the "    ""' 
person  fined,  to  the  end  that  he  may  render  any  excuse  to  the 
otBcer  imposing  such  fine,  or  show  cause  why  such  fine  should 
be  remitted. 

Sec.  9.  If  no  such  excuse  be  rendered,  or  cause  shown,  nejum  of 
within  thirty  days  after  service  of  such  notice,  and  such  fine  anii"fl[ie. 
shall  not  have  been  remitted  by  the  officer  imposing  the  same, 
such  officer  shall  make  a  specialVeturn  of  the  delinquency  or 
misconduct  for  which  such  fine  was  imposed,  with  the  amount 
thereof,  to  the  next  circuit  court  for  the  county  in  which  said 
delinquent  shall  reside. 

Sec.  10.  The  clerk  of  the  court  to  which  such  return  shall  S?'*Sf'fiSi 
be  made,  shall  deliver  a  copy  thereof  to  the  prosecuting  at- 
torney of  the  county,  with  copies  of  the  minutes  of  fines  im- 
posed by  such  court,  and  in  the  same  manner;  which  shall  be 
collected,  and  may  be  remitted  or  mitigated,  in  the  same 
manner  as  fines  imposed  by  courts  of  record,  upon  defaulting 
jurors. 

Stx:.  11.     Every  suit  or  proceeding  in  a  civil  cause  insti-  ^^f^''*' 
tuted  in  the  name  of  the  people  of  this  State,  by  any  public  omses  by 
officer  duly  authorized  for  that  purpose,  shall  be  subje<-t  to  all  MmtJiSin 
the  provisions  of  law  respecting  similar  suits  or  proceedings."*"^" 
when  instituted  by  or  in  the  name  of  any  citizen,  except  where 
provision  is  or  shall  be  othem'ise  expressly  made  by  statute; 
and  in  such  suits  and  proceedings,  the  people  of  this  State 
shall  be  liable  to  be  nonsuited,  and  to  have  judgment  of  non 
pros,  or  «f  discontinuance  entered  against  them,  in  the  same 
cases,  in  like  manner,  and  with  the  same  effect,  as  in  suits 
brought    hy    citizens,   except   that   no   execution   shall   issue 
thereon. 

Sec.  12.  Whenever  costs  shall  be  adjudged  against  the  co^b 
people  of  this  State,  in  any  civil  suit  or  proceeding  instituted  pMpie. 
by  any  officer  duly  authorized  for  that  purpose,  it  shall  be  the 
duty  of  the  Auditor  General  (o  draw  on  the  treasurer  for  the 
amount  thereof,  upon  the  production  of  an  authenticated  copy 
of  the  record  of  judgment,  or  of  the  order  adjudging  such 
rosts,  with  a  taxed  bill  thereof,  and  upon  the  certificate  of 
the  Attorney  General  that  such  suit  or  j)roceeding  was  duly 
instituted,  as  by  law  required. 
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Sec.  13.  Ad  action  of  assumpsit  may  be  maintained  against 
all  01"  any  of  the  stockholders  of  any  corporation  or  joint  stock 
association,  on  their  individual  liability,  for  labor  performed 
for  such  corporation  or  association,  after  an  execution  shall 
be  returned  unsatisfied,  in  whole,  or  in  part,  or  after  an  ad- 
judication in  bankruptcy  against  such  corporation. 

Si-m;.  14.  Whenever  any  controversy  or  cause  of  action  shall 
exist  between  any  of  the  counties  of  this  State,  or  between 
any  county  and  any  individual  or  individuals,  such  proceed- 
ings shall  be  had  either  in  taw  or  equity,  for  the  purpose  of 
trying  and  finally  settling  such  controversy,  and  the  same 
shall  be  conducted  in  like  manner,  and  the  judgment  or  decree 
therein  shall  have  the  like  eflfect,  as  in  other  suits  or  proceed- 
ings between  individuals  and  corporations. 

Sec.  15.  It  shall  not  be  necessai7  in  any  action  on  the  case 
for  seduction  hereafter  to  be  brought,  to  allege  in  the  decla- 
ration, or  to  prove  on  the  trial,  any  loss  of  service  in  conse- 
quence of  such  seduction;  but  if  the  female  seduced  be  a  minor 
at  the  time  of  the  seduction,  the  action  may  be  brought  by 
her  father,  mother,  or  guardian;  and  if  such  female  be  of  full 
age,  the  action  may  be  brought  by  her  father,  or  any  other 
relative  who  shall  be  authorized  by  her  to  bring  the  same. 

Sbc,  16,  It  shall  not  be  necessary  in  any  such  action  to 
allege  or  prove  that  the  person  seduced  was  the  servant  of 
the  plaintiff,  but  instead  thereof,  it  shall  be  suflQcient  to  set 
forth  in  the  declaration  the  relationship  of  such  person  to 
the  plaintiff,  or  that  such  person  is  the  ward  of  the  plaintiff, 
as  the  case  may  be. 

Sec.  17.  The  two  last  sections  shall  not  be  so  construed  as 
to  prevent  any  person  entitled  to  the  services  of  the  person 
seduced,  from  maintaining  an  action  for  the  loss  of  service  or 
other  damage  sustained  by  him  in  consequence  of  the 
seduction. 

Sec.  18.  The  parties  to  any  civil  cause  depending  in  any 
court  of  record,  may  agree  upon  a  case  containing  the  facta 
relating  thereto,  and  submit  the  same  to  said  court;  and  the 
court  shall  thereupon  determine  and  render  judgment  in  such 
cause,  in  the  same  manner  as  upon  a  special  verdict  finding 
such  facts. 

Sec.  19.  If  the  defendant  in  any  action  for  slander  or  for 
publishing  a  libel,  shall  give  notice  in  his  justification,  that 
the  words  spoken  or  published  were  true,  such  notice,  though 
not  maintained  by  the  evidence,  shall  not,  in  any  case,  be  of 
itself  proof  of  the  malice  charged  in  the  declaration. 

Sec.  20,  Words  imputing  to  any  female  a  want  of  chastity 
shall  be  deemed  to  be  actionable  in  themselves,  and  shall 
subject  the  person  who  shall  utter  and  publish  such  words, 
to  an  action  on  the  case  for  slander,  in  the  same  manner  as 
the  uttering  and  publishing  of  words  imputing  the  commis- 
sion of  a  criminal  offense. 

Sbw.  21.  In  suits  brought  for  the  recovery  of  damages  for 
libel  or  slander  in  this  State,  the  plaintiff  shall  Ite  entitled  to 
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recover  only  such  actual  damages  as  he  may  have  suffered  in 
respect  to  his  property,  business,  trade,  profession,  occupation 
or  feelings. 

8bc.  22.    In  awarding  damages  to  the  plaintiff  in  any  suit  Dunases 
brought  for  the  recovery  of  damages  for  libel  or  slander  in  '"'**  "*"' 
this   t^tate,  the  jury   shall   in   all  ca^s   specify  the  amount 
awarded  for  damages  to  feelings  separately  from  the  amount 
awarded  for  other  damages  mentioned  in  the  foregoing  section. 

Sec.   23.     No  exemplary   or  punitive   damages   shall   be  Exemplary 
recovered  unless  the  plaintiff  shall  before  bringing  suit  giyo*'""'*^- 
notice  by  mail  or  otherwise  to  the  defendant  to  'publish  a 
retraction  of  the  libel,  and  allow  the  defendant  a  reasonable 
time  in  which  to  publish  such  retraction,  and  make  such 
amends  as  are  reasonable  and  possible  under  the  circumstances 
of  the  case;  and  proof  of  the  publication  or  correction  shall 
he  admissible  in  evidence  under  the  general  issue  on  the  ques- 
tion of  the  good  faith  of  the  defendant,  and  in  mitigation  and 
reduction  of  exemplary  or  punitive  damages:    Provided,  That  Proviso. 
the  retraction  shall  be  published  in  the  same  type  and  in  theiS^or" 
same  editions  of  the  paper  as  the  original  libel,  and  so  far 
as  practicable  in  the  same  position. 

Sec.  24.     In  actions  brought  for  the  recovery  of  damages  wh>i 
for  libel  in  this  State,  it  shall  be  competent  for  the  defendant  ^^^^ 
or  defendants  in  such  action  to  show  in  evidence  upon  the^aciioni 
trial  of  such  action   that  the  plaintiff  in  such  action  has  "' 
heretofore  recovered  a  judgment  or  judgments  for  damages  in 
an  action  or  actions  for  Ubel  or  libels  to  the  same,  or  sub- 
stantially the  same  purport  or  effect  as  the  lilwl  for  the  re- 
covery of  damages  for  .which  such  action  has  been  brought, 
or  that  the  plaintiff  in  such  action  has  theretofore  brought  an 
action  or  actions  for  such  libel  or  has  received  or  agreed  to 
receive  compensation  for  such  a  libel. 

Sec.  25.     Any  defendant  or  defendants  against  vhom  any  iniorrention 
suit  shall  be  begun  for  the  purpose  of  recovering  damages  {^ftlSn'i^^ 
arising  from  the  publication  of  any  libel,  and  on   whom  a  ubai. 
declaration   or  other   process   in  such   suit   shall   have  been 
served,  may,  at  any  time  within  fifteen  days  after  such  service, 
serve  on  any  other  person  liable  to  contribute  to  such  de-  . 
fendant  under  the  provisions  of  section  one  of  act  two  hundred 
thirty-three  of  the  Public  Acts  of  nineteen  hundred  eleven, 
relating  to  the  liability  of  joint  tort  feasors  in  certain  eases, 
a  notice  of  the  pendency  of  such  suit;  which  notice  shall 
state  the  name  of  the  plaintiff  or  plaintiffs  therein,  the  name 
of  the  court  in  which  the  same  is  pending,  and  shall  be  accom- 
panied by  a  true  copy  of  the  declaration  filed  in  said  suit, 
if  such  declaration  shall  have  been  filed  prior  to  the  service 
of  such  notice.    And  sucb  person  on  whom  such  notice  shall 
have  been  so  served  shall  have  the  right  to  appear  within 
fifteen  days  from  the  time  of  the  service  on  him  of  such  notice, 
and  intervene  in  such  suit  and  defend  the  same.    Such  person, 
if  he  so  appears,  shall  have  the  same  rights  and  liabilities  in 
respect  to  pleadings  and  process  as  if  be  were  an  original 
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party  defendant  in  such  suit,  and  such  suit  shall  not  be 

considered  at  issue  until  the  same  is  at  issue  as  to  such  inter- 

suure  veninu  party.     And  in  case  he  shall  fail  after  such  notice  to 

.appear         ^^^  app^-ar  lu  and  defend  such  suit  tlie  tlnal  judgment  rendered 

therein   shall   be  conclusive   against   him   in   any  action  for 

cimtrilmtinn  under  the  provisions  of  said  act. 

opyof  Sec.  2(i,     Whenever  a  suggestion  shall  be  made  upon  the 

i*^jS?       record,  or  in  any  stage  of  the  proceedings  in  any  cause,  which 

ibeaefved.     ^|jg  aflverse  party  shall  have  a  right  to  controvert,  a  copy  of 

such  suggestion  shall  be  served  upon  the  adverse  party  or  his 

attorney,  in  the  same  manner  as  other  pleadings,  and  such 

party  may  plead  thereto,  according  to  the  practice  of  the 

court,  in  the  same  manner,  and  within  the  same  time,  as  to  a 

declaration. 

rial  (rf  issue        Sec.  27.    If  an  issue  of  fact  be  joined  iijion  any  such  sugges- 

n  suggeBtion,  ^[q^^  (j,g  game  shall  be  tried,  and  judgment  rendered  thereon, 

as  on  other  issues. 
jdgment,  Hbc.  28.    The  party  making  such  suggestion  may  be  non- 

*^"  suited,  and  may  have  Judgment  of  non  pros  or  discontinuance 

entered  against  him,  for  the  same  causes,  and  in  the  same 
cases  as  in  suits  at  law. 
«'onaf"  Six;.  29.     If  any  person  professing  or  holding  himself  out 

'    ™*^  to  be  a  physician  or  surgeon,  shall  be  guilty  of  any  malpractice, 

an  action  on  the  case  may  he  maintained  against  such  person 
so  professing,  and  the  rules  of  the  common  law,  applicable 
to  such  actions  against  licensed  physicians  and  surgeons,  shall 
be  applicable  to  such  actions  on  the  case;  aud  such  mal- 
practice, may  he  given  in  evidence,  in  bar  of  any  action  for 
senices  rendered  by  such  person  so  professing. 

Proceedings  for  Enforcement  of  Individual  Liability  of 
Stockholders. 


How  In- 
dividual 
liability 


SecrelHry 
lo  nie  iiBt  or 
Blockbolden, 


Rec.  30.  Whenever,  by  the  constitution  or  laws  of  this 
State,  the  stockholders  of  any  corporation  are  individually 
liable  for  any  debts  of  such  corporation,  the  remedy  for  the 
enforcement  of  such  liability  shall  be  as  hereinafter  prescribed, 
and  not  otherwise:  Provided.  That  this  and  the  next  succeed- 
ing twelve  sections  shall  not  apply  to  cases  where  the  suit 
is  for  labor,  and  the  action  is  brought  by  the  person  who 
perfoniied  the  labor,  or  his  assignees. 

Kkc.  yi.  No  proceeding  shall  be  taken  to  enforce  such 
liiibilily  until  after  a  judgment  has  been  recovered  against 
the  corporation  on  account  of  such  indebtedness,  and  an  exe- 
cution issued  upon  such  judgment  to  the  county  in  which  its 
principal  office  is  situated  or  its  business  carried  on  bos  been 
returned  unsatisfied,  in  whole  or  in  part. 

Sbc.  32.  Whenever  judgment  has  been  recovered  against 
any  corporation  for  an  indebtedness  for  which  the  stock- 
holders of  such  corporation  are  by  law  liable,  and  an  execution 
has  been  issued  thereon  as  above  provided,  and  returned  un- 
satisfied, the  court,  upon  application  of  the  plaintiff,  shall 
enter  an  order  in  such  suit  requiring  the  secretary,  or  other 
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proper  officer  of  euch  corporation,  within  a  time  designated  in 
*udi  order,  to  (lie  in  said  cause  a  slatcinent,  nnder  oath,  of 
the  names  and  residences  of  all  persons,  who  appear  by  the 
books  of  such  corporation,  or  that  such  officer  has  reason  to 
believe  were  stockholders  therein  at  the  time  (he  debt  for 
which  such  judgment  was  recovered,  accrued,  and  the  amount 
of  stock  held  by  each  of  said  persons,  and  upon  service  upon 
such  officer  of  a  duly  certified  copy  of  such  order,  it  shall  he 
his  duty  to  comply  therewith. 

Sec.  33.  The  statement  mentioned  in  the  last  preceding  PMiiion. 
section  having  been  filed,  plaintiff  may  make  and  file  in  the  aei^ortti. 
case  his  petition  in  writing,  setting  forth : 

1.  That  he  has  obtained  a  judgment  against  the  corporation, 
and  the  amount  thereof; 

2.  That  execution  has  been  issued  thereon  and  returned 
in  whole  or  in  part  unsatisfied,  as  the  same  may  be,  and  the 
sum  remaining  unpaid  thereon ; 

3.  That  the  several  persons  named  in  such  statement  of 
the  officer  of  the  corporation  were,  at  the  date  the  debt  accrued 
on  which  the  judgment  was  rendered,  stockholders  in  such 
corporation,  and  the  amount  of  stock  held  by  each ; 

4.  What  was  the  consideration  received  by  the  corpo 
ration  for  the  debt  on  which  such  judgment  was  rendered ; 

and   praying  that  judgment  may  be  awarded   against  said  Pnyerfor 
several  stockholders  in  favor  of  the  plaintiff  for  the  sum  so  J,^.^*"'" 
as  aforesaid  averred  to  be  due  from  said  corporation,  and  that 
a  citation  may  issue  from  said  court,  under  the  seal  thereof. 
to  the  said  several  stockholders,  requiring  them  to  appear  in 
said  cause,  on  a  certain  day  to  be  therein  named  and  answer 
why  judgment  should  not  he  entered  against  them  as  therein 
prayed.    On  the  filing  of  such  petition,  an  order  for  citation  ordsrfor 
to  issue  shall  be  made  as  of  course,  and  it  shall  be  the  duty  '^**' 
of  the  clerk  of  the  court  immediately  to  issue  the  same,  which 
shall  be  addressed  to  the  several  persons  named  in  the  petition 
as  stockholders,  and  may  be  served  by   any  person   in  any 
part  of  this  8tate,    The  return  day  of  such  citation  shall  not  Bervicc 
be  less  than  fifteen  nor  more  than  thirty  days  from  the  date*"'' """""■ 
of  its  issue.     Jurisdiction  over  any  of  the  persons  named  in 
such  citation  shall   be  secured  by  a  personal  service  of  the 
same  within  this  State. 

Sec.  34.  On  the  return  day  named  in  such  citation,  or  at  Aniwor. 
such  time  thereafter  as  the  court  may  allow  for  that  purpose, 
each  of  the  persons  so  cited  and  served  shall  make  separate 
and  several  answer  in  writing,  signed  by  him,  to  such  petition ; 
which  answer,  if  the  liability  he  denied,  or  facts  shall  he  relied 
upon  in  defense  against  such  charge  of  liability,  shall  contain 
a  statement  of  such  facta,  or  the  specific  grounds  of  defense, 
and  shall  be  verified  by  the  oath  of  the  defendant. 

SEr.  35.    The  issue  thus  made  by  the  petition  and  answer,  isaue, 
whether  of  fact  or  law,  shall  be  tried  in  the  same  manner'"""'*^ 
as  like  issues  of  fact  or  law. 
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Sec.  36.  On  the  trial  of  any  issue  of  fact  formed  as  afore- 
said, tlie  judgment  against  tlie  corporation  and  tlie  amount 
tliercon  remaining  unpaid,  as  stiown  by  the  return  of  the 
execution  tliercon,  shall  be  prima  facie  evidence  of  the  sum 
due  to  the  plaintiff,  but  not  that  the  debt  on  which  said  jndg- 
ment  was  rendered  is  one  for  which  defendants  are  personally 
liable. 

Sbc.  37.  I'^ach  of  the  issues  so  formed  shall  be  deemed  and 
treated  as  an  original  suit  or  cause  in  respect  to  the  payment 
of  the  county  jurj  and  Kfenographer's  fees,  and  the  final 
taxation  of  costs.  The  right  of  review  by  the  supreme  court, 
and  the  method  of  procedure  to  secure  it,  shall  be  in  all 
respects  the  same  as  in  a  common  law  trial. 

Sec.  38.  If  any  such  defendant  shall  answer  admitting  the 
facts  set  forth  in  such  ])etition,  or  if  default  in  answering 
shall  be  made  by  any  of  them,  judgment  shall  at  once  be 
rendered  against  such  defendant,  severally,  for  the  amount 
remaining  unpaid  of  the  judgment  against  said  corporation, 
upon  proof  being  made  that  the  debt  is  one  for  wfaich  such 
defendant,  as  stockholder,  is  personally  liable. 

Skc,  39,  If  any  such  issue  of  law  or  of  fact  shall  be  de- 
termined adversely  to  the  defendant,  judgment  shall  thereupon 
be  awarded  against  him  for  the  full  amount  remaining  unpaid 
of  the  judgment  against  such  corporation,  if  it  shall  have  been 
determined  that  such  judgment  was  for  a  debt  for  which  such 
defendant  is  personally  liable  as  a  stockholder  in  said  corpo- 
ration, or  upon  proof  of  that  fact. 

Sec.  40.  After  the  several  issues  so  formed  shall  have  been 
determined  and  judgment  awarded  against  the  several  persona 
named  in  such  petition,  and  personally  served  with  citation  to 
appear  as  hereinbefore  provided,  who  have  been  adjudged 
liable,  the  court  shall  make  an  order  in  the  cause  apportion- 
ing between  them  the  sum  for  which  they  have  thus  been 
severally  adjudged  liable,  pro  rata,  according  to  the  stock 
held  by  each.  If  any  of  the  defendants  shall  refuse  or  neglect 
to  pay  the  amount  apportioned  against  him,  for  the  period 
of  fifteen  days  thereafter,  an  execution  shall  be  issued  against 
his  goods  and  chattels  for  the  collection  thereof. 

8bc.  41.  On  the  return  of  such  execution  unsatisfied  in 
whole  or  in  part,  or  if  for  any  cause  there  shall  be  a  failure 
to  collect  of  any  of  the  defendants  the  sum  so  as  aforesaid 
apportioned  against  him,  the  court  shall  have  power,  and  it 
shall  be  its  duty  on  application  by  or  on  behalf  of  the  plaintiff, 
and  the  fact  being  made  to  appear,  to  re-apportion  the  sum  so 
remaining  uncollected,  on  the  basis  of  the  preceding  section 
provided,  among  the  remainder  of  said  defendants  so  adjudged 
liable,  and  an  execution  shall  issue  for  the  collection  thereof 
in  like  manner  as  provided  in  said  last  named  section. 

Skc.  42.  Any  .stockholder  who  shall  be  compelled  to  pay 
more  than  his  pro  rata  share  of  the  debts  of  the  corporation 
shall  be  entitled  to  enforce  contribution  from  such  other  of 
the  stockholders  as  are  also  liable  for  snch  debts  and  have 
not  contributed  their  due  proportion  in  payment  thereof. 
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Actions  for  Private  Nnisances. 

Shc.  43.  In  actions  on  the  case  for  a  private  nuisance.  Judgmeniot 
wlien  tbe  plaintiff  prevails,  lie  shall,  in  addition  (o  the  usual  ••"**"""'■ 
judgment  for  damages  and  costs,  also  have  judgment  that  the 
nuisance  be  abated  and  removeiJ,  unless  the  judge  holding  the 
circuit  court  at  wbich  any  issue  of  fact  joined  therein  shall 
he  tried  shall  oertifv  in  the  minutes  of  such  trial  that  the 
abatement  thereof  is  unnecessary. 

Sbc-  44.    In  case  of  a  judgment  that  the  nuisance  be  abated  SjJSiii''o(*"'' 
and  removed,  the  plaintiff  shall  have  execution  in  the  common  abatennnt. 
form  for  his  damages  and  costs,  and  a  separate  warrant  to 
the  proper  ofltcer,  requiring  him   to  abate  and  remove  the 
nuisance,  at  the  expense  of  the  defendant,  in  like  manner  as 
public  and  common  nuisances  are  abated  and  removed. 

Sec.  45.     The  court   may.  on  the  application   of  tbe  de- stay  or 
fendant,  order  a  stay  of  such  warrant  for  such  time  as  may  ''"™"- 
be  necessary,  not  exceeding  six  months,  to  give  him  an  oppor- 
tunity to  remove  the  nuisance,  upon  his  giving  satisfactory 
security  to  do  so  within  the  time  specified  in  the  order. 

Sec.  46.  "Hie  expense  of  abating  and  removing  the  nuisance  e 
pursuant  to  such  warrant,  shall  be  collected  by  the  officer  in  * 
the  same  manner  as  damages  and  costs  are  collected  upon 
execution,  excepting  that  the  materials  of  any  buildings, 
fences,  or  other  things  that  may  be  removed  as  a  nuisance, 
may  be  sold  by  the  officer,  in  like  manner  as  goods  are  sold  on 
execution  for  the  payment  of  debts ;  and  the  officer  may  apply 
the  proceeds  of  such  sale  to  defray  the  expenses  of  the  re- 
moval, and  shall  pay  over  the  balance  thereof,  if  any,  to  the 
defendant  upon  demand;  and  if  the  proceeds  of  the  sale  are 
not  suflicient  to  defrav  the  said  expenses,  he  shall  collect  the 
residue  thereof  aa  before  provided. 


CHAPTER  XXI. 
Suits  on  Official  and  Other  Bonds. 

Section  1.  When  an  action  shall  be  prosecuted  in  any  court 
of  law  upon  any  bond  of  any  public  officer,  or  upon  any  bond  bmf^w." 
for  the  breach  of  any  condition,  other  than  the  payment  of 
money,  or  for  any  penal  sum  for  the  non -performance  of  any 
covenant  or  written  agreement,  the  plaintiff  shall  assign  the 
si>ecific  breaches  for  which  the  action  is  brought,  and  upon 
the  trial  of  such  action,  the  verdict  and  judgment  shall  be 
for  such  damages  as  are  found  arising  from  the  specific 
breaches  assigned ;  and  such  Judgment  shall  not  be  a  bar  to  any 
further  action  by  the  same,  or  any  other  plaintiff,  for  any 
subsequent  breaches  of  the  condition  of  said  bond;  but  said  subaKriait 
bond  shall  stand  as  security  for  any  further  or  subsequent  "'"**••■ 
breaches  to  the  amount  of  the  remainder  of  the  penalty  thereof. 
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ncrot         Sac.  2.     During  the  pendenc.T  of  any  suit  upon  hucIi  official 
Buiwfor  ''ond,  or  nfter  judgment  rendered   in   such  suit,  any    olliei' 
luent       party  aggrieved  by  tlie  default  or  delinquency  of  sucli  officer, 
may,   in  like  manner  prosecute  an  action  upon  auili  official 
Iiond;  and  the  jicndency  of  any  olher  suit  on  the  same  bond, 
or  a  judgment  recovered  by  or  against  any  other  person    on 
such  bond,  shall  not  abate  or  in  any  manner  affect  such  suit, 
or  the  proceedings  therein,  except  as  hereinafter  provided. 
low  Sec.  3.    No  such  suit  shall  be  barred,  nor  shall  the  amount 

'■  which  the  plaintiff  may  be  entitled   to   recover  therein,   be 

affected  by  any  notice  given  by  any  surety  in  such  bond,  of 
a  judgment  recovered  thereon,  unless  it  be  accompanied  by  an 
allegation  that  the  sureties  in  such  bond,  some  or  one  of  them, 
have  been  obliged  to  pay  the  damages  assessed  by  such  judg- 
ment, or  some  part  thereof,  for  the  want  of  sufficient  prop- 
erty of  such  oflScer  whereon  to  levy  the  same,  or  that  they  will 
be  obliged  to  pay  the  same,  or  some  part  thereof  for  the  same 
reason;  nor  unless  such  notice  be  verified  by  the  oath  of  the 
defendant  giving  the  same. 

Sec.  4.  If  it  shall  appear  that  the  amount  of  any  damages 
so  recovered,  which  such  surety  has  been  obliged  to  pay,  or 
will  be  obliged  to  pay.  as  specified  in  the  last  section,  is 
equal  to  the  amount  for  which  such  defendant  shall  be  liable, 
by  virtue  of  the  bond,  he  shall  be  acquitted  and  dischai^ed 
of  all  further  liability,  and  judgment  shall  be  rendered  in  his 
favor. 
Where  sec.  ").    If  it  shall  appear  that  the  amount  of  any  damages 

donoiHjufti     so  recovered,  which  such  surety  has  been  obliged  to  pay,  or 
uabuit;.  which  he  will  be  obliged  to  pay,  Is  not  eqiiar  to  the  liability  of 

such  surety,  the  amount  thereof  shall  he  allowed  to  such  de- 
fendant, in  estimating  the  extent  of  his  liability  in  any  such 
action. 
Eieciiiion  Skc,  fi.    Whenever  a  judgment  shall  he  obtained  against  an 

mirai'""  olticor  and  his  sureties,  a  (lirection  shall  be  indorsed  on  the 
officer,  etc.  execution  issncd  thereon,  by  the  attorney  issuing  the  same,  to 
levy  the  amount  of  such  execution,  in  the  first  place,  of  the 
property  of  such  officer,  and  if  sufficient  properly  of  such  offi- 
cer cannot  be  found  to  satisfy  such  execution,  then  to  levy 
the  deficiency  of  the  property  of  the  sureties. 
Where  Sec.  7.    Whenever  several  judgments  shall  be  obtained  at 

eSded*" '        the  Same  term,  upon  any  official  bond  of  any  officer,  for  dam- 
ofauretia.       ag««.  amounting  in  the  whole  to  more  than  the  sums  for  which 
the  sureties  therein  shall  l>e  liable,  the  court  shall  order  the 
moneys  levied  upon  such  judgments  from  the  property  of  the 
sureties,  lo  lie  distribuled  to  the  persons  for  whose  use  such 
judgments  were  recovered  respectively,  in  proportion  tn  the 
aniouni  of  llieir  respective  reeoverics. 
Disiribution         Sk»".   S.     If  executions  be  issued  upon   several  judgments 
r»iMd"on*        obtained  at  the  same  term,  upon  any  such  official  bond,  and 
ffltecuiion*.       sufficient  moneys  shall  not  he  raised  to  satisfy  all  of  theaaid 
executions,   the  court   shall   distribute  the  moneys  collected 
on   such   executions   to   the   plaintiffs   in   proportion   to  the 
amount  of  their  respective  recoveries. 
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CHAPTER  XXII. 
Of  Judg;meiits  and  Decrees. 

SocmoN  1.    When  a  verdict  shall  have  been  rendered  in  any  Juditmont 
action,  the  plaintiff  shall  not  thereafter  be  nonsuited,   but  "^" ' 
judgment  shall  be  rendered  upon  the  matter  found  hy  such 
verdict. 

Sbc.  2.    No  judgment  in  any  court  of  record  shall  be  ^et  Motion  w»et 
aside  for  irregularity  on  motion,  unless  such  motion  be  made  ment.  " 
within  one  year  after  the  time  such  judgment  was  rendered. 

Sbc.  3.    Judzments  may  be  entered  in  any  circuit  court  at  Jiutanom 
any  time,  upon  a  plea  of  confession,  signed  by  an  attorney  cr"—-— 
of  sach  court,  although  there  be  no  suit  then  pending  between 
the  parties,  if  the  following  provisions  be  complied  with,  and 
not  otherwise: 

1.  The  authority  for  confessing  such  judgment  shall  be 
in  Bome  proper  instrument,  distinct  from  that  containing  the 
bond,  contract  or  other  evidence  of  the  demand  for  which 
such  judgment  was  confessed; 

2.  Such  authority  shall  be  produced  to  the  officer  signing 
such  judgment,  and  shall  be  filed  with  the  clerk  of  the  court 
in  which  the  judgment  shall  be  entered,  at  the  time  of  the 
filing  and  docketing  of  such  judgment. 

SiDC.  4.  Whenever  any  person  shall  become  security  for  judgment 
costs  for  another,  in  any  court  in  this  State,  whether  such  {^^u*"^" 
security  be  required  by  law  to  be  given,  or  be  required  by 
order  of  the  court,  in  case  the  defendant  in  any  such  action 
shall  recover  final  judgment  or  decree  for  costs  against  the 
plaintiff,  thereupon  judgment  or  decree  shall  be  immediately, 
and  in  such  suit,  entered,  as  well  against  such  surety  as 
against  such  plaintiff,  and  execution  may  issue  against  such 
surety,  in  the  same  manner  as  if  he  had  been'  himself  a  party 
to  such  suit. 

Sec.  5.     In  all  cases  where  judgment  shall  be  rendered  Jutanent 
against  the  appellant  in  the  circuit  court,  or  in  the  supreme  ^SSfant 
court,  the  same  may.  on  motion  of  the  appellee  made  before  ""^  ■""'*■ 
judgment  against  the  appellant,  be  entered  against  both  ap- 
pellant and  surety,  and  be  collected  on  execution  against  them 
as  in  ordinary  cases  of  judgment  against  two  or  more. 

Kfc,  6.    And  in  any  case  where  the  defendants,  or  any  two  Judment 
or  more  of  them,  shall  have  taken  any  cause  where  they  are  JJretiMon 
joint  defendants  by  appeal  to  the  circuit  court  from  the  justice  'pp*"'  i™"^- 
court.  a.nA  shall  have  filed  a  bond  on  appeal  and  on  the  trial 
in  the  circuit  court,  a  verdict  shall  he  rendered  for  one  or 
more  of  such  defendants  so  appealing,  the  surety  or  sureties 
on  such  appeal  bond  shall  not  be  released  from  his  or  their 
liability  on  such  bond  by  reason  of  such  verdict,  but  judgment 
shall  enter  against  said  surety  or  sureties  as  well  as  against 
the  defendant  or  defendants  against  whom  verdict  is  rendered 
on  such  trial  in  the  circuit  court. 
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Sac.  7.  In -case  an;  amount  is  collected  on  an;  judgment 
or  decree,  if  suchi  judgment  or  decree  be  afterward  reversed 
the  court  shall  award  restitution  of  the  amount  so  collected, 
with  interest  from  the  time  of  collection. 

Sbc.  8.  In  actions  against  two  or  more  persons,  upon  any 
joint  obligation,  contract  or  liability,  upon  due  proof  that  the 
process  or  declaration  has  been  served  upon  either  of  such 
persons,  the  defendant  ho  served  shall  answer  to  the  plaintiff, 
and  the  judgment  in  such  action  if  rendered  in  favor  of  the 
plaintiff,  shall  be  against  all  of  the  defendants  in  the  same 
manner  as  if  all  had  been  served. 

Sbc.  9.  Such  judgment  shall  be  conclusive  evidence  of  the 
liability  of  the  defendant  who  was  personally  served  with 
process  in  the  suit,  or  who  appeared  therein;  bat  against 
every  other  defendant,  it  shall  be  evidence  only  of  the  extent 
of  the  plaintiff's  demand  after  the  liability  of  such  defendant 
shall  have  been  established  by  other  evidence. 

Sec.  10.  In  either  of  the  cases  mentioned  in  the  preceding 
sections,  the  plaintiff  in  the  judgment  may  on  motion,  have 
an  order  against  the  defendants  therein  who  were  not  served 
with  the  process  or  declaration  by  which  the  suit  was  com- 
menced, by  which  tbe  parties  against  whom  it  is  issued  shall 
be  required  to  appear  before  the  court  in  which  such  judg- 
ment shall  have  been  rendered,  to  show  canse  why  the  plaintiff 
ought  not  to  have  execution  against  them  upon  such  judgment, 
in  the  same  manner,  and  with  the  like  effect,  as  if  they  had 
been  served  with  the  process  or  declaration  by  which  the  suit 
was  commenced. 

Sec.  11.  If  any  such  defendant,  after  due  service  of  such 
order,  shall  fail  to  appear  on  the  return  day  thereof,  or  if 
he  shall  appear  and  show  no  sufficient  cause  to  the  contrary, 
the  court  shall  make  an  order  that  execution  iesne  against 
such  defendant  in  the  same  manner,  and  with  the  like  effect, 
as  if  he  had  been  served  with  the  process  or  declaration  by 
which  the  suit  was  commenced,  and  thereupon  execution  may 
t>e  issued  and  served  accordingly. 

Sbc.  12.  In  any  action  against  two  or  more  defendants, 
judgment  may  be  rendered  for  the  plaintiff  against  some  one  or 
more  of  the  defendants,  and  also  in  favor  of  some  one  or  more 
of  the  defendants  against  the  plaintiff,  according  as  the  rights 
and  liabilities  of  tbe  respective  parties  shall  appear,  either 
upon  confession,  default,  by  pleading  or  on  trial ;  and  when 
judgment  shall  be  rendered  in  favor  of  any  defendant,  he  shall 
recover  costs  against  the  plaintiff,  in  the  same  manner  as 
though  judgment  had  been  rendered  for  all  the  defendants; 
but  no  judgment  shall  be  entered  upon  any  purely  several 
liability  against  any  party  not  served  with  process. 

Sec.  13.  It  shall  not  be  necessary  for  the  plaintiff  to  in- 
clude in  the  same  record  a  judgment  against  all  parties 
severally,  or  jointly  and  severally  liable,  but  judgment  may 
be  entered  against  any  of  the  parties  ttiereto,  whenever  the 
plaintiff  would  be  entitled  to  the  same  if  the  suit  had  been 
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commenced  agaiDst  such  parties  odI;;  and  if  the  trial  or 
hearing  of  such  cause  lie  put  off  by  any  of  the  parties,  or 
if  a  default  shall  have  been  obtained  against  part  of  the 
defendants,  the  plaintiff  may  proceed  to  the  hearing  or  trial 
against  the  other  parties,  in  the  same  manner  as  if  the  suit 
had  been  commenced  against  the  other  parties  only,  and  the 
action  shall  thereby  be  severed. 

Sec.  14.    One  or  more  of  the  defendants  in  any  suit  may  Motion  tot 
move  for  jadgment  as  in  case  of  nonsuit,  although  the  other  one^fuid-' 
defendantB  shall  not  unite  in  the  motion;  but  one  of  several  "it. «»<:- 
defendants  jointly  liable  shall  not  make  such  motion,  unless 
the  other  joint  contractors  with  him  shall  unite  in  the  motion. 

Sec.  16,  After  the  expiration  of  twenty  days  from  the  time  EMoiiment 
a  final  decree  shall  be  entered,  if  no  appeal  therefrom  shall  "''**■ 
have  been  claimed,  and  no  petition  for  a  rehearing  shall  have 
been  presented,  the  clerk  by  whom  such  final  decree  shall  have 
been  entered,  shall  attach  together  the  bill,  pleadings  and 
such  other  papers  filed  in  the  cause,  as  may  from  time  to 
time  by  general  rules  be  directed,  together  with  tbe  taxed  bill 
of  costs  therein,  and  shall  annex  thereto  a  copy  of  tiie  decretal 
order,  signed  by  the  circuit  judge,  and  countersigned  by  the 
clerk  who  entered  the  same. 

Sbc.  17.  The  clerk  shall  then  annex  to  the  papers  so  attached  *'*^^*^'^ 
together,  his  certificate,  under  the  seal  of  the  court,  wherein  '""°  *°  ' ' 
he  shall  certify  according  to  the  fact,  the  time  when  the  said 
papers  were  so  attached  for  the  purpose  of  enrollment,  and 
the  name  or  names  of  the  parties  at  whose  instance  the  same 
was  done ;  and  thereupon,  the  said  papers  so  attached,  annexed, 
and  signed,  together  with'said  certificate,  shall  be  filed  by  the 
clerk,  and  remain  a  record  in  his  office;  and  such  certifying 
and  filing  shall  be  deemed  an  enrollment  of  the  decree  and 
proceedings,  for  all  purposes  whatsoever. 

8dc.  18.    After  the  entry  and  enrollment  of  any  final  decree  Record  at 
affecting  or  determining  the  title  to  real  estate,  a  copy  of  such  of^Jwc""" 
decree,  duly  certified  by  the  clerk  of  the  county  in  which  "' <'«*<i'- 
the  same  was  entered,  under  the  seal  of  the  court,  may  be 
received  and  recorded  in  the  office  of  the  register  of  deeds 
of  the  proper  county,  and  shall  have  the  same  effect  as  the 
original  decree;  and  if  such  decree  shall  direct  the  execution 
of  a  conveyance  or  other  instrument  affecting  the  title  to  real 
estate,  the  record  of  such  certified  copy  shall  have  the  same  Effect, 
effect  as  the  record  of  such  conveyance  or  other  instrument 
affecting  the  title  to  real  estate  would  have  if  duly  execnted 
pursuant  to  said  decree. 

Bec,  19.     Upon  producing  and  filing  with  the  clerk  with  Acknowiedg- 
whom  any  decree  may  have  been  entered,  a  written  acknowl-  S^t^ion 
edgment  by  the  party  in  whose  favor  such  decree  was  rendered,  **  <i«!™»- 
that  he  has  been  fiilly  paid  and  satisfied,  the  amount  of  all 
moneys  directed  by  such  decree  to  be  paid,  certified  by  some 
ofHcer  authorized  to  take  the  acknowledgment  of  deeds,  to 
have  been  duly  acknowledged  before  him  by  the  party  signing 
the  same,  the  clerk  shall  enter  in  the  docket  of  snch  decree, 
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a  note  of  tbe  satisfaction  and  discharge  thereof,  and  such 
decree  shall  thereupon  be  discharged,  and  be  of  no  force  or 
validity. 

Sec.  20.  The  court  shall  have  power  to  order  a  decree  to  be 
discharged  upon  a  hearing  of  the  parties,  and  upon  satisfac- 
tory evidence  that  such  decree  has  been  fully  paid  or  satisfied. 
Sec.  21.  When  any  judge  shall  have  failed  or  omitted  to 
sign  any  decree  by  him  passed,  or  any  record  or  journal  of 
a  court  held  by  him,  hie  successor,  or  any  other  judge  holding 
the  same  court,  may  sign  such  decree,  record  or  journal,  and 
with  lilte  force  and  effect  as  if  the  same  had  been  signed  by 
the  judge  who  passed  the  decree,  or  lield  the  court  to  which 
said  record  or  journal  belongs. 

Sec.  22.  Any  decree  of  the  former  court  of  chancery,  or  of 
the  circuit  court  in  chancery,  that  may  have  lieen  duly  passed 
and  signed,  and  not  revei«ed,  vacated  or  annulled,  and  which 
may  have  failed  to  be  recorded  or  enrolled,  may  be  directed  by 
the  court  having  the  legal  custody  of  the  files  in  the  case  in 
which  such  decree  was  pronounced,  in  its  discretion,  to  be  re- 
corded and  enrolled  by  the  clerk  of  the  court,  nunc  pro  tunc; 
and  when  so  recorded  and  enrolled  the  same  shall  be  as  effec- 
tual as  if  recorded  and  enrolled  at  the  end  of  thirty  days  after 
its  allowance. 

Sec,  23.  No  stay  of  proceedings  upon  any  verdict  or  judg- 
ment rendered  in  any  circuit  court  in  this  State  shall  here- 
after I»e  granted  or  allowed  for  the  purpose  of  moving  for  a 
new  trial  or  settling  a  bill  of  exceptions  in  tlie  case  in  wbicb 
such  verdict  or  judgment  was  rendered,  for  a  longer  period 
than  twenty  days,  unless  the  party  applying  for  such  stay,  if 
judgment  shall  have  been  rendered  against  him,  shall  execute 
to  the  adverse  party  a  bond  witb  sufficient  sureties  in  such 

Bond  tor  Ma;,  sum  as  the  circuit  judge,  before  whom  the  cause  was  tried, 
shall  designate,  conditioned  to  pay  such  judgment  if  the  same 
is  not  set  aside  or  reversed  and  that  if  a  writ  of  error  is  issued 
in  said  cause  that  the  appellant  shall  prosecute  his  writ  to 
effect  and  shall  pay  and  satisfy  such  judgment  ae  shall  be 
rendered  against  him  thereon.  Notice  of  the  time  and  place 
when  said  bond  shall  be  presented  to  the  circuit  judge  for 
approval  shall  be  served  upon  the  adverse  party  at  least  four 
days  before  the  same  shall  be  approved. 

st«T      _  Sec.  24.     In  case  the  party  applying  for  such  stay  of  pro- 

""  "'  ■  ceedings  shall  be  unable  to  give  such  bond  by  reason  of 
poverty,  the  judge  may,  upon  due  proof  of  inability  for  such 
reason,  grant  such  stay  without  requiring  sucb  bond  for  such 
reasonable  time  as  the  judge  may  determine. 

whwe  Sec.  25,    The  bond  required  by  section  twenty-three  shall 

""  be  filed  witb  the  clerk  of  the  court  in  which  such  judgment 

is  rendered. 

Sec.  26.  No  further  or  other  bond  shall  be  required  to  stay 
and  supersede  execution  upon  any  writ  of  error  issued  out  of 
the  supreme  court  of  this  State  by  or  on  bebalf  of  the  party 
filing  the  bond  mentioned  and  required  in  section  twenty- 
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three  of  this  chapter :  Provided,  Hint  where  the  judgment  Proviso, 
of  the  circuit  court  is  against  the  defendant  in  an  action  to  ^t^nS. 
recover  possession  of  lands,  brought  ander  chapter  thirty  of 
this  act,  the  penalty  of  said  bond  shall  be  not  less  than 
double  the  amount  of  the  annual  rental  value  of  said  premises 
and  with  a  further  condition,  that  if  plaintiff  obtain  resti- 
tution of  the  premises  in  said  suit,  the  said  defendant  will 
forthwith  pay  all  rent  due  or  to  become  due,  or  the  rental 
value  thereof,  during  the  time  the  same  has  been  retained 
by  the  defendant,  to  the  plaintiff  for  the  premises  described 
in  the  complaint,  up  to  the  time  said  plaintiff  shall  obtain 
possession  thereof;  together  with  the  costs  of  suit  in  prosecut- 
ing said  complaint  and  obtaining  restitution  of  said  premises; 
aad  if  the  plaintiff  obtain  restitution  of  said  premises,  he 
may,  at  his  election,  sue  and  recover  on  said  bond,  or  bring 
hie  action  against  the  defendant,  under  section  twenty-three 
of  chapter  thirty  of  this  act. 


CHAPTER  XXIII. 

Of  Executions, 

Section  1.    Whenever  judgment  shall  have  been  or  may  imue. 
hereafter  be  rendered  in  any  court  of  record,  execution  to 
collect  the  same  may  be  issued  to  the  sheriff,  or  other  proper 
officer  of  any  county  of  this  State;  and  successive  or  alias  auh 
executions  may  be  issued  one  after  another,  upon  the  return  "*««!utton«. 
of  any  execution  unsatisfied  in  whole  or  in  part,  for  the 
amount  remaining  unpaid  npon  any  such  judgment.     8nch 
executions  shall  te  made  returnable  not  less  than  twenty  nor  RMunubie. 
more  than  ninety  days  from  the  date  thereof. 

Hbc.  2.  Whenever  a  transcript  of  a  judgment  rendered  by  Eiecutioo  on 
a  justice  of  the  peace  shall  have  been  filed  and  docketed  by  tl^sciipt. 
the  clerk  of  the  circuit  court  for  the  county,  all  executions 
thereon  shall  be  issued  out  of  and  under  the  seat  of  such  cir- 
cuit court;  and  such  execution  shall  be  in  the  same  form  as 
near  as  may  be,  as  other  executions  issued  out  of  the  circuit 
court, 

Sbc.  3.    Such  execution  may  be  either :  Execution. 

1.  Against  the  goods  and  chattels,  lands  and  tenements  of 
the  party  against  whom  such  judgment  was  recovered;  or 

2.  Against  the  body  of  such  party,  in  the  cases  author- 
ized by  law. 

Sdc.  i.   But  such  execution  shall  not  issue  against  the  body,  Aoinst  body 
nor  against  the  goods  and  chattels,  lands  and  tenements  of  SlffiSL""'' 
any  executor,  administrator,  heir,  devisee  or  legatee,  unless 
in  those  cases  specially  provided  by  law. 

Se».  5.    Upon  the  receipt  of  any  execution  it  shall  be  the  Bttxa  to 
duty  of  the  sheriff  or  other  oBBcer  to  indorse  thereon  the  year,  S'rtSdptl"* 
month,  day  and  hour  of  the  day,  when  he  received  the  same. 

6bc.  6.    Whenever  an  execution  shall  be  issued  against  the  wimd 
property  of  any  person,  his  goods  and  chattels,  lands  and  tene-  §S3!S"^      i 
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ments,  levied  upon  b;  such  execution,  shall  be  bound  from  the 
time  of  such  levy. 

Sec.  7.  If  there  be  several  executions  issued  out  of  a  court 
of  record,  against  the  same  defendant,  that  which  shall  have 
been  first  delivered  to  the  offlcer  to  be  executed  shall  have 
preference  notwithstanding  a  levy  may  be  first  made  under 
another  execution,  but  if  a  levy  and  sale  of  any  goods  or 
chattels  shall  have  been  made  under  such  other  execution, 
before  an  actual  levy  under  the  execution  first  delivered,  such 
goods  or  chattels  shall  not  be  levied  upon  or  sold  by  virtue 
of  such  first  execution. 

See,  8.  If  there  be  one  or  more  executions,  and  one  or  more 
attachments  against  the  property  of  the  same  person,  or  if 
there  be  several  attachments,  the  same  rule  prescribed  in  the 
last  section  shall  prevail  in  determining  the  preference  of 
such  execution  or  attachment. 

>  Bbc.  9.  But  an;  execution  or  attachment  issued  out  of  any 
court,  not  being  a  court  of  record,  if  actually  levied,  shall 
have  preference  over  any  other  execution  or  attachment  is- 
sued out  of  any  court,  whether  of  record  of  [or]  not,  which 
shall  not  have  been  previouriy  levied. 
I  Sec.  10.  Executions,  whether  against  the  property  of  any 
person,  or  against  the  body  of  any  person,  for  the  collection 
of  judgments  and  decrees  of  courts  of  record  in  this  State, 
may  be  issued  at  the  same  time  to  sheriffs  of  different  coun- 
ties and  enforced  theicin  by  tbem,  but  no  execution  against 
the  body  of  any  person  shall  issue,  while  there  is  an  execu- 
tion against  his  property  not  returned,  nor  shall  an  execu- 
tion against  the  property  of  any  person  be  issued  while  there 
is  an  execution  against  his  body  unretumed,  unless  by  order 
of  the  court  rendering  such  judgment  or  decree. 

Sec.  11.  In  case  of  levies  made  on  more  than  one  of  such 
executions  provided  for  in  the  foregoing  section,  sale  shall 
only  be  made  on  one  execution  at  a  time  and  under  the  direc- 
tion of  the  plaintiff's  attorney.  And  no  more  sales  of  the 
property  shall  l^  made  than  is  necessary  to  satisfy  such  judg- 
ment or  decree. 

Sec.  12.  Executions  to  authorize  the  sale  of  real  estate 
shall  command  the  of&cer  to  whom  they  are  directed  that  of 
the  goods  and  chattels  of  the  person  against  whom  such  exe- 
cution shall  issue,  in  the  county  of  such  ofScer,  he  shall  cause 
to  be  made  the  debt,  damages  or  other  sum  of  money,  and 
costs,  for  which  the  judgment  was  rendered ;  and  if  sufScient 
goods  and  chattels  cannot  be  found,  that  then  he  cause  the 
amount  of  such  judgment  to  be  made  of  the  real  estate  of  the 
person  against  whom  such  judgment  was  rendered  within 
such  county. 

Sec.  13.  Executions  against  partnership  associations,  and 
the  individual  members  of  such  associations,  shall  be  sub- 
ject to  the  provisions  of  section  two  of  act  one  hundred 
ninety-one  of  the  Public  Acts  of  eighteen  hundred  seventj- 
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seveD,  the  same  being  compiler's  section  six  thousand  eighty 
of  the  Compiled  LawB  of  eighteen  hundred  niuety-seven. 

Sbc.  14.    If  upou  an  appeal,  a  recover;  for  a  debt  or  dam-  Eiecution 
ages  be  had  by  one  party,  and  costs  be  awarded  to  the  other '"  i"""*"*:"- 
party,  execution  shall  issue  only  in   favor  of  the  party  to 
whom  there  shall  be  a  balance  due  for  the  amount  of  such 
balance. 

Sec.  15.    Execatious  between  the  same  parties  may  be  set  sei  on  or 
off  one  against  another,  if  required  by  either  party,  in  the  "^~""'""- 
manner,  and  subject  to  the  provisions  mentioned  in  the  fol- 
lowing sections. 

Sbc.  16.    When  one  of  the  executions  is  delivered  to  an  second 
oflScer  to  be  served,  the  person  who  is  the  debtor  therein  may  SSKJ,',!^ 
deliver  his  execution  to  the  same  officer,  whether  the  second  Ji*""" 
execution  is  directed  to  the  same  or  any  other  officer,  and  the     '^' 
officer  shall  apply  it,  as  far  as  it  will  extend,  to  the  satis- 
faction of  the  first  execution,  and  make  an  endorsement  of 
such  application  on  each  of  said  executions,  and  the  balance  c<dieci[oa 
due  on  the  Ja^er  execation  may  be  collected  and  paid  in  the  "'  **'""*■ 
same  manner  as  if  there  had  been  no  set-off. 

Sen}.  17.    Such  set-off  shall  not  be  allowed  in  the  following  whan  «et-oti 
cases :  "^  iiiowed. 

1.  When  the  creditor  in  one  of  the  executions  is  not  the 
debtor  in  the  other,  in  the  same  capacity  and  trust ; 

2.  When  the  sum  due  on  the  first  execution  shall  have  been 
lawfully  and  in  good  faith,  assigned  to  another  person,  before 
the  creditor  in  tbe  second  execution  became  entitled  to  the 
sum  due  thereon; 

3.  When  there  are  several  creditors  in  one  execution,  and 
the  sum  dae  on  the  other  is  due  from  a  part  of  them  only ; 

4.  When  there  are  several  debtors  in  one  execution,  and 
the  sum  due  on  the  other  is  due  to  a  part  of  them  only ; 

5.  Kor  shall  it  be  allowed  as  to  so  much  of  the  first  execu- 
tion as  may  be  due  to  the  attorney  in  that  suit,  for  bis  tax- 
able fees  and  disbursements. 

Sbc.  18.  Whenever  there  shall  be  any  reasonable  doubt  as  indemnity  by 
to  the  ownership  by  a  judgment  debtor  of  any  goods  or  chat-  JJJ^^' 
tels,  or  as  to  their  liability  to  be  taken  upon  an  execution,  the 
officer  holding  such  execution  may  require  of  the  judgment 
creditor  sufficient  security  to  indemnify  him  for  taking  such 
goods  and  chattels  thereon ;  and  if  such  security  be  refused, 
such  officer  shall  not  be  liable  for  omitting  to  take  such  goods 
or  chattels. 

Sec.  19.    Where  judgment  is  rendered  in  form  against  two  lodoiaanent 
or  more  joint  defendants,  if  process  was  not  served  upon  dlSndSS' 
all  of  such  defendants,  the  execution  issued  thereon  shall  have  °°*  v^raootay 
endorsed  thereon  the  names  of  such  defendants  as  were  not  **^    ' 
served  with  process,  and  sucli  execution  shall  not  be  served 
upon  the  person,  nor  shall  it  be  levied  upon  the  sole  property 
of  any  such  defendant,  but  it  may  be  levied  upon  any  personal 
property  owned  by  him  as  a  partner  with  the  other  defend- 
ants who  were  served,  or  with  any  of  them. 
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iDUnst.  Sec.  20.    When  execution  aball  be  issued  upon  an;  judg- 

ment  or  decree,   interest   on   the  amount  thereof  from   the 
time  of  entry  of  the  same  until  such  amount  shall  be  paid, 
shall  be  collected  at  the  rate  of  five  per  cent  per  annum: 
Froviio,  Provided,  That  on  a  judgment  or  decree  rendered  on  any 

dutenntnts.    written  instrument  having  a  different  rate,  if  such  rate  was 
legal  at  the  date  of  the  execution  of  such  instrument,  the 
interest  shall  be  computed  at  the  rate  specified  in  such  in- 
strument. 
dm^oT  gEC.  21.     When  an  officer  shall  have  begun   to   serve  an 

completion'^     execution  and  shall  die,  or  be  incapable  of  completing  the 
ofiervice.        service  and  return  thereof,  the  same  may  be  completed  by 
any  other  officer  who  might  by  lav  have  executed  the  same 
if  originally  delivered  to  him;  and  if  the  first  officer  shall 
not  have  made  a  certificate  of  his  doings,  the  second  officer 
shall  certify  whatever  he  shall  find  to  have  been  done  by  the 
first,  and  shall  add  thereto  a  certificate  of  his  own  doings  in 
completing  the  service. 
Completion  or      Sec.  22.     When  an  ofBcer  shall  have  begun   to  serve  au 
retumday"     execution  issued  out  of  any  court  of  record,  on  or  before  the 
return  day  of  such  execution,  he  may  complete  the  service 
and  return  thereof  after  such  return  day. 

Sec,  23.  When  any  defendant  at  the  time  judgment  shall 
be  rendered  against  him,  in  any  court  of  record,  shall  be  in 
the  custody  of  the  sheriff  or  other  officer,  either  upon  pro- 
cess in  the  suit  in  which  such  judgment  shall  have  been 
rendered,  or  upon  being  surrendered  in  discharge  of  his  bail 
in  such  suit,  the  plaintiff  in  such  judgment  shall  charge  such 
defendant  in  execution  thereon,  within  twenty  days  after  such 
judgment  shall  have  been  obtained. 

Sex:.  24.  When  any  defendant  shall  be  in  custody  upon  a 
surrender  in  dischai^e  of  his  bail,  made  after  a  judgment 
obtained  against  bim,  and  such  bail  shall  be  thereupon  ex- 
onerated, the  plaintiff  in  such  judgment  shall  chai^  such 
defendant  in  execution  thereon,  within  twenty  days  after  such 
surrender,  or  if  an  execution  against  the  property  of  such 
defendant  shall  have  been  i^ued,  within  twenty  days  after 
the  return  day  of  such  execution. 

Sec.  25.  If  any  plaintiff  shall  neglect  so  to  chaise  any  de- 
fendant in  execution,  as  required  by  the  two  last  preceding 
sections,  such  defendant  may  be  discharged  from  custody  by 
a  supersedeas,  to  be  allowed  by  any  judge  of  the  court  in 
which  such  judgment  shall  have  been  obtained,  unless  good 
cause  to  the  contrary  be  shown ;  and  after  being  so  dischai^ed, 
such  defendant  shall  not  be  liable  to  be  arrested  upon  any 
execution  which  shall  be  issued  upon  such  judgment. 

Sex:.  26.  In  those  cases  in  which  bail  shall  have  been  taken 
on  the  arrest  of  a  defendant,  and  the  bail  bond  shall  have 
been  assigned  to  the  plaintiff;  and  in  those  cases  in  which  spe- 
cial bail  shall  have  been  filed,  no  execution  shall  issue  against 
the  body  of  the  defendant  in  such  action,  until  aa  execution 
against  the  goods  and  chattels,  lauds  and  t^iements  of  such 
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defendant,  Bhall  have  issued  to  the  sheriff  or  other  proper 
ofBcer  of  the  county  in  which  such  defendant  was  arrested, 
and  shall  have  been  retnmed  tinaatisfled,  in  whole  or  in  part. 

Sex;.  27.  But  if  the  defendant  he  imprisoned  on  execution  in  Defendant 
another  cause,  or  upon  process  in  the  same  action,  or  upon  "  "  ■ 
the  surrender  of  such  defendant  in  exoneration  of  his  hail  in 
sncb  action,  or  if  an  execution  shall  have  been  returned  un- 
satisfied in  the  cases  mentioned  in  the  last  section,  an  exe- 
cution may,  in  either  case,  issue  against  the  body  of  such 
defendant. 

Sbc.  28.  When  the  body  of  a  party  shall  have  been  taken  wje^  Wy 
on  an  execution  issued  for  that  purpose,  no  other  execution  other 'eiecu- 
can  be  issued  against  him  or  his  property,  except  in  cases  "''"*°'""*- 
specially  provided  for  by  law. 

8bc.  29.  But  if  any  person  who  shall  have  been  taken  on  Eswuw- 
an  execution  shall  escape,  he  may  be  retaken  by  a  new  execu- 
tion against  his  body,  or  an  execution  against  his  property 
may  be  issued,  in  the  same  maner  as  if  no  execution  had  been 
previously  issued  against  the  body  or  the  property  of  such 
person. 

Sbc.  30.    Whenever  any  person  shall  be  arrested  by  vjrtue  custody  of 
■  of  any  execution  issued  upon  any  judgment,  he  shall  be  safely     *"    "'" 
kept  in  secure  custody,  in  the  manner  prescribed  by  law,  at 
his  own  expense,  until  he  shall  satisfy  the  execution,  or  be 
discharged  according  to  law, 

Sbc.  31.    Every  person  surrendered  in  exoneration  of  his  Person 
bail  shall  be  kept  in  like  manner,  until  he  shall  satisfy  the  ""™<'«™^ 
judgment  rendered  against  him,  or  I>e  discharged  according 
to  law. 

Sbc.  32.    If  any  person  taken  in  execution  against  his  body  Death  of 
shall  die  while  so  charged,  the  judgment  upon  which   such  i*'*"' '    *"■ 
execution  issued  shall  not  be  deemed  to  be  extinguished,  but 
may  be  certified  to  the  judge  of  probate,  and  shall  be  paid  in 
the  course  of  administration  in  like  manner  as  if  no  execu- 
tion had  issued  on  such  judgment. 

Sbc.  33.     When  an  execution  shall  have  been  issued,  an  Effectotstay 
order  to  stay  proceedings  thereon,  granted  by  a  circuit  court  ^iff, 
commissioner,  shall  not  prevent  a  levy  on  property  by  virtue 
of  such  execution,  but  shall  only  suspend  a  sale  thereon  until 
the  decision  of  the  proper  court  upon  the  matter. 

Sbo.  34.  Kor  shall  any  such  commissioner  grant  any  order  Bond  for  Biay. 
to  stay  proceedings  on  any  execution  against  the  body  of  a 
defendant,  unless  such  defendant  shall  have  executed  to  the 
plaintiff,  and  delivered  to  such  commissioner  a  bond  for  the 
use  of  such  plaintiff  in  a  penalty  double  the  amount  required 
to  be  collected  by  such  execution,  with  two  sufficient  sureties, 
who  shall  swear  that  they  are  each  worth  the  amount  of  such 
penalty,  over  and  above  all  debts,  and  property  exempt  from 
execution,  conditioned  that  such  defendant  shall  be  found 
within  the  county  to  which  such  execution  was  directed,  so 
as  to  be  arrested  upon  any  execution  that  may  be  issued  ^ 
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against  his  body  upon  the  same  judgment,  within  six  months 
from  the  date  of  such  bond. 
Bond.  Sec.  35.    Such  bond  shall  be  filed  by  the  commissioner  in 

"  *"  the  ofiBce  of  the  clerk  of  the  court  from  which  such  execution 

shall  have  issued,  within  twenty  days  after  the  same  shall 
have  been  taken;  and  shall  be  delivered  by  such  clerk  to  the 
pers9n  in  whose  favor  the  execution  was  issued,  whenever 
the  condition  thereof  shall  be  broken. 
wbMiuted        Bbc.  36.    In  every  order  to  stay  proceedings  on  an  execu- 
te na^  tion  against  the  body,  the  fact  of  a  bond  having  been  given 
according  to  law  shall  be  stated;  and  if  not  so  stated,  such 
order  shall  be  void. 
g^J^^  Sex;.  37,    All  abstract  books,  maps,  plats,  charts  and  other 
lubie'to  "'      records  owned  or  kept  by  any  person,  co-partnership  or  cor- 
uecution.        poration  for  the  purpose  of  furnishing  abstracts  or  informa- 
tion concerning  the  title  to  lands  in  this  State  shall  be  liable 
.  to  seizure  and  sale  on  execution  in  like  manner  as  other  per- 
sonal property. 
^N«rin  ^^^'  ^^-    '^'''■™nt  go'^  (^r  silver  coin  may  be  taken  in  execu- 
tion, and  paid  to  the  creditor  as  money  collected,  and  shall 
not  be  exposed  to  sale  thereon. 
BUtoorotber       goc.  39.    Any  bills  or  other  evidences  of  debt,  issued  and 
ofdeh^        circulated  as  money,  may  be  taken  in  execution  and  paid  to 
the  creditor  at  their  par  value  as  money  collected,  if  he  will 
accept  them,  otherwise  they  shall  be  sold  as  other  chattels. 
^^e»ubiect        Sec.  40.    When  goods  or  chattels  shall  be  pledged  by  way 
of  mortgage  or  otherwise,  for  the  payment  of  money,  or  the 
performance  of  any  contract  or  agreement,  such  goods  or 
chattels  may  be  levied  iipoo  and  sold  on  execution  against  the 
person  making  such  pledge,  subject  to  the  lien  of  the  mort- 
gage or  pledge  existing  thereon ;  and  the  purchaser  at  such 
M'^fDTDi       ^^  ^''^''  ^  entitled  to  pay  to  the  person  holding  such  mort- 
coDditioos       gage  or  pledge  the  amount  actually  due  thereon,  or  otherwise 
or  pledge.         perform  the  terms  and  conditions  of  the  pledge,  at  any  time 
before  the  actual  foreclosure  of  such  mortgage  or  pledge,  and 
on  such  payments  or  performance,  or  a  full  tender  thereof, 
shall  thereupon  acquire  all  the  right,  interest  and  property 
which  the  defendant  in  execution  would  have  had  in  such 
goods  or  chattels  if  such  mortgage  or  pledge  had  not  been 
made. 
^JJj^'j™          Sbc.  41,    Executions  against  corporations,  when  levied  upon 
pontioiu.         any  corporate  property,  shall  be  levied  in  the  same  manner 
as  other  executions  are  levied,  except  in  cases  otherwise  pro- 
vided by  law, 
ormiSnJ*^       Sbc.  42.    All  Chattels,  real  or  personal,  and  all  other  goods 
liable  to  execution  by  the  common  law,  may  be  taken  and  sold 
thereon,  except  as  is  otherwise  provided  by  law. 

Exemptions. 

wiutpropeny      Sbc.  43.    The  following  property  shall  be  exempt  from  levy 
«x«mpl.  g^^  ggig  under  any  execution,  or  upon  any  other  final  process 

of  a  court :  , 
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1.  Ail  BewiDg  macfaioea,  not  exceeding  one  sucti  machine 
for  eacb  family,  all  spinning  wheels,  weaving  looms  with  the 
apparatus,  and  stoves  put  up  and  kept  for  nee  in  any  dwelling 
house; 

2.  A  seat,  pew  or  slip,  occupied  by  such  person  or  family, 
in  any  house  or  place  of  public  worship; 

3.  All  cemeteries,  tombs  and  rights  of  burial,  while  in  use 
as  repositories  of  the  dead; 

4.  All  arms  and  accoutrements  required  by  law  to  be  kept 
by  any  person ;  all  wearing  apparel  of  every  person  or  family ; 

5.  The  library  and  school  books  of  every  individual  and 
family,  not  exceeding  one  hundred  and  fifty  dollars,  and  all 
family  pictures; 

6.  To  each  householder,  ten  sheep,  with  their  fleeces,  and 
the  yam  or  cloth  manufactured  from  the  same;  two  cows, 
five  swine,  and  provisions  and  fuel  for  comfortable  subsistence 
of  such  householder  or  family  for  six  months; 

7.  To  each  householder,  all  household  goods,  furniture  and 
utensils,  not  exceeding  in  value  two  hundred  and  fifty  dollars; 

8.  The  tools,  implements,  materials,  stock,  apparatus, 
team,  vehicle,  horses,  harness,  or  other  things,  to  enable  any 
person  to  carry  on  the  profession,  trade,  occupation  or  busi- 
ness in  which  be  is  wholly  or  principally  engaged,  not  ex- 
ceeding in  value  two  hundred  and  fifty  dollars.  The  word 
team  in  this  subdivision  shall  be  constmed  to  mean,  either 
one  yoke  of  oxen,  a  horse,  or  a  pair  of  horses,  as  the  case 
may  be; 

9.  A  sufficient  quantity  of  hay,  grain,  feed  and  roots, 
whether  growing  or  otherwise,  for  properly  keeping  for  six 
months  the  animals  in  the  several  subdivisions  of  this  sec- 
tion exempted  from  execution,  and  any  chattel  mortgage, 
bill  of  sale,  or  other  lieu  created  on  any  part  of  property 
above  described,  except  such  as  is  mentioned  in  the  eighth 
subdivision  of  this  section,  shall  be  void,  unless  such  mort- 
gage, bill  of  sale  or  lien  be  signed  by  tbe  wife  (if  he  have 
any)  of  the  party  making  such  mortgage  or  lien. 

Sbc.  44.    The  property  exempted  in  the  eighth  subdivision  Crauio 
of  the  preceding  section  shall  not  be  exempt  from  any  execu-JJ^^?^ 
tioQ  issued  upon  a  judgment  rendered  for  the  purchase  money  ^^l^g,^ 
for  the  same  property,  and  any  sale  of  such  property  after  the  prtce. 
commencement  of  a  suit  to  recover  the  purchase  price  thereof, 
and  the  filing  of  the  notice  hereinafter  required,  shall  be  null 
and  void  as  against  such  an  execution :  Provided,  Tbe  plain-  ProTbo. 
tilT  in  any  suit  shall  file  or  cause  to  be  filed  with  the  clerk  K'mS«r 
of  the  city,  village,  or  township  in  which  the  owner  of  such 
property  resides,  a  notice  in  which  he  shall  state  the  time 
when  such  suit  was  commenced,  the  amount  claimed  to  be 
due,  that  the  suit  is  brought  to  recover  the  purchase  money 
for  tbe  property,  a  description  of  tbe  property  sought  to  be 
reached,  and  the  name  of  the  defendant.    At  tbe  time  of  fil-  vw  ot  deck, 
ing  such  notice  the  party  filing  the  same  shall  pay  to  the 
clerk  the  sum  of  twenty-five  cent«,  and  said  clerk  shall  en- 
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loan  Bbares. 


Inventon  uid 


ppnUaal. 


dorse  npoa  such  notice  the  date  of  filing  the  same  and  make 
the  same  record  as  in  case  of  chattel  mortgages. 

Sec.  46.  The  sbares  held  by  any  member,  being  a  house- 
holder, of  any  associatioo  incorporated  under  the  provisions 
of  act  number  seventeen  of  the  Public  Acts  of  nineteen  hun- 
dred one,  relating  to  mutual  bnilding  and  loan  associations, 
shall  be  exempted  from  levy  and  sale  on  execution  or  attach- 
ment to  the  amount  of  one  thousand  dollars  in  such  shares, 
at  the  par  value  thereof :  Provided,  That  such  exemption  shall 
not  apply  to  any  person  who  shall  have  a  homestead  exempted 
under  the  general  laws  of  this  Btate. 

Sec.  46.  When  a  levy  shall  be  made  upon  property  of  any 
class  or  species,  which  is  exempt  by  law  from  execntion  to  a 
Rpecifled  amount  or  value,  the  officer  levying  such  execution, 
shall  make  an  inventory  of  so  much  of  such  property  belong- 
ing to  the  person  against  whom  the  execution  was  issued,  as 
shall  be  sufficient  in  the  judgment  of  such  officer,  to  cover 
the  amount  of  such  exemptions,  and  satisfy  the  execution,  and 
cause  the  same  to  be  appraised  at  its  cash  value,  by  two  dis- 
interested freeholders  of  the  township  or  city  where  the  prop- 
erty may  be,  on  oath  to  be  administered  by  him  to  such  ap- 
praisers. 

Sdc.  47.  Upon  such  inventory  and  appraisal  being  com- 
pleted the  defendant  in  execution,  or  his  authorized  agent, 
may  select  from  such  inventory  an  amount  of  such  property 
not  exceeding,  according  to  such  appraisal,  the  amount  or 
value  exempted  by  law  from  execntion;  but  if  neither  such  • 
defendant  nor  his  aji^nt  shall  appear  and  make  such  selec- 
tion, the  ofQcer  shall  make  the  same  for  him. 

Sec.  48.  The  appraisers  mentioned  in  the  forty-sixth  sec- 
tion of  this  chapter,  shall  be  entitled  to  two  dollars  per  day 
each  for  their  services,  and  six  cents  per  mile  for  traveling, 
in  going  only,  for  which  the  plaintiff  in  execution  shall  be 
liable  to  them,  and  the  amount  of  their  travel  and  fees  shall 
be  collected  upon  the  execution. 

Sec.  49.  Whenever  the  defendant  in  an  execution  shall 
have  cows,  sheep,  swine,  or  other  animals  or  articles,  some 
of  which  are  exempt  by  law  from  sale  on  execution,  and  some 
of  which  are  not  so  exempt,  the  officer  may  take  all  such 
horses,  cows,  sheep,  swine  or  other  animals  or  articles  into  his 
possession,  and  the  defendant  or  his  authorized  agent  may, 
immediately,  on  bein$;  notified  of  the  levy,  select  so  many 
thereof  as  are  exempt  by  law  from  execution,  but  if  the  de- 
fendant be  absent,  or  neglect  to  make  such  selection  on  being 
notified,  the  officer  shall  make  the  same  for  him. 

Sec.  50.  Whenever  a  levy  is  made  upon  any  article,  be- 
longing to  a  class  or  species  which  is  exempt  from  execution 
to  a  specified  amount  or  value,  and  the  value  thereof  as  de- 
termined by  the  appraisal,  shall  be  in  excess  of  the  amount  of 
the  exemption  allowed  therein  to  the  defendant  in  execution, 
levy  and  sale  thereof  may  be  made  under  the  execution  in  the 
ordinary  way,  and  unless  the  amount  of  the  exemption  shall 
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have  been  claimed  or  set  off  in  other  property  or  waived,  the 
officer  shall  pay  to  the  defendant  in  execution,  the  amount  of 
such  exemption,  in  money  from  the  proceeds  of  the  sale,  and 
the  balance  of  soch  proceeds  shall  be  applied  towards  the 
satisfaction  of  the  execution.  If  at  the  sale  no  bid  shall  be  ^^^^  ^^ 
made  for  such  property,  in  excess  of  the  amount  of  the  exemp-  K*ij?Hd°° 
tion  allowed  tjierein,  such  property  shall  not  be  sold,  but  shall 
be  returned  to  the  defendant.  If  the  defendant  in  execution 
shall  before  such  sale,  pay  to  the  officer  the  difference  be- 
tween the  appraised  value  of  such  property,  and  the  amount 
of  the  exemption  therein,  not  to  exceed  the  amount  due  on 
such  execution  with  costs  of  such  levy,  to  be  applied  upon 
the  execution,  such  property  shall  not  be  sold,  but  shall  be  re- 
tnmed  to  the  defendant :  Provided,  That  if  after  such  officer  Provtoo 
shall  have  completed  the  levy  upon  such  property,  the  de-  ^"^l^^^y. 
fendant  in  execution  shall  give  to  such  officer  a  sufficient 
bond,  to  be  approved  by  him,  conditioned  that  said  defend- 
ant will  deliver  said  property  to  such  officer  or  before  the 
time  of  sale,  pay  to  him  the  difference  between  the  appraised 
value  of  such  property,  and  the  amount  of  his  exemption,  not 
to  exceed  the  amount  due  on  such  execution  with  costs  ac- 
crued, then  such  officer  may  permit  such  defendant  to  have 
possession  of  such  property  during  the  period  intervening  be- 
tween the  making  of  the  levy  and  the  time  of  sale. 

Skc.  51.  No  sale  of  any  goods  or  chattels  shall  be  made  by  Notice  of  nie. 
virtue  of  any  execution,  unless  at  least  ten  days  previous 
notice  of  such  sale  shall  have  been  given,  by  fastening  np 
written  or  printed  notices  thereof,  in  three  public  places  in 
the  city  or  township  where  such  sale  is  to  be  had,  and  specify- 
ing the  time  and  place  where  the  same  is  to  be  had. 

Sbc.  52.    No  personal  property  shall  be  exposed  for  sale  J^JIJ^ 
on  execution,  unless  the  same  be  present  and  within  the  view  how  som'. 
of  thoEe  attending  such  sale;  and  it  shall  be  offered  for  sale 
in  such  lots  and  parcels  as  shall  be  calculated  to  bring  the 
highest  price. 

Sec.  63.  If,  at  the  time  appointed  for  the  sale  of  any  real  Poatpooa- 
or  personal  property  on  execution,  the  officer  shall  deem  jt  ™*°"*'»*'" 
expedient,  and  for  the  interest  of  all  persons  concerned,  to 
postpone  tbe  sale  for  want  of  purchasers  or  other  sufficient 
cause,  he  may  postpone  the  same  from  time  to  time  until  the 
sale  shall  be  completed;  and  in  every  such  case  he  shall  make 
public  declaration  thereof  at  the  time  and  place  previously 
appointed  for  the  sale,  and  if  such  postponement  be  for  a 
longer  time  than  twenty-four  hours,  notice  thereof  shall  be 
given  in  the  same  manner  as  the  original  notice  of  such  sale 
is  required  to  be  given. 

Sec.  54.     If  the  highest  bidder  for  any  article  at  any  sale  e^u»»i  to 
on  execution  shall  refuse  to  take  and  pay  for  it,  the  officer  etc.*  pf"!*'  I'l 
shall  sell  the  same  again  at  the  same  time,  or  within  ten  days 
thereafter,  giving  notice  of  the  second  sale,  and  he  shall  ac- 
count for  what  he  shall  receive  on  the  second  sale,  and  for  any 
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damages  that  may  be  recovered  of  the  ftrat  bidder,  for  any  loss 
on  the  resale,  as  for  so  much  received  on  the  execution. 

Sbc.  56.  When  a  levy  shall  be  made  upon  grain  while  grow- 
ing, or  on  any  nnharvested  crops,  by  virtue  of  any  execution, 
the  officer  making  such  levy  shall  flle  a  notice  of  said  levy 
in  the  office  of  the  township  clerk  of  the  township,  or  city 
clerk  or  recorder  of  the  city  where  such  grain  .or  props  are  at 
the  time  of  making  such  levy;  and  such  clerk  or  recorder 
ahall  file  said  notice  in  his  office,  in  the  same  manner  as  he 
is  required  by  law  to  file  a  chattel  mortgage ;  and  such  notice 
shall  be  constrnctive  evidence  to  all  persons  of  the  interest 
of  the  plaintiff  in  the  execution,  and  shall  be  entitled  to  the 
same  fees  therefor,  to  be  paid  by  the  plaintiff  in  the  execu- 
tion, and  shall  be  collected  as  costs  in  the  case,  and  no  sale 
of  said  crops  or  grain  shall  be  made  until  the  same  shall  be 
ripe  or  fit  to  be  harvested,  and  any  levy  thereon  by  virtue  of 
an  execution  issued  from  a  circuit  court,  shall  be  continued 
beyond  the  return  day  thereof,  if  necessary,  and  remain  in 
life,  and  the  execution  thereof  may  be  completed  at  any  time 
within  thirty  days  after  such  grain  or  other  unharvested  crops 
shall  be  ripe  or  fit  to  be  harve'Sted. 

Sbc.  56.  Whenever  the  sheriff  of  any  county  shali,  by  vir- 
tue of  any  execution,  issued  by  a  court  of  record,  levy  upon  . 
any  peaches,  blackberries,  raspberries,  strawberries,  or  other 
perishable  property,  he  shall  proceed  to  sell  the  same  at  sucb 
time,  place  or  manner  as  he  may  deem  most  beneficial  for  the 
interest  of  the  defendant. 

Sbc.  57.  No  sale  shall  be  made  under  the  provisions  of  the 
preceding  section,  except  upon  the  written  order  of  the  court, 
from  which  process  shall  have  been  issued,  authorizing  such 
sale  at  such  time,  place  and  manner  as  said  court  shall  decree 
most  beneficial  for  the  benefit  of  defendant:  Provided,  That 
the  court  shall  direct  that  notice  be  given  to  the  defendant, 
or  his  agent,  of  the  time  and  place  of  such  sale,  and  the  court 
shall  direct  how  the  notice  shall  be  given. 

Levy  on  Corporate  Shares,  Except  as  Expressly  Exempted 
by  Law. 

Sbc.  58.  Any  share  or  interest  of  any  stockholder  in  any 
corporation,  that  is  or  may  be  incorporated  under  the  au- 
thority of  any  law  of  this  State,  unless  expressly  exempted 
by  law,  may  be  attached  or  taken  in  execution  and  sold  in  the 
manner  hereinafter  provided. 

Sbc.  59,  The  officer  of  any  company  who  is  appointed  to 
keep  a  record  or  account  of  the  shares  or  interest  of  the  stock- 
holders therein  or  in  whose  office  there  is  required  to  be  kept 
any  list  or  statement  showing  the  stockholders  of  such  cor- 
poration and  the  number  of  shares  held  by  each  or  their 
interest  therein,  shall  upon  exhibiting  to  him  the  attachment 
or  execution  be  bound  to  give  the  officer  a  certificate  of  the 
number  of  shares  or  amount  of  the  interest  held  by  the  de- 
fendant ^named  in  such  attachment  or  the  judgment  debtor. 
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Sec.  60,    Whenever  any  corporate  shares  of  stock  shall  be  copyot 
attached  or  taken  in  execution,  the  officer  shall  leave  a  copy  Sc^^'ieft 
of  the  attachment  or  execution   certified  by  him   with   the  ■''^  «'«"'■*«'■ 
clerk,  treasurer,  cashier,  or  agent  of  the  corporation  if  there 
be  any  such  officer,  and  if  not  then  with  any  ofBcer  or  per- 
son who  has,  at  the  time,  the  custody  of  the  books  and  papers 
of  the  corporation  within  this  State.    No  attachment  or  levy 
upon  shares  of  stock  for  which  a  certificate  is  outstanding, 
shall  be  valid  until  such  certificate  be  actually  seized  by  the 
officer  making  the  attachment  or  levy,  or  be  surrendered  to  the 
corporation  which  issued  it,  or  its  transfer  by  the  holder  be 
enjoined,  or  restrained. 

Sec.  61.  Any  court  of  law  or  equity  from  which  any  at-  Reitraint 
tachment  or  execution  may  have  issued,  shall  have  full  power  |S^^^ 
and  authority  upon  motion,  and  without  notice,  to  make  an 
order  restraining  the  transfer  of  any  such  shares  of  stock, 
and  upon  the  service  of  a  certified  copy  of  such  order,  the 
same  shall  be  as  effectual  for  all  purposes  as  though  it  were 
an  injunction  issued  by  a  court  of  eqnity.  This  section  shall 
not  be  construed  to  in  any  way  abrogate  or  limit  the  juris- 
diction of  courts  of  equity  as  heretofore  existing. 

Sec.  62.    A  copy  of  the  execution  and  the  return  thereon,  purchuu  at 
certified  by  the  officer  executing  the  same,  shall,  within  four-  hSoS""' 
teen  days  after  the  sale  be  left  with  the  officer  of  the  com-  certificate, 
pany  whose  duty  it  may  be  to  keep  a  record  of  the  trans- 
fer of  shares;  and  the  purchaser  shall  thereupon  be  entitled 
to  a  certificate  or  certificates  of  the  shares  bought  by  him, 
liipoii  paying  the  fees  therefor,  and  for  recording  the  transfer. 

Sex:.  63.     If  the  shares  or  interest  of  the  judgment  debtor  otvidendi. 
shall  have  been  attached  in  the  suit  in  which  the  execution 
issued,  the  purchaser  shall  be  entitled  to  all  the  dividends 
which  shall  have  accrued  after  the  levying  of  the  attachment. 

Sec.  64.  If  an  execution  shall  be  returned  satisfied  in  whole  wnen  new 
or  in  part,  by  the  sale  of  any  property  which  shall  afterwards  tS^?" 
appear  not  to  have  belonged  to  the  judgment  debtor,  or  not  to 
have  been  liable  to  execntion,  and  if  any  damages  'shall  be  re- 
covered against  the  judgment  creditor,  or  the  officer  who 
served  the  execution,  on  account  of  the  seizure  and  sale  of  the 
property,  the  court  may  on  the  application  of  such  judgment 
creditor,  order  a  new  execution  to  be  issued  on  such  judg- 
ment, for  the  amount  then  remaining  justly  and  equitably  due 
thereon. 

Executions  Against  Corporations  Authorized  to  Receive  Toll. 

Skc.  65.     When  any  judgment  shall  be  recovered  against  Frwichtoe. 
any  turnpike  or  other  corporation  authorized  to  receive  toll,  ^'pSj,|^ 
the  franchise  of  such   corporation,  with  all  the  rights  and 
privileges  thereof,  together  with  all  their  corporate  property, 
both  real  and  personal,  may  be  taken  on  execution,  and  sold 
at  public  action. 
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Sdc.  66.  The  officer  having  Bucb  executioD  against  an; 
corporation  mentioned  in  the  preceding  section,  Bhall,  thirty 
dajB,  at  least,  before  the  day  of  sale  of  the  franchise,  or  other 
corporate  personal  property,  give  notice  of  the  time  and 
place  of  sale,  by  posting  up  a  notice  thereof  in  any  township 
in  which  the  clerk,  treasurer,  or  any  one  of  the  directors  of 
such  corporation  may  dwell,  and  also  by  causing  an  adver- 
tisement of  the  sale,  expressing  the  name  of  the  creditor,  the 
amount  of  the  execution,  and  the  time  and  place  of  sale,  to 
be  inserted  three  weeks  successively  in  some  newspaper  pub- 
lished in  any  county  in  which  either  of  the  aforesaid  officers 
may  dwell,  if  any  such  there  be,  and  if  no  newspaper  be  pub- 
lished in  any  such  county,  then  in  a  paper  published  in  an  ad- 
joining county. 

Sec.  67,  The  officer  who  may  levy  any  execution,  as  pre- 
scribed in  the  preceding  section,  may  adjonrn  the  sale  from 
time  to  time  as  may  be  necessary,  until  the  sale  shall  be  com- 
pleted. 

Sec.  68.  In  the  sale  of  the  franchise  of  any  corporation, 
the  person  who  shall  satisfy  the  execution,  with  all  legal  fees 
and  expenses  thereon,  and  shall  agree  to  take  such  fran- 
chise for  the  shortest  period  of  time,  and  to  receive  during 
that  time  all  such  toll  as  the  said  corporation  would  by  law 
be  entitled  to  demand,  shall  be  considered  as  the  highest 
bidder. 

Sec.  69.  The  officer's  return  on  such  execution  shall  trans- 
fer to  the  purchaser  all  the  privileges  and  immunities  which 
by  law  belong  to  such  corporation,  so  far  as  relates  to  the 
right  of  demanding  toll;  and  the  officer  shall,  immediately 
after  such  sale,  deliver  to  the  purchaser  possession  of  all 
the  toll  houses  and  gates  belon^ng  to  such  corporation,  in 
whatever  county  the  same  may  be  situated;  and  the  pur- 
chaser may  thereupon  demand  and  receive  all  the  toll  which 
may  accrue  during  the  time  limited  by  the  terms  of  his  pur- 
chase, in  the  same  manner,  and  under  the  same  regulations, 
ns  such  corporation  was  before  authorized  to  demand  and 
receive  the  same. 

Sec.  70,  Any  person  who  may  have  purchased,  or  shall 
hereafter  purchase  under  the  provisions  of  this  chapter  the 
franchise  of  any  turnpike  or  other  corporation,  and  the  as- 
signees of  such  purchaser,  may  recover,  in  an  action  on  the 
case,  any  penalties  imposed  by  law  for  an  injury  to  the 
franchise,  or  for  any  other  cause,  and  which  such  corpora- 
tion would  have  been  entitled  to  recover  during  the  time  lim- 
ited in  the  said  purchase  of  the  franchise;  and  during  that 
time  the  corporation  shall  not  be  entitled  to  prosecute  for 
such  penalties. 

Sec.  71.  The  corporation  whose  franchise  shall  have  been 
sold  as  aforesaid  shall,  in  all  other  respects  retain  the  same 
powers,  and  be  bound  to  the  discharge  of  the  same  duties,  and 
liable  to  the  same  penalties  and  forfeitures,  as  before  sueb 
sale. 
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8bc.  72.  Such  corporation  may,  at  an;  time  witiiin  three  Redomption. 
moaths  after  sucti  sale,  redeem  the  franchise,  hy  paying  or 
tendering  to  the  purchaser  thereof  the  sum  that  he  ^all 
Have  paid  therefor,  with  interest  thereon,  bat  vithont  any 
allowance  for  the  toll  which  he  may  have  received;  and  upon 
such  payment  or  tender,  the  said  franchise,  and  all  the  rights 
and  prlvil^es  thereof,  shall  revert  and  belong  to  said  corpora- 
tion, as  if  no  such  sale  had  been  made. 

Exemption  of  Homesteads. 

Sbc.  73.    A  homestead,  consisting  of  any  quantity  of  land  ff'^iS*!!^' 
not  exceeding  forty  acres,  and  the  dwelling  honse  thereon  and  oonsiBta. 
its  appurtenances,  to  be  selected  by  the  owner  thereof,  and 
not  included  in  any  recorded  town  plat  or  city  or  village,  or 
instead  thereof,  at  the  option  of  the  owner,  a  quantity  of  land 
not  exceeding  in  amount  one  lot,   being  within  a  recorded 
town  plat  or  city  or  village,  and  the  dwelling  house  thereon 
and  its  appurtenances,  owned  and  occupied  by  any  resident 
of  this  8tate,  not  exceeding  in  value  fifteen  hundred  dollars, 
shall  not  be  snbject  to  forced  sale  on  execution,  or  any  other  Not  mbject 
final  process  from  a  court,  for  any  debt  or  debts  growing  out  Jj,^!,,™ 
of  or  founded  upon  contract,  either  express  or  implied.  This 
section  shall  be  deemed  and  construed  to  exempt  such  home- 
stead in  the  manner  aforesaid  during  the  time  it  shall  be 
occupied  by  the  widow  or  minor  child  or  children  of  any  de- 
ceased person,  who  was,  when  living,  entitled  to  the  benefits 
of  this  section. 

Sbc.  74.    Such  exemption  shall  not  extend  to  any  mortgage  A!J^"°'?.h 
thereon  lawfully  obtained,  but  such  mortgage  or  other  aliena-  out  wif*s 
tion  of  such  land  by  the  owner  thereof,  if  a  married  man,  shall  signature. 
not  be  valid  without  the  signature  of  the  wife  to  the  same, 
unless  such  mortgage  shall  be  given  to  secure  the  payment 
of  the  purchase  money  or  some  portion  thereof. 

Sbtc.  75.  Whenever  a  levy  shall  be  made  upon,  or  any  cir-  g^^"^^ 
cuit  court  commissioner  shall  advertise  for  sale  under  any 
decree  upon  the  foreclosure  of  any  mortgage  not  valid  as 
against  the  homestead  and  so  stated  in  such  decree,  the  lands 
and  tenements  of  a  householder  whose  homestead  has  not  been 
platted  and  set  apart  by  metes  and  bounds,  such  householder 
shall  notify  the  ofiBcer  at  the  time  of  making  such  levy  or  at 
the  time  of  such  advertising  for  sale  what  he  regards  as  his 
homestead,  with  a  description  thereof,  within  the  limits  above 
prescribed,  and  the  remainder  alone  shall  he  subject  to  sale 
under  such  levy  or  decree.  If  at  the  time  of  such  levy  or  adver- 
tising for  sale  such  householder  shall  fail  or  neglect  to  notify 
the  officer  making  the  levy  or  advertising  such  property  for 
sale,  what  he  regards  as  his  homestead  with  a  description 
thereof,  the  officer  making  the  levy  or  advertising  such  prop- 
erty for  sale,  shall  call  upon  such  householder  to  make  his 
selection  of  a  homestead  out  of  said  land,  describing  the  same 
minutely.  If  after  such  notice  the  owner  of  the  land  shall 
fail  to  select  his  homestead,  such  oflScer  may  select  the  home-  ^ 
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stead  out  of  said  land  for  him,  and  the  remainder  over  and 
above  tbat  part  selected  by  tbe  officer  or  by  the  owner  of  tbe 
land,  as  the  case  may  be,  alone  shall  be  subject  to  sale  under 
snch  levy  or  decree :  Provided,  That  in  making  this  selection 
of  the  homestead  out  of  the  lands  levied  upon  or  advertised 
for  sale,  if  such  selection  is  made  by  the  officer  making  the 
levy  or  advertising  for  sale,  he  shall  select  lands  iu  compact 
form,  which  lands  so  selected  by  bim  as  the  homestead  of  the 
owner  shall  include  the  dwelling  house  and  its  appnrteuancefl 
thereon. 

Ssc.  76.  If  the  plaintiflT  in  execution  or  in  said  decree  shall 
be  dissatisfied  with  the  quantity  of  land  selected  and  set 
apart  as  aforesaid  either  by  the  owner  of  the  land  or  by  the 
officer  making  the  levy  or  advertising  the  land  for  sale,  he 
shall  cause  the  same  to  be  surveyed,  beginning  at  a  point  to 
be  designated  by  the  owner  or  by  the  officer  making  the  levy 
or  advertising  for  sale,  and  set  off  land  in  compact  form  in- 
cluding the  dwelling  honse  and  its  appurtenances,  to  the 
amount  specified  in  the  first  section  of  this  chapter;  and  tbe 
expense  of  such  survey  shall  be  chargeable  on  the  execution 
or  decree  and  collected  thereupon. 

Sec.  77.  After  the  survey  shall  have  been  made,  the  officer 
may  sell  the  property  levied  upon  or  included  in  the  decree, 
and  not  included  in  the  set-off,  in  the  same  manner  as  pro- 
vided in  other  like  cases  for  the  sale  of  real  estate;  and  in 
giving  a  deed  of  the  same  he  may  describe  it  according  to  the 
original  levy  or  as  described  in  the  decree,  excepting  there- 
from by  metes  and  bounds,  according  to  the  certificate  of 
the  survey,  the  quantity  as  set  off  as  aforesaid. 

8bc.  78.  Any  person  owning  and  occupying  any  house  on 
land  not  his  own,  and  claiming  said  bouse  as  a  homestead 
shall  be  entitled  to  the  exemption  aforesaid. 

Sdc,  79.  Nothing  in  this  chapter  shall  be  considered  as 
exemptiug  any  real  estate  from  taxation  or  sale  for  taxes. 

Sec.  80,  Whenever  the  homestead  of  any  debtor  in  any 
(1600  ^^'^^  case,  shall  exceed  in  value  the  amount  of  fifteen  hundred 
dollars,  the  debtor  shall  not  for  that  reason  lose  the  benefit 
intended  to  be  secured  to  him  or  her  by  this  chapter;  but  in 
all  such  cases,  when  in  the  opinions  of  the  creditors  or  officer 
holding  an  execution  or  decree  aa  aforesaid,  against  such 
householder,  the  premises  claimed  by  him  as  exempt  are  worth 
more  than  fifteen  hundred  dollars,  such  officer  shall  summon 
six  persons  qualified  to  act  as  jurors,  who  shall  upon  oath, 
to  be  administered  to  them  by  said  officer,  appraise  the  said 
premises;  and  in  case  the  value  thereof  shall  be  more  than 
fifteen  hundred  dollars,  and  cannot  be  divided,  they  shall 
make  and  sign  an  appraisal  of  its  value,  and  deliver  the  same 
to  the  officer,  who  shall  deliver  a  copy  thereof  to  the  debtor, 
or  to  some  of  his  family  of  suitable  age  to  understand  the 
nature  thereof,  with  a  notice  thereto  attached,  that  unless  the 
said  debtor  shall  pay  the  said  officer  the  surplus,  over  and 
above  the  fifteen  hundred  dollars,  or  the  amount  due  on  said 
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execution-  or  decree,  within  sixty  days  thereafter,  that  such 
premises  will  be  sold. 

Skc.  81.    In  case  such  snrpltiB,  or  the  amount  due  on  said  ^fjL?* 
execution  or  decree,  shall  not  be  paid  within  the  sixty  days,  it 
shall  be  lawful  for  the  ofBcer  to  proceed  to  advertise  and  sell 
the  said  premises,  and  oat  of  the  proceeds  of  said  sale  to  pay 
such  debtor  the  said  sum  of  fifteen  hundred  dollars,  which 
shall  be  exempt  from  esecntion  for  one  year  thereafter,  and 
apply  the  balance  on  said  execution :  Provided,  however,  That  ^jj^^  ' 
no  sale  shall  be  made  in  the  case  last  mentioned,  unless  a  tfovvij- 
greater  sum  than  fifteen  hundred  dollars  shall  be  bid  there- 
for, in  which  case  the  officer  may  return  said  execution  for 
want  of  property,  or  report  the  facts  to  the  court  in  which 
said  decree  was  rendered,  as  the  case  may  require. 

Skc.  82.     All  the  real  estate  of  any  debtor,  including  l^al  *^^^^ 
and  equitable  interests  in  lands  acquired  by  the  parties  to  nibjvctto" 
contracts  for  the  sale  and  purchase  of  lands,  whether  in  pos-  ST^jm' 
session,  reversion  or  remainder,  including  lands  fraudulently 
conveyed,  with  intent  to  defeat,  delay  or  defraud  his  credi- 
tors, and  the  eqnities  and  rights  of  redemption  hereinafter 
mentioned,  shall  be  snbject  to  the  payment  of  his  debts,  lia- 
bilities and  obligations,  and  may  be  levied  upon  and  sold  on 
execution  as  hereinafter  provided.    And  when  any  sale,  by  1^^ 
virtue  of  any  execution,  shall  become  absolute,  as  hereinafter  umm  «»cu- 
provided,  the  purchaser  at  such  sale  shall  acquire  all  the  *""'■''■ 
rights  and  interests  that  the  debtor  had  in  and  to  the  lands 
so  sold,  at  the  time  of  the  levy  by  virtue  of  the  execution; 
or  if  the  levy  was  made  by  virtue  of  an  attachment,  said  pur- 
chaser shall  acquire  all  the  rights  and  interests  that  the 
debtor  had  in  and  to  the  lands  so  sold  at  the  time  of  the  levy 
by  virtue  of  said   attachment,  including  in  either  case  the 
right  to  enforce  specific  performance  of  any  contract  herein- 
before  mentioned,  upon   performing  the  conditions  thereof, 
as  stipulated  therein  by  said  debtor:  Provided,  That  this  sec-  '^''"■.i^ 
tion  shall  not  be  construed  so  as  to  make  liable  to  levy  and  ofwc^on. 
sale  on  execution  any  amount  of  land  not  exceeding  the 
amount  now  exempted  by  law  from  levy  and  sale  on  execu- 
tion, and  which  would  be  exempt  from  levy  and  sale  on  exe- 
cution, if  owned  by  the  debtor  occupying  the  same.    That  in  a«o«wJ"-    , 
case  of  a  levy   upon  the  equitable   interest   of  a  judgment  onudpneot 
debtor,  the  judgment  creditor,  may  before  the  sale,  institute  "*^""'- 
proceedings  in  aid  of  said  execution,  to  ascertain  and  de- 
termine the  rights  and  equities  of  said  judgment  debtor,  in 
the  premises  so  levied  upon,  and  that  in  case  of  a  sale  of  said 
premises,   without   having   ascertained    and   determined   the 
interest  of  said  judgment  debtor  in  the  premises  so  levied  up- 
on and  sold,  he  shall  within  one  year  institute  proceedings  to 
ascertain  and  determine  the  same,  and  to  settle  the  rights  of 
the  parties  in  interest  therein. 

Sbc.  83.    No  levy  by  execution  on  real  estate  shall  be  valid  noMm  ot  leiy 
against  bona  fide  conveyances  made  subsequent  to  such  levy,  ^a  imMa 
until  a  notice  thereof,  containing  the  names  of  the  parties  to '"  ^'^- 
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the  execution,  a  descriptioD  of  the  premises  levied -upon,  and 
the  date  of  such  levy,  shall  be  filed  by  the  officer  making  the 
same,  in  the  oflQce  of  the  register  of  deeds  of  the  county  where 
the  premises  are  situated,  and  such  levy  shall  be  a  lien  thereon 
from  the  time  when  such  notice  shall  be  so  deposited;  and 
the  lien  thus  obtained,  shall,  from  the  filing  of  such  notice, 
be  valid  against  all  prior  grantees  and  mortgagees  of  whose 
claims  the  party  interested  shall  not  have  actual  nor  con- 

Enti7  of         structive  notice.    And  such  register  shall  thereupon  enter  on 

T^T^ie.  ^uch  notice  a  minute  of  the  time  of  receiving  the  same,  and 
shall  record  the  same  in  a  book  to  be  kept  for  that  purpose, 

ladei,  and  shall  make  an  index  to  sucb  record  in  such  manner  as 

shall  be  convenient  for  public  reference,  of  the  names  of 
parties  to  the  execution,  as  stated  in  said  notice,  and  such 
officer  shall  receive  for  making  and  filing  the  notice  as  afore- 

i^ecB-  said,  the  sum  of  fifty  cents,  and  such  register  of  deeds  shall 

receive  for  recording  the  same  the  same  fees  as  are  allovred 
by  law  for  recording  notices  of  the  pendency  of  suits  in  chan- 
cery, which  fees  the  said  officer  shall  add  to  the  costs  to  be 
collected  by  such  execution,  and  shall  in  like  manner  collect 

Certifica.tB  of  the  Same;  and  when  such  execution  shall  be  fully  paid,  satis- 
fied or  discharged,  it  shall  be  the  duty  of  the  clerk  of  the 
court  that  issued  such  execution  to  give  to  the  defendant  a 
certificate,  under  the  seal  of  the  court,  that  the  same  is  satis- 
fied or  discharged,  and  such  certificate  may  be  recorded  in 
the  same  manner  as  is  provided  for  the  recording  of  such 
notice. 

Sec.  84.  Each  and  every  levy  by  execution  on  real  estate 
heretofore  or  hereafter  made  shall  cease  to  be  a  lien  on  auch 
real  estate,  and  shall  become  and  be  void  at  and  after  the  ex- 
piration of  five  years  from  the  making  of  such  levy,  unless 
^uch  real  estate  be  sooner  sold  thereon. 


how  given. 


Manner  of  Selling  Real  Estate. 

NoiiOT  ot  uie.      Sec.  85.    Previous  to  the  sale  of  any  real  estate  taken  on 
™    '"'        execution,  notice  of  the  time  and  place  of  holding  such  sale 
shall  be  given  as  follows: 

1.  A  written  or  printed  notice  thereof  shall  be  fastened 
up  in  three  public  places  in  the  township  or  city  where  such 
real  estate  shall  be  sold,  six  weeks  previous  to  the  sale,  and 
if  such  sale  be  in  a  township  or  city  different  from  that  in 
which  the  premises  to  be  sold  are  situated,  then  such  notice 
shall  also  be  fastened  up  in  three  public  places  in  the  town- 
ship in  which  the  premises  are  situated; 

2.  A  copy  of  such  notice  shall  be  published  once  in  each 
week,  for  six  successive  weeks,  in  a  newspaper  printed  in  the 
county  in  which  such  real  estate  is  to  be  sold,  if  there  be  one; 

3.  If  there  be  no  newspaper"  printed  in  such  county,  then 
such  notice  shall  be  publislied  once  in  each  week,  for  six 
successive  weeks,  in  some  newspaper  printed  in  an  adjoining 
county. 
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The  sheriff  or  other  officer  makiag  such  sale  shall  hare  power  Adjoununent 
to  adjonm  the  same  from  time  to  time,  (or  a  teaeonable  cause,  "*  **'*■ 
and  if  such  adjournment  be  for  more  than  one  week  he  shall 
give  notice  thereof  in  the  Dewspa]>er  in  which  the  original 
notice  was  printed,  and  immediately  following  the  same,  and 
shall  continue  a  publication  of  such  notices  during  the  time 
for  which  such  sale  shall  be  adjourned,  but  shall  not  be  re- 
quired to  post  any  notice  of  such  adjourned  sale  except  at  the 
place  where  said  sale  is  to  be  made. 

Sec.  86.    In  every  such  notice,  the  real  estate  to  be  sold  5*!So''i!l"\a 
shall  be  described  with  common  certainty,  by  setting  forth  '  ' 

the  name  or  number  of  the  township  in  which  it  is  situated, 
and  the  number  of  the  lot,  or  by  some  other  appropriate  de- 
scription of  the  premises. 

Sec.  87.    The  sale  of  real  estate  by  virtne  of  any  execution  Wjeo  ^  ^^ 
shall  be  at  public  vendue,  between  the  hour  of  nine  o'clock  in  "e^d. 
the  morning  and  the  setting  of  the  sun,  at  the  court  house, 
or  place  of  holding  the  circuit  court,  in  the  county  in  which 
such  estate  is  situated. 

Rbc.  88.  Any  officer  who  shall  sell  any  real  estate,  with-  JIS^i^iSirtBe 
out  the  previous  notices  herein  directed,  or  otherwise  than 
in  the  manner  herein  prescribed,  shall  be  liable  therefor  to 
the  party  injured,  in  the  sum  of  five  hundred  dollars  damages, 
in  addition  to  any  actual  damages  which  such  party  may 
prove  on  the  trial  of  an  action  brought  for  the  recovery  of 
the  same. 

Rec.  89.    If  any  person  shall  take  down  or  deface  any  notice  J'?""*' "/ 
of  a  sale  of  real  estate,  put  np  by  any  officer,  previous  to  the  of  nStico." 
day  of  sale  therein  specified,  unless  upon  satisfaction  of  the 
execution   by  virtue  of  which  such   notice  shall   have  been 
given,  or  upon  the  consent  of  the  party  suing  out  such  execu- 
tion, and  of  the  defendant  therein,  such  person  shall  be  liable  Lisbuiiy. 
therefor  to  the  party  in  whose  favor  such  execution  was  is- 
sued, in  the  snm  of  fifty  dollars  damages. 

Sec.  9ft.     The  omission  of  any  officer  to  give  the  notice  of  9i°'"'''n  or 
sale  required  in  this  chapter,  or  the  taking  down  or  defac-  not'^Tn" 
ing  any  such  notice  when  put  up,  shall  not  affect  the  validity  '"Jidaie  »•«■ 
of  any  sale  made  to  a  purchaser  in  good  faith,  without  notice 
of  such  omission,  taking  down  or  defacing. 

Sec.  91.    The  sheriff  or  other  officer  to  whom  any  execution  P"'*"^^ 
shall  be  directed,  and  the  deputies  of  such  officers,  shall  not  """"^ 
directly  or  indirectly,  purchase  or  be  interested  in  the  pur- 
chase of  any  real  estate,  at  any  sale  by  virtue  of  such  exe- 
cution. 

Sec.  92.  When  any  real  estate  offered  for  sale  by  virtue  B»iebriow. 
of  any  execution,  shall  consist  of  several  known  lots,  tracts,  *f""-**=- 
or  parcels,  such  lots,  tracts,  or  parcels,  shall  be  separately  ex- 
posed for  sale,  and  the  defendant  may  direct  which  piece  or 
parcel  shall  be  first  exposed  for  sale;  and  no  more  of  such 
tracts  or  parcels  shall  be  exposed  for  sale  than  shall  appear 
necessary  to  satisfy  the  execution,  with  the  costs  and  ex- 
penses of  such  sale. 
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Sec.  93.  Upon  the  sale  of  any  real  estate  by  virtue  of  an 
execntioD,  the  officer  making  the  same  shall  make  and  sub- 
scribe as  many  certificates  as  may  be  necessary,  of  snch  sale, 
containing: 

1.  A  particular  description  of  the  premises, sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel  sold ; 

3.  The  consideration  money  paid  for  each  lot  or  parcel ; 
and 

i.  The  time  when  snch  sale  shall  become  absolute,  and 
the  purchaser  or  purchasers  vill  be  entitled  to  a  deed,  as 
hereinafter  provided,  and  shall  indorse  on  each  of  said  certifi- 
cates the  rate  of  interest  borne  by  the  judgment  upon  which 
said  execution  issued. 

Sec.  94.  One  of  the  said  certificates  shall,  within  ten  days 
after  such  sale,  be  filed  by  the  officer  making  the  sale,  in  the 
office  of  the  register  of  deeds  of  the  county  in  which  the  sale 
was  made,  and  one  such  certificate'shall  be  delivered  to  each 
purchaser  at  said  sale. 

Sec.  95.  Such  certificate  shall  be  recorded  in  a  book  to 
be  kept  for  that  purpose  by  the  register  of  deeds,  in  .whose 
office  the  same  are  filed,  and  the  original  certificate,  or  the 
record  thereof,  or  a  transcript  of  such  record,  duly  certified 
by  the  register  of  deeds,  shall  be  prima  facie  evidence  of  the 
facts  therein  set  forth,  and  of  the  regularity  of  the  sale  and 
all  proceedings  in  the  canse  anterior  thereto. 

Sdc.  96.  Within  one  year  from  the  time  when  -such  sale 
shall  have  been  made,  the  real  estate  so  sold  or  any  distinct 
lot,  tract  or  portion  that  may  have  been  separately  sold,  may 
he  redeemed  by  payment  to  the  purchaser,  his  personal  rep- 
resentatives or  assigns,  or  to  the  officer  who  made  such  sale, 
or  to  the  register  of  deeds  in  whose  office  such  certificate  is 
filed,  for  the  use  of  such  purchaser,  of  the  sum  of  money  which 
was  bid  on  the  sale  of  such  lot  or  tract,  together  with  the 
interest  on  that  som  from  the  time  of  sale,  computed  at  the 
rate  per  cent  per  annum  borne  by  the  judgment  under  which 
snch  sale  was  made. 

Sec.  97.    Such  redemption  may  be  made : 

1.  By  the  person  against  whom  the  execution  was  issued, 
and  whose  right  and  title  were  sold  in  pursuance  thereof;  or 

2.  If  snch  person  be  dead,  by  bis  devisee  of  the  premises 
sold,  if  the  same  shall  have  been  devised ;  and  if  the  same  shall 
not  have  been  devised,  by  the  executor  or  administrator  with 
the  approbation  of  the  judge  of  probate,  or  by  the  heirs  of 
such  person;  or 

3.  By  any  grantee  of  such  person,  who  shall  have  ac- 
quired an  absolute  title  by  deed,  sale  under  mortgage,  or 
under  an  execution,  or  by  any  other  means,  to  the  premises 
sold,  or  to  any  lot,  tract,  parcel  or  portion  which  shall  have 
been  separately  sold ; 

4.  By  the  purchaser  of  the  title  and  right  of  redemption 
of  the  person  against  whom  the  execution  issued. 
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8dc.  98.  Any  heir  or  devisee  of  the  person  against  wliom  Redemption 
the  execution  was  iaaocd,  and  any  grantee  of  sach  person  SJ^S;  mc. 
vho  shall  have  acquired  an  absolute  title  to  a  portion  of  the 
estate  sold,  or  to  a  portion  of  any  lot,  tract  or  parcel  that 
shall  have  been  separately  sold,  or  the  executor  or  adminis- 
trator of  such  person,  with  the  approbation  of  the  judge  of 
probate,  may  redeem  the  lot,  tract  or  parcel  so  sold,  on  the. 
same  terms  and  in  the  same  manner  as  if  he  were  grantee ' 
of  the  whole  lot,  tract  or  parcel,  and  shall  have  the  same 
remedy  to  enforce  contribution  from  those  who  shall  own  the 
residue  of  such  lot,  tract  or  parcel,  as  if  the  sum  required 
to  be  paid  by  him  to  effect  such  redemption  had  been  collect- 
ed by  a  sale  of  the  portion  belonging  to  such  grantee. 

8bc.  99.  If  there  be  several  persons  having  undivided  shares.  Joint  i«nuita, 
as  joint  tenants,  or  tenants  in  common,  in  the  premises  sold.  Sii™on%tc. 
or  in  any  particular  lot  or  tract  sold,  each  person  having  such 
title  may  redeem  the  share  or  interest  belonging  to  him,  by 
paying  to  the  purchaser,  or  to  the  ofBcer,  as  herein  directed, 
a  sum  that  will  bear  the  same  proportion  to  the  whole  pur- 
chase money  bid  for  such  premises,  or  for  such  particular 
lot  or  tract,  as  the  share  proposed  to  be  redeemed  bears  to 
the  whole  number  of  shares  of  such  premises,  or  lot  or  tract, 
together  with  the  interest  on  such  sum. 

Sbc.  100.     Upon  such  payment  being  made  by  any  person  ^,g^^ 
BO  entitled  to  redeem  any  real  estate  bo  sold,  as  provided  in  avoided  by 
the  preceding  sections  of  this  chapter,  the  sale  of  the  premises  ra^ompt'on- 
BO  redeemed,  and  the  certificate  of  such  sale,  to  the  extent  of 
the  premises  or  shares  so  redeemed,  shall  be  null  and  void. 

8bc.  101.    In  case  the  persons  entitled  as  hereinbefore  pro-  iDtenetot 
vided,  shall  omit  to  redeem  the  premises  so  sold,  or  any  part  HJI^f^'Z^ired. 
of  them,  within  the  year  above  prescribed,  then  the  interest 
vested  in  the  purchaser  by  such  sale  may  be  acquired  within 
three  months  after  the  expiration  of  such  year,  by  the  per- 
sons, and  on  the  terms,  hereinafter  prescribed. 

Sb)c.  102.     Any  creditor  of  a  person  against  whom  such  CrmJitor.  how 
execution  issued,  having  in  his  own  name,  or   as  assignee,  rtf^tifS" " 
representative,  trustee  or  otherwise,  a  decree  in  chancery,  or  purehieer. 
a  judgment  at  law,  under  which  execution  shall  have  been 
issued  and  levied  upon  the  real  estate  bo  sold,  or  a  decree 
which  shall  be  a  lien  without  execution  and  levy,  at  any  time 
before  the  expiration  of  fifteen  months  from  the  time  of  such 
Bale,  by  paying  the  sum  of  money  which  was  paid  on  the  sale 
of  such  premises,   together  with  the  interest  thereon,  com 
puted  at  the  rate  borne  by  the  judgment  under  which  such 
sale  was  made,  from  the  time  of  such  sale,  shall  thereby  ac- 
quire all  the  rights  of  the  original  purchaser,  subject  to  be 
defeated  in  the  manner  hereinafter  mentioned. 

Sbc.  103.    If  the  execution  so  levied  as  contemplated  in  the  ^*'fLi 
last  section,  or  such  decree  be  a  lien  upon  any  lot,  tract  or  bj^creciitor. 
parcel  that  shall  have  been  separately  sold,  the  creditor  hav- 
ing the  same  by  paying  as  before  provided  the  sum  which 
shall  have  been  bid  for  such  lot,  tract,  or  parcel,  with  interest ,  -  , 
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as  above  mentioned,  shall  thereby  acquire  ell  the  rights  of  the 
original  purchaser  to  such  lot,  tract,  or  parcel,  subject  to  be 
defeated  as  hereinafter  provided. 

S«c.  104.  If  the  executioD  so  levied,  or  such  decree,  be  a 
lien  only  on  a  specific  portion  of  a  lot,  tract  or  parcel  bo 
sold,  the  creditor  having  the  same  may  acquire  the  title  of  the 
purchaser  to  the  whole  of  such  lot,  tract  or  parcel,  in  the  same 
manner  as  if  such  lien  extended  to  the  whole. 

8dc.  105.  Any  such  creditor  having  sach  decree  or  execu- 
tion so  levied,  which  is  a  lien  upon  any  undivided  share  or 
interest  in  any  real  estate  sold  under  execution,  may,  within 
the  same  time,  on  the  same  terms,  and  in  the  same  manner, 
acquire  the  title  of  the  original  purchaser  to  such  share  or 
interest  by  paying  such  part  of  the  whole  purchase  money  of 
such  real  estate  as  shall  be  in  just  proportion  to  such  share 
or  interest. 

Sec.  106.  Whenever  any  such  creditor  shall  have  acquired 
the  title  of  the  original  purchaser,  pursuant  to  the  foregoing 
provisions,  any  other  creditor  who  might  have  acquired  such 
title  according  to  such  provisions  may  become  a  purchaser 
thereof  from  the  first  creditor  who  acquired  the  same,  upon 
the  following  conditions: 

1.  By  reimbursing  to  sach  first  creditor,  his  personal  rep- 
resentatives or  assigns,  the  sum  which  may  have  been  paid 
by  him  to  acquire  aucli  title,  together  with  interest  thereon, 
computed  as  -hereinbefore  provided,  from  the  time  of  such 
payment  to  the  time  of  such  reimbursement; 

2.  If  the  levy  under  the  execution  or  decree,  by  virtue  of 
which  the  first  creditor  acquired  the  title  of  the  original  pur- 
chaser, be  prior  to  the  levy  or  decree  of  such  second  creditor, 
then  such  second  creditor  shall  also  pay  to  such  first  creditor 
the  amount  due  on  his  judgment  or  decree; 

3.  But  if  such  levy  under  the  execution  or  the  decree  of 
the  first  creditor,  at  the  time  of  his  acquiring  the  title  of 
the  original  purchaser,  shall  have  ceased  to  be  a  lien  as 
against  such  second  creditor,  it  shall  not  be  necessary  to  pay 
the  amount  thereof. 

Sex:.  107.  In  the  same  manner  any  third  or  other  creditor, 
who  might,  according  to  the  foregoing  provisions,  acquire  the 
title  of  the  original  purchaser,  may  become  a  purchaser  there- 
of, from  the  second,  third,  or  any  other  creditor,  Who  may 
have  become  such  purchaser  from  any  other  creditor,  upon  the 
same  terms  and  conditions  specified  in  the  preceding  section, 

Sbc,  108,  If  the  original  purchaser  of  any  premises  so  sold, 
shall  also  be  a  creditor  of  the  defendant  against  whom  the 
execution  issued,  and  as  such  might  acquire  the  title  of  any 
purchaser,  according  to  the  preceding  provisions,  he  may  avail 
himself  of  his  decree  or  judgment  in  the  same  manner,  and  on 
the  same  terms  herein  prescribed,  to  acquire  the  title  which 
any  creditor  may  have  obtained. 

Sec.  109.  The  plaintiff  under  whose  execution  any  real 
estate  shall  have  been  sold,  shall  not  be  authorized  to  acquire  t 
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the  title  of  the  original  purchaser,  or  of  any  creditor,  to  the 
premises  so  sold,  by  virtne  of  the  decree  or  judgment  on 
which  such  execution  issued;  but  if  he  have  an;  other  decree 
or  judgment  which  would  entitle  him  to  acquire  such  title, 
according  to  the  preceding  provisions,  be  ma;  avail  himself 
of  such  other  decree  or  judgment,  in  the  same  manner,  and 
on  the  same  terms  as  an;  other  creditor. 

Sbc.  110.  The  sums  required  to  be  paid  by  the  foregoing  p^mMU 
proriaions,  to  acquire  the  title  of  the  original  purchaser,  or  vS^  mad«. 
to  become  a  purchaser  from  an;  creditor,  ma;  be  paid  to 
such  purchaser  or  creditor,  his  representatives  or  assigns, 
or  to  the  officer  who  made  the  sale,  or  to  the  register  of 
deeds  in  whose  office  the  certificate  of  sate  is  filed,  for  the 
use  of  the  purchaser  or  creditor  entitled  to  the  same. 

Sec.  111.    Upon  such  payment  being  made,  the  title  of  the  ESect  ot 
original  purchaser  shall  be  thereb;  transferred  to  the  credi- ''''°'*'"- 
tor  acquiring  the  same  pursuant  to  the  foregoing  provisions, 
and  from  such  creditor  to  an;  other  creditor  becoming  a  pur- 
chaser thereof  as  hereinbefore  provided- 

Sec.  112.    To  entitle  any  creditor  to  acquire  the  title  of  the  ^^^, 
original  purchaser,  or  to  become  a  purchaser  from  any  other  credftor  to 
creditor  pursuant  to  the  preceding  provisions,  he  shall  pre-  p""*""- 
sent  to  and  leave  with  such  purchaser  or  creditor,  or  the  offi- 
cer who  made  the  sale,  or  with  said  register,  the  following 
evidence  of  his  right: 

1.  A  certified  copy  of  the  judgment  or  decree  under  which 
he  claims  the  right  to  purchase; 

2.  A  true  copy  of  all  the  assignments  of  such  judgment  or 
decree,  which  are  necessary  to  establish  his  claim,  verified 
by  his  affidavit,  or  the  affidavit  of  some  witness  thereto; 

3.  An  affidavit  by  such  creditor,  his  agent  or  attorney,  of 
the  true  sum  due  on  such  judgment  or  decree,  at  the  time  of 
claiming  such  right  to  purchase. 

Sec.  113,  The  right  and  title  of  the  person  against  whom  when  leeai 
the  execution  was  issued,  to  any  real  estate  which  shall  be  *"'*'*  ""**'■ 
sold  thereby,  shall  not  be  divested  by  such  sale,  until  the  ex- 
piration of  fifteen  months  from  the  time  of  such  sale;  but  if 
such  real  estate  shall  not  be  redeemed  as  herein  provided,  and 
a  deed  shall  be  executed  in  pursuance  of  a  sale,  the  grantee 
in  such  deed  shall  be  deemed  vested  with  the  legal  estate  / 

from  the  time  of  the  sale  on  sncfa  execution,  for  the  purpose 
of  maintaining  an  action  for  any  injury  to  such  real  estate. 

Sbc.  114.  If  at  any  time  after  a  sale  of  real  estate  on  exe-  Actions  for 
cutioa,  and  before  a  deed  shall  be  executed  in  pursuance''"*''*'^' 
thereof,  the  defendant  in  such  execution  or  an;  other  person, 
shall  commit  any  waste  thereon  or  shall  remove  therefrom 
any  buildings,  fences,  or  other  fixtures  belonging  to  the  land, 
and  which  would  pass  to  the  grantee  by  a  deed  of  convey- 
ance of  the  same,  the  purchaser  of  such  real  estate,  or  any 
creditor  or  other  person  having,  acquired  the  rights  of  such 
purchaser,  may  have  and  maintain  against  the  person  doing 
such  injury,  and  against  an;  other  person  who  shall  have  any 
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such  buildings,  fences  or  fixtures  in  his  poBseasioo  after  such 
removal,  the  same  actions  which  such  purchaser,  creditor  or 
other  person  might  sustain,  if  be  were  the  absolute  owner  of 
the  premises  so  sold. 

Bex:.  115.  After  the  commencement  of  any  such  action  as 
mentioned  in  the  preceding  section,  if  any  other  creditor  shall 
acquire  the  rights  of  the  purchaser  at  such  sale  in  pnrsnance 
of  the  provisions  of  this  chapter,  such  action  shall  not  there- 
by be  abated  or  in  any  way  affected;  but  the  same  may  be 
prosecuted  in  the  name  of  the  plaintiff  therein  to  final  judg- 
ment, for  the  benefit  of  the  person  acquiring  such  rights  after 
the  commencement  of  the  action,  if  he  shall  choose  to  prose- 
cute the  same,  and  if  not,  such  plaintiff  may  continue  the 
same  for  his  own  benefit. 

Sec.  116.  After  the  expiration  of  fifteen  months  from  the 
time  of  the  sale  of  any  real  estate,  if  any  part  of  the  premises 
sold  shall  remain  unredeemed  by  the  person  against  whom 
the  execution  issued,  or  by  any  person  entitled  to  redeem  the 
same  within  one  year  from  the  time  of  such  sale,  according 
to  the  provisions  of  this  chapter,  the  ofQcer  malting  such 
sale,  or  his  successor  in  oflSce,  shall  complete  the  same,  by 
executing,  in  due  form  of  law,  a  conveyance  of  the  premises 
so  remaining  unredeemed,  either  to  the  original  purchaser  or 
to  the  creditor  who  may  have  acquired  the  title  ,of  such 
original  purchaser,  or  to  the  assigns  of  such  purchaser,  or  to 
the  creditor  who  may  have  purchased  such  title  from  any 
other  creditor,  as  the  case  may  be;  which  conveyance  shall 
be  valid  and  effectual  to  convey  all  the  right,  title  and  interest 
which  was  sold  on  such  execution. 

Sem:.  117.  In  case  the  person  who,  by  the  provisions  of  the 
preceding  sections,  would  be  entitled  to  a  conveyance  of  any 
real  estate  sold  by  virtue  of  an  execution,  shall  die  before 
the  execution  of  the  conveyance,  the  oflScer  shall  execute  and 
deliver  such  conveyance  to  the  executor  or  administrator  of 
the  person  so  deceased :  Provided,  That  in  any  case  under  this 
or  the  preceding  section,  where  the  rights  of  the  person  or 
persons  entitled  to  sucli  real  estate,  or  any  interest  therein, 
shall  render  it  necessary,  the  circuit  court  of  the  county  in 
which  the  officer  who  made  the  sale  resided,  on  a  hearing  of 
the  parties  interested,  properly  brought  before  it  by  bill  or 
petition,  may  direct  the  conveyance  to  be  made  to  the  per- 
son or  persons  equitably  entitled  thereto,  in  such  manner  as 
shall  be  just ;  and  such  conveyance  shall  have  the  same  effect 
as  provided  in  the  preceding  section. 

Sec,  118.  The  real  estate  so  conveyed  to  any  such  executor 
or  administrator  shall  be  held  in  trust  for  the  use  of  the 
heirs  of  such  deceased  person,  subject  to  the  dower  of  his 
widow,  if  there  be  any;  but  the  same  may  be  sold  for  the  pay- 
ment of  debts  and  legacies,  in  the  same  manner  as  lands 
whereof  the  deceased  died  seized. 

8bc.  lid.  When  the  premises  mentioned  in  any  sheriff's 
certificate  of  sale  of  real  estate  under  execution  shall  not  be 
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redeemed  in  pursuaDce  of  law,  the  legal  holder  of  such  certifi- 
cate shall  be  entitled  to  a  deed  therefor  at  any  time  within 
ten  years  from  the  expiration  of  the  time  of  redemption. 
When  such  deed  is  not  taken  and  recorded  within  the  time 
limited  by  this  chapter  the  certificate  of  purchase  shall  be- 
come and  be  nnll  and  void. 

Sbc.  120.    If,  after  any  sale  of  real  estate,  made  as  herein  surphu.  how 
preseribed  there  shall  remain  in  the  hands  of  the  ofiBcer  any  '"'•"■*<'    ■ 
surplus  money  after  satisfying  the  wtit  or  writs  of  execution 
on  which  such  real  estate  was  sold,  with  the  interest  thereon, 
the  ofBcer  shall  pay  over  such  surplus  to  the  judgment  debtor 
or  his  legal  representatives,  on  demand. 

Sbc.  121.  All  righte  of  redeeming  mortgaged  real  estate  ^  »nd 
and  real  estate  sold  on  execution,  may  be  sold  on  execution  ot  ^^u^ 
in  the  manner  herein  prescribed  for  the  sale  of  other  real 
estate  on  execution,  excepting  in  the  case  hereinafter  speci- 
fied; and  such  equity  of  redemption  may  be  redeemed,  and 
the  rights  of  any  purchaser  may  be  acquired,  in  the  same 
manner,  and  upon  the  same  terms  and  conditions  as  other 
real  estate  sold  on  execution. 

Sbc.  122.    If  the  purchaser  of  any  such  equity  of  redemp-  p»yn»iit  ot 
tion,  or  any  creditor  having  acquired  the  rights  of  such  pur-  ScTf^ur. 
chaser,  shall  pay  the  debt  due  on  the  mortgage,  or  the  amount  ^jjg  <« 
of  any  sale  of  said  premises  sold  on  execution,  or  any  part 
thereof,  the  amount  so  paid  on  the  mortgage  or  execution 
sale  shall  be  paid,  with  interest,  to  such  purchaser  or  creditor, 
in  redeeming  the  premises,  or  purchasing  the  rights  of  such 
purchaser  or  creditor,  as  the  case  may  be  according  to  the 
provisions  of  this  chapter. 

Sec.  123.    The  lawful  fees  and  charges  of  the  sale  upon  any  Peecud 
execution  in  the  manner  prescribed  in  this  chapter,  shall,  in  **■■''"•  ■^''"*' 
all  cases,  be  added  to  the  amount  due  on  the  execution,  and 
be  considered  as  a  part  thereof  for  all  the  purposes  men- 
tioned in  this  chapter. 

Sbc.  124.    When  a  judgment  shall  he  recovered  for  a  debt  when  equit* 
secured  by  mortgage  of  real  estate,  or  for  any  part  of  such '""  ***  "** 
debt,  it  shall  not  be  lawful  for  the  sheriff  or  other  oflScer  to 
sell  the  equity  of  redemption  of  the  mortgagor,  his  heirs  or 
assigns  in  sucb  estate,  by  virtue  of  any  execution  upon  such 
judgment. 

Sbc.  125.  Whenever  any  execution  against  the  property  of  i>««!Hpti<m  of 
the  defendant  shall  be  issued  upon  such  judgment  as  is  men-  Sjl^^i  ot. 
tioned  in  the  preceding  section,  the  plaintiff  or  his  attorney 
shall  endorse  on  auch  execution  a  brief  description  of  the 
premiaes  mortgaged,  with  a  direction  to  the  officer  not  to 
levy  sucb  execution  upon  the  said  premises,  or  any  part 
thereof. 

8bc.  126.    If  such  execution  shall  not  be  collected  of  the  netum, 
other  property  of  the  defendant,  the  oGQcer  shall  return  the" 
same  unsatisfied,  in  whole  or  in  part,  as  the  case  may  require. 

8bc.  127.    Before  any  assignee,  or  his  personal  representa- ' 
tive,  shall  be  entitled  to  a  deed  under  the  provisions  of  this  ^m*ted(ed 


PUBUC  ACTS,  IflW-No.  314. 


chapter,  every  assignment  under  which  he  claims  title,  shall 
be  executed  and  acknowledged  or  proved,  in  the  same  manner 
that  deeds  are  required  to  be  executed  and  acknowledged  or 
approved,  to  entitle  the  same  to  be  recorded,  and  such 
assignee  shall  cause  the  same  to  be  recorded  in  the  office  of 
the  register  of  deeds,  in  the  county  where  the  real  estate  so 
sold  is  situated. 

Sbc.  128.  If  the  purchaser  of  any  real  estate,  sold  by  vir- 
tue of  an  execution,  hia  heirs  or  assigns,  shall  be  evicted  from 
the  possession  of  such  real  estate,  or  if  in  an  action  for  the 
recovery  thereof,  judgment  shall  be  rendered  against  him  or 
them,  in  consequence: 

1.  Of  any  irregularity  in  the  proceedings  concerning  such 
sale;  or 

2.  Of  the  judgment  upon  which  such  execution  issued  be- 
ing vacated  or  reversed ; 

such  purchaser,  his  heirs  or  assigns,  may  recover  of  the  party 
for  whose  benefit  such  real  estate  was  sold,  the  amount  paid 
on  the  purchase  thereof,  with  interest. 

Sec.  129.  The  party  for  whose  benefit  such  real  estate  was 
sold,  and  his  personal  representatives,  upon  such  recovery 
"  being  bad  against  bim  in  consequence  of  any  irregularity  in 
the  proceedings  concerning  the  sale,  may  have  further  execu- 
tion upon  the  judgment  by  virtue  of  which  such  sale  was 
made,  to  levy  the  amount  paid  on  such  sale,  with  interest. 

Sec.  130.  Such  judgment  shall  be  deemed  valid  and  effec- 
tual for  the  purpose  specified  in  the  preceding  section,  against 
the  defendant  therein,  his  personal  representatives,  heirs  aud 
devisees,  but  not  against  any  purchaser  in  good  faith,  or  any 
incumbrancer  by  mortgage,  judgment  or  otherwise,  whose 
title  or  incumbrance  shall  have  accrued  before  the  levy  of 
snch  fnrther  execution. 

8dc.  131.  When  lands  and  tenements,  in  the  hands  of 
several  persons,  shall  be  liable  to  satisfy  any  judgment,  and 
the  whole  of  such  judgment,  or  more  than  a  due  proportion 
thereof,  shall  be  levied  upon  the  lands  of  one  or  more  of  such 
persons,  the  persons  so  aggrieved,  or  their  personal  represen- 
tatives, may  compel  a  just  and  equal  contribution  by  all  the 
persons  whose  lands  and  tenements  ought  to  contribute  to 
the  satisfaction  of  such  judgment. 

Bee.  132.  Such  lands  and  tenements  shall  be  liable  to  con- 
tribution in  the  following  order: 

1.  If  they  were  conveyed  by  the  defendant  in  the  execu- 
tion, they  shall  be  liable  in  succession,  commencing  with  the 
lands  last  conveyed; 

2.  If  tbey  were  sold  under  execution  against  the  defend- 
ant, they  shall  also  be  liable  in  succession,  commencing  with 
tiie  lands  sold  under  the  last  and  youngest  judgment; 

3..  If  there  be  lands  so  liable,  which  were  conveyed  by  the 
defendant  in  the  execution,  and  also  lands  which  have  been 
sold   under  execution   against   such   defendant,    they  shall 
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respectively  be  liable  in  succession,  according  to  the  order 
hereinbefore  prescribed. 

Sec.  133.     If  a  bill  be  filed  in  chancery  to  enforce  such  ^"'^3'^" 
contribution,  the  person  aggrieved  shall  be  entitled  to  nsetionio 
the  original  judgment,  and  by  virtue  thereof,  to  pay   the*""*^' 
amount  which  ought  to  be  contributed  by  the  lands  and  tene- 
ments subject  to  such  judgment;  and  for  that  purpose,  such 
judgment  shall  remain   a  lien   and  charge  upon  such  lands 
and  tenements,  for  the  term  of  five  years  after  a  certified 
copy  thereof  shall' have  been  filed  and  entered  in  the  office 
of  the  register  of  deeds  in  the  county  where  the  lands  are  situ- 
ated, to  the  extent  of  the  sum  which  ought  to  be  so  con- 
tributed, notwithstanding  such  sura  or  any  part  thereof,  may 
have  been  paid  by  the  party  seeking  such  coatribution. 

Bbc.  134.  Bui  such  original  judgment  shall  not  remain  a  ^^j^<^ 
lien  upon  any  landR.  nor  shall  they  be  subject  to  an  execu-  ji^ment. 
tion  an  herein  provided,  unless  the  person  aggrieved  shall  file 
an  affidavit  with  the  register  of  deeds  in  whose  office  a  certi- 
fied copy  of  such  judgment  shall  have  been  filed  and  entered, 
stating  the  sum  paid,  and  his  claim  to  use  such  judgment 
for  the  reimbursement  thereof,  or  of  some  portion  of  the 
same. 

Bec.  135.  On  the  filing  of  such  affidavit,  the  register  of  ^■"'7^'^ 
deeds  shall  make  an  entry  in  the  mai^in  of  the  entry  of  theSi^by 
certified  copy  of  such  judgment,  stating  the  sum  so  paid,  ^a^. 
and  that  such  judgment  is  claimed  to  be  a  lien  to  that  amount. 

Sec.  13fi.  Any  creditor  having  a  mortgage  of  any  IfliKis  Rtebtrf 
sold  on  execution,  his  representatives  or  assigns,  where  the  undasiw. 
mortgage  was  executed  subsequent  to  the  levy  in  pursuance 
of  which  the  mortgaged  premises  were  sold,  shall  have  the 
right  to  acquire  the  interest  vested  in  the  purchaser  at  the 
sale,  on  the  terms  provided  in  section  one  hundred  two  of 
this  chapter,  for  creditors  having  a  decree  in  chancery,  or 
judgment  at  law. 

Sbc.  137.  The  interest  of  the  original  purchaser  acquired  Jj^^'"' 
by  such  morigagee.  his  representatives  or  assigns,  shall  be  purehMer, 
subject  to  be  defeated  in  the  same  manner  as  the  same  right  ** 

acquired  by  other  creditors,  except  that  unless  an  execution 
has  been  issued  on  his  judgment  or  decree,  and  a  levy  made 
by  virtue  thereof  on  the  mortgaged  premises,  previous  to  the 
execution  of  the  mortgage,  any  creditor  acquiring  the  right 
of  the  original  purchaser  from  such  mortgagee,  his  repre- 
sentatives or  assigns,  shall  pay  to  said  mortgagee,  his  repre- 
sentatives or  assigns,  the  amount  due  on  the  mortgage,  and  be 
thereby  subrogated  to  the  rights  of  the  owner  thereof;  such 
creditor  shall  also  reimburse,  with  interest,  the  amount  paid 
by  such  mortgagee,  his  representatives  or  assigns,  to  acquire 
the  rights  of  the  original  purchaser. 

Sec.  138.  Creditors  shall  be  allowed  to  acquire  the  right  ^I^J^ 
of  the  original  purchaser  in  the  order  of  their  liens.  punsuier. 

Sec.  139.    When  any  judgment  debtor  shall  have  or  own  ^^^*^^' 
an  undivided  interest  or  estate  as  tenant,  in  common  orcmmiMni. 
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otherwise,  with  the  same  parties  Id  several  pieces  or  parcelfl 
of  land,  the  sheriff  to  whom  an;  execution  issued  on  any 
judgment  against  said  debtor  may  be  directed,  nia^  lev;  said 
esecntioQ  upon  any  such  undivided  interest  or  estate,  and  in 
case  of  an  existing  levy  thereon  may  advertise  and  sell,  as  a 
single  parcel,  the  interest  of  such  judgment  debtor  in  any  or 
all  of  such  undivided  and  nnpartitioned  tracts  or  parcels  in 
bis  bailiwick,  and  the  same  may  be  redeemed  only  on  payment 
of  the  sum  bid,  with  interest  at  the  rate  borne  by  the  judgment 
under  which  such  sale  was  made.  Certificates,  setting  forth 
a  description  of  the  premises  in  which  such  interest  may 
have  be«i  sold,  the  sum  bid,  and  the  time  when  such  sale 
will  become  absolute  and  the  purchaser  entitled  to  a  deed, 
shall  be  made,  delivered  to  the  purchaser,  and  filed  in  the 
office  of  the  register  of  deeds,  in  the  same  manner  and  with 
like  effect  as  in  other  cases  of  sales  of  real  estate  on  execution. 

Sec.  140.  When  any  real  estate  shall  be  sold  on  execution 
which  shall  have  been  previously  contracted  to  be  sold  by 
the  owner  thereof  in  writing,  by  a  valid  agreement,  and  when 
snch  agreement  in  writing  shall  be  existing  at  the  time  of 
such  sale,  it  shall  be  lawful  for  the  person  holding  such  con- 
tract to  make  any  payment  thereon  which  may  become  due 
previously  to  the  expiration  of  the  time  for  the  redemption 
of  said  real  estate,  and  previously  to  a  redemption  thereof 
by  the  debtor,  to  deposit  such  payment  with  the  register  of 
deeds,  in  whose  office  the  certificate  of  sale  is  required  to  be 
filed,  taking  such  register's  receipt  therefor,  and  in  case  snch 
premises  are  redeemed  by  the  debtor  or  his  assignee,  the 
payment  or  payments  so  deposited,  shall  be  by  said  regis- 
ter delivered  to  said  debtor  or  his  assignee;  but  in  case  snch 
real  estate  shall  not  be  so  redeemed,  the  payment  or  pay- 
ments shall  be  delivered  to  the  person  acquiring  said  real 
estate,  under  such  sale,  and  such  payment  so  made  and  de- 
posited with  said  register,  shall  have  the  same  effect  for 
the  benefit  of  the  person  so  making  the  same  under  his  said 
contract,  as  if  made  to  either  of  said  parties  entitled  thereto 
when  the  same  was  deposited  with  said  register. 

Sec.  141.  Leasehold  interests  in  lands  shall  be  subject  to 
levy  and  sale  upon  execution.  Proceedings  to  and  including 
the  sale  shall  be  the  same  in  all  respects  as  in  the  case  of 
real  estate  sold  on  execution :  Provided,  That  if  such  lease- 
hold consists  of  a  farm  lease,  the  debtor  shall  have  the  right 
to  select  from  the  crops  growing  on  said  farm,  any  of  such 
crops  to  the  extent  provided  for  in  subdivisions  six,  eight  and 
nine  of  section  forty-three  of  this  chapter  as  exemptions. 

Sbc.  142.  Upon  the  filing  of  such  notice  of  levy,  it  shall 
be  notice  of  all  the  rights  acquired  by  the  plaintiff  and  pur- 
chaser at  the  sale,  and  the  plaintiff  in  execution  or  his  at- 
torney, shall  be  thereafter  entitled  to  reasonable  notice  from 
the  lessor  in  case  such  lessor  intends  to  forfeit  the  lease  for 
any  default  made  by  the  lessee,  or  person  claiming  under  him, 
to  the  end  that  such  plaiptiff  shall  have  a  reasonable  oppor- 
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tunit;  to  comply  with  the  terms  of  the  lease  and  save  a  for- 
feiture; and  iir  case  the  plaintiff  or  esecution^ purchaser  is 
compelled  to  pay  any  rent  doe  at  the  date  of  sale  on  execu- 
tion or  prerfons  thereto,  no  redemption  shall  be  allowed 
until  the  amount  so  paid  ib  refunded  to  the  plaintiff  or  exe- 
cution purchaser,  with  interest,  in  addition  to  the  amouot 
for  which  sach  leasehold  interests  may  be  sold  on  execotion. 

Bsc.  143.    When  such  leasehold  interest  is  sold  on  execution  ribIhs  of 
the  porchaser  will  be  thereupon  entitled  to  all  the  rights  and  p""**"'- 
privileges  of  the  defendant  in  and  to  the  leasehold  premises, 
and  may  immediately  obtain  possession  thereof  from  such 
defendant  or  person  holding  under  him  in  the  manner  pro- 
vided in  the  case  of  an  unlawful  detainer  of  lands. 

Sbc.  144.  The  officer  making  the  sale  shall,  within  ten  Convejwice. 
days  thereafter,  execute  to  the  purchaser  a  conveyance  of  the 
leasehold  interest,  which  conveyance,  if  the  unexpired  term 
of  such  lease  then  exceeds  three  years,  shall  be  by  deed  duly 
executed  and  acknowledged,  as  in  the  case  of  a  conveyance 
of  real  estate,  which  deed  shall  be  deposited  with  said  register 
of  deeds,  but  shall  not  be  recorded  until  the  expiration  of 
one  year  after  the  day  of  sale,  and  the  oflBcer  making  the 
sale  shall  endorse  on  such  deed  the  date  on  which  it  will  be 
entitled  to  record. 

Sdc.  146.  In  all  cases  where  the  unexpired  term  of  the  smeoiption. 
lease  exceeds  three  years  at  the  date  of  sale  on  execution, 
the  defendant  shall  have  one  year  after  such  sale  in  which  to 
redeem  from  the  purchaser  or  his  assigns  the  interest  so 
sold  on  execution,  and  upon  such  redemption  being  duly 
made,  said  deed  shall  become  void,  and  the  defendant  shall 
be  entitled  to  repossess,  recover,  and  enjoy  the  premises 
from  the  execution  purchaser  or  assigns.  Such  redemption 
may  be  made  in  the  manner  provided  by  law  for  the  redemp- 
tion of  real  estate  sold  on  execution. 

Sec.  146.    The  term  leasehold  interest,  wherever  used  in  Mining 
this  chapter,  shall  be  deemed  to  include  mining  licenses,  '^*™"- 
for  mining  ore  or  minerals.    Tenancies  at  will  shall  not  be  TeoMcUB 
subject  to  the  provisions  of  the  last  five  sections.  '* 

Sbc.  147.  In  all  cases  of  redemption  of  lands  sold  on  exe-  Dtadurga 
cution,  or  in  all  cases  of  the  sale  of  lands  on  mortgage  fore-  '"  "'^ 
closure,  whether  by  advertisement  or  chancery  sale,  or  in 
all  cases  of  payment  of  judgments  or  decrees  where  the 
record  shows  a  levy,  or  any  other  lien  by  mortgage  levy, 
OP  lis  pendens,  it  shall  and  may  be  lawful  and  it  is  hereby 
made  the  duty  of  the  officer  making  such  sale,  or  the  person 
receiving  such  money,  or  his  attorney,  to  discharge  such  levy, 
jndgment,  mortgage,  or  decree  from  the  record  of  the  register 
of  deeds,  in  the  proper  county  in  which  such  sale  is  made. 

Sec.  148.    Tbe  officer  who  shall  make  any  safe  on  execution,  RMuroot 
shall,  in  his  return  on  the  execution,  specify  the  articles  S^'^'Im. 
sold,  and  tbe  sum  for  which  each  article  or  parcel  was  sold; 
and  if  he  shall  be  guilty  of  any  fraud  in  the  sale,  or  in  tbe  •^{^^L 
return,   or  shall   unreasonably  neglect  to  pay  any  money  55mMej 
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collected  by  him  on  such  execution,  when  demaDded  by  the 
creditor  therein,  he  shall  be  liable  to  an  action  on  the  case, 
at  the  suit  of  the  party  iDJured,  for  five  times  the  amount 
of  the  actual  damages  sustained  by  reason  of  sucb  fraud  or 
neglect. 

Sec.  149,  If  any  person  shall  commit  or  threaten,  or 
make  preparations  to  commit  any  waste  on  any  real  estate 
which  shall  be  attached  or  levied  upon  by  execution  in  any 
civil  action,  the  court  from  which  such  execution  or  attach- 
ment shall  have  issued,  any  circuit  judge  or  circuit  court 
commissioner,  may,  on  the  application  of  the  plaintiff,  either 
in  term  or  vacation  make  an  order  restraining  such  person 
from  committing  any  waste  or  further  waste  thereon.  Any 
person  who  shall  violate  the  terms  of  any  such  order,  shall 
be  deemed  guilty  of  contempt  of  the  court  in  which  such 
action  is  pending,  and  shall  be  punishable  as  in  other  cases 
of  contempt. 

Sbc.  150.  The  court  in  chancery  may  enforce  performance 
of  any  decree,  or  obedience  thereto,  by  execution  against  the 
body  of  the  party  against  whom  such  decree  shall  have  been 
made,  or  by  execution  against  the  goods  and  chattels,  and 
in  default  thereof,  the  lands  and  tenements  of  such  party; 
but  no  execution  shall  be  issued  on  any  final  decree,  until 
the  same  shall  have  been  enrolled,  as  bereinbefore  provided. 
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CHAPTER   XXrV. 

The  Enforcement  of  Judgments,  Orders  and  Decrees  Other 
Than  by  Execution. 

Section  1.  Hereafter  any  circuit  court  commissioner,  or 
other  officer  authorized  by  law.  or  any  person  duly  author- 
ised by  an  order  of  the  court  to  sell  real  estate  in  pursuance 
of  any  decree  or  final  order  of  the  court  of  equity,  shall 
give  a  like  notice  of  such  sale  as  is  required  by  law  in  the 
case  of  the  sale  of  real  estate  on  execution,  and  such  sale 
shall  be  conducted  in  th«  same  manner,  and  the  person  making 
such  sale  shall  have  the  same  powers  and  authority,  and  be  sub- 
jected to  the  same  liability  as  in  case  of  sale  of  real  estate 
on  execution.  All  lawful  fees  for  advertising  and  conducting 
such  sale  shall  be  added  to  the  amount  due  on  such  order 
or  decree  and  collected  therewith. 

Sdc.  2.  In  the  case  of  a  decree  against  an  absent,  con- 
cealed or  non-resident  defendant,  process  may  issue  to  compel 
the  performance  of  such  decree,  either  by  sequestration  of 
the  real  and  personal  estate  of  the  defendant,  or  such  part 
thereof  as  shall  be  deemed  suflScient;  or  where  any  specific 
estate  or  effects  are  demanded  by  the  bill,  by  causing  posses- 
sion of  the  property  so  demanded  to  be  delivered  to  the 
plaintiff. 

Sec.  3.  Possession  in  the  case  last  mentioned  shall  not  be 
delivered  until  the  plaintiff  shall  have  given  such  security, 
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nnd  in  nuch  sum  as  the  court  shall  direct,  to  abide  the  order 
of  the  court  touching  the  restitution  of  the  estate  or  effects 
delivered,  in  ease  the  defendant  shall  appear  and  be  admitted 
to  defend  the  suit. 

Sec.  4.     Upon  lilie  security  being  given,  the  court,  when  whendecree 
a  sequestration  shall   have  issued,  may  order  the  decree  toS^uesiei^' 
be  satisfied  out  of  the  estate  and  effects  sequestered;  but  if  *«"e. 
such  security  shall  not  be  given,  the  estate  and  effects  se- 
questered shall  remain  under  the  direction  of  the  court,  to 
abide  its  fnrther  order. 

Rec.  5.     Whenever  judgment  shall  have  been   recovered  Judpneot 
against  any  township,  village  or  city,  or  against  the  trustees  {SiSSpaUtr. 
or  common  council,  or  oflScers  thereof,  in  any  action  prose-  •""  ooUeofod. 
cuted  by  or  against  them  in  their  name  of  oflSce,  no  exe- 
cution shall  be  awarded  or  issued  upon  such  judgment,  but 
it  shall  be  the  duty  of  the  justice  of  the  peace  rendering 
such  judgment,  if  in  a  justice's  court  at  any  time  after  the 
time  for  appealing  has  elapsed,  or  the  clerk  of  the  court,  if 
such  judgment  shall  be  rendered  in  a  court  of  record  and 
shall   not   be  reversed,  on   the  application  of  the   party  in 
whose  favor  such  judgment  was  rendered,  his  attorney,  execu- 
tor, administrator,  or  assigns,   to  make  and  deliver  to  the 
party  so  a])plying  a  certified  transcript  of  such  judgment,  TratiBcripi  of 
showing  the  amount  and  date  thereof,  with  the  rate  of  infer-  Judgment, 
est  thereon,  and  of  the  costs  as  taxed  under  the  seal  of  the 
court,  if  in  a  court  having  a  seal,  and  it  shall  be  lawful  for 
the  party  so  obtaining  such  certified  transcript  to  file  the 
same  with  the  supervisor  of  the  township,  if  such  judgment  to  be  aied 
is  against  the  township,  or  with  the  assessing  ofBcer  or  officers  omcer'**™'^ 
of  the  city  or  village,  if  such  judgment  is  against  a  city  or 
village.    And  it  shall  be  the  duty  of  the  supervisor  or  super- 
visors or  assessing  officer  or  officers  receiving  any  such  certi- 
fied transcript  or  transcripts  of  any  judgment  or  judgments 
to  proceed  to  assess  the  amount  thereof  with  the  costs  and  Amount iDb« 
iiilerest  from  the  date  of  rendition  of  judgment  to  the  time  """•*^- 
when  the  warrant  for  the  collection  thereof  will  expire  upon 
the  taxable  property  of  the  township,  city  or  village,  as  the 
case  may  be,  upon  the  then  next  tax  roll  of  such  township, 
city  or  village,  without  any  other  or  further  certificate  or 
certificates  than  such  certified  transcript  or  transcripts,  as 
a  part  of  the  township,  city  or  village  tax,  adding  the  total 
amount  of  such  judgment  or  judgments,  as  the  case  may 
he,  to  the  other  township,  city  or  village  taxes,  and  assessing 
the  same   in   the  same  column   with   the  general    township, 
city  or  village  tax.    And  it  shall  further  be  the  duty  of  such  Each  judg- 
supervisor,   assessing  officer  or  officers  to  set  forth   in    the  (Smii  wi^ "** 
warrant  attached  to  such  tax  roll  each  judgment  separately,  "^'■^s- 
stating  the  amount  thereof  and  to  whom  payable,   and   the 
same  shall  be  collected  and  returned  in  the  same  manner  as 
other  taxes.    And  it  shall  further  be  the  duty  of  such  super- 
visor, assessing  officer  or  oflScers,  at  the  time  when  he  or  they 
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officer  of  anj  such  towosbip,  city  or  village,  to  deliver  to 
the  township  clerk  or  to  the  clerk  or  recording  officer  of  any 
such  city  or  village  a  statement  in  writing  under  his  hand. 
Retting  forth  in  Setail  and  separately  such  judgment  or 
judgments  as  the  case  may  be,  stating  the  amount  of  each, 
with  costs  and  interest  as  herein  provided,  and  to  whom 
payable.  And  it  shall  be  the  doty  of  such  treasurer  or  collect- 
ing officer  of  any  snch  township,  city  or  village,  to  collect 
and  pay  said  judgment  to  the  owner  thereof  or  his  attorney, 
on  or  before  the  date  when  such  tax  roll  and  warrant  shall 
be  returnable.  In  case  any  supervisor,  treasurer,  or  other 
assessing  or  collecting  officer  shall  neglect  or  refuse  to  comply 
with  any  of  the  provisions  of  this  and  the  succeeding  section 
of  this  chapter,  he  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  of  not  more 
than  one  hundred  dollars  and  costs  of  prosecution,  or  im- 
prisonment in  the  county  jail  for  a  period  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court.  Nothing  herein  contained  shall  be  con- 
strued to  exclude  other  remedies  given  by  law  for  the  en- 
forcement of  such  judgment. 

Sec.  6.  In  any  case  where  a  judgment  has  been,  or  is 
hereafter  recovered  against  any  such  village  which,  by  reason 
of  holding  no  municipal  elections,  or  for  any  other  reason  has 
no  available  assessing  ofiicer  witbin  the  jurisdiction  of  the 
court  wherein  such  judgment  was  rendered,  the  owner  of 
such  judgment  or  any  person  knowing  the  facts,  acting  in 
behalf  of  such  owner,  may  make  an  affidavit  showing  that 
the  village  against  which  any  such  judgment  is  pending  and 
nnsatisfled.  has  no  available  assessing  officer  within  the  said 
jurisdiction,  and  file  the  same  with  the  clerk  of  the  circuit 
court  wherein  said  judgment  is,  or  with  the  justice  of  the 
p&ace  having  custody  of  the  docket  wherein  such  judgment 
is  written.  Whereupon  it  shall  be  the  duty  of  snch  officer  as 
shall  make  said  certified  transcript,  to  attach  thereto  a  copy 
of  said  affidavit,  the  correctness  of  which  copy  shall  also  be 
certified  to  in  said  certificate.  Any  party  receiving  such 
certified  transcript  of  judgment  and  affidavit  may  file  the 
same  with  the  supervisor  of  the  township  or  townships 
in  which  any  such  village,  having  no  assessing  officer, 
is  located.  Whereupon  it  shall  be  the  duty  of  said  super- 
visor to  assess  the  amount  of  said  judgment  with  costs 
and  interest,  upon  the  taxable  property  of  said  village,  which 
is  without  an  assessing  officer,  and  thereafter  the  same  steps 
and  proceedings  shall  be  had  in  the  premises  as  though  it 
were  a  judgment  against  the  township  or  townships  within 
which  said  village  is  located,  save  that  it  shall  be  assessed 
against  the  property  within  the  corporate  limits  of  said 
village  only. 

Sec.  7.  When  judgment  shall  be  recovered  against  any 
county  or  the  hoard  of  siipervisors  or  any  county  officer  in 
an  action  prosecuted  by  or  against  him  in  his  name  of  office. 
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no  executioD  shall  be  awarded  or  issued  upon  such  judgment, 
but  the  same,  unless  reversed,  shall  be  levied  and  collected 
as  other  county  charges,  and  when  so  collected,  shall  be  paid 
by  the  county  treasurer  to  the  person  to  wbotn  the  same 
shall  have  been  adjudged,  upon  the  delivery  of  a  proper 
voucher  therefor. 

Sec.  S.    Xo  execution  shall  issue  on  any  judgment  against  school 
a  school  district,  nor  shall  any  suit  be  brought  thereon,  but'"""'"' 
the  same  shall  be  collected  in  the  manner  prescribed  in  this 
chapter. 

Skc.  d.  Whenever  any  final  judgment  shall  be  obtained  TraBBuiar 
against  the  school  district,  if  the  same  shall  not  be  removed  JSti^Mt'" 
to  any  other  court,  the  treasurer  of  the  district  shall  certify 
to  the  supervisor  of  the  township  and  to  the  director  of  the 
district  the  date  and  amount  of  such  judgment,  with  the  name 
of  the  person  in  whose  favor  the  same  was  rendered,  and 
if  the  judgment  shall  be  removed  to  another  court,  the  treas- 
nrer  shall  certify  the  same  as  aforesaid,  immediately  after  the 
final  determination  thereof  against  the  district. 

Sec  10.  If  the  treasurer  shall  fail  to  certify  the  judgment  when 
as  required  in  the  preceding  section,  it  shall  be  lawful  for  *J^^^*»"* 
the  party  obtaining  the  same,  his  executors,  administrators, 
or  assigns,  to  file  with  the  supervisor  the  certificate  of  the 
justice  or  clerk  of  the  court  rendering  the  judgment,  show- 
ing the  facts  which  should  have  been  certified  by  the 
treasurer. 

Sgc.  11.    If  the  district  against  which  any  such  judgment  Fractional 
shall  be  rendered  is  situated  in  part  in  two  or  more  town- dSwiM. 
ships,  a  certiflrate  thereof  shall  be  delivered  as  aforesaid  to 
the  supervisor  of  each   township   in  which  such   district  is 
in  part  situated. 

Rbc.  12.     The  supervisor  or  supervisors  receiving  either  of  Supervisor 
the  certificates  of  a  judgment  as  aforesaid  shall  proceed  tojSdJ^i. 
assess   the  amount   thereof,  with   interest  from   the  date  of 
the  judgment  to  the  time  when  the  warrant  for  the  collection 
thereof  will  expire,  upon   the   taxable   property  of  the  dis- 
trict, placing  the  same  on  the  next  township  assessment  roll 
in  the  column  for  school  taxes;  and  the  same  proceedings  collection 
shall  be  had,  and  the  same  shall  be  collected  and  returned  ""' '^'""'^ 
in  the  same  manner  as  other  district  taxes. 

Sec.  13.     When  any  judgment  or  decree  shall  have  been  Board  of 
obtained    against    any    corporate    body,    or    unincorporated  Jjjj^  i"^'*"- 
board,  now  or  hereafter  having  charge  or  control  of  any  State 
institution,   no  execution   shall    be   issued   thereon,   but   the 
amount  thereof  shall  be  included  and  collected  in  the  State 
tax  and  paid  to  the  person  entitled  thereto. 
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CHAPTER   XXV. 
Of  Arrefit  and  Bail  in  Civil  Actions. 

Section  1.  In  ail  cases  where  special  bail  shall  be  required 
to  be  put  in,  a  recognizance  thereof  may  be  taken  before  anj 
justice  of  the  supreme' court,  any  circuit  judge,  circuit  court 
commissioner,  clerk  of  any  court  of  record,  and  shall  be  filed 
in  the  office  of  the  clerk  of  the  court  in  which  the  action  is 
pending. 

Sbc.  2.  The  recognizance  of  special  bail  shall  be,  in  sub- 
stance, in  the  following  form,  to  wit : 

Court. 

I 

C.  D. 

county,  ss.     Be  it  remembered  that  on 

this day  of in  the  year  nineteen 

hundred  and E.  P.  and  Q.  H.,  of  the  county  of 

personally  appeared  before  J.  K.  (describing  the  office),  and 
.leverally  acknowledged  themselves  to  owe  A.  B.,  the  above 
named  plaintiff,  the  sum  of  (the  sum  for  which  the  bail  is 
required),  each,  to  be  levied  upon  their  several  goods  and 
chattels,  lands  and  tenements,  upon  condition  that  if  C.  D., 
the  defendant,  shall  be  condemned  in  this  action,  at  the 
suit  of  A.  B.,  the  plaintiff,  he,  the  said  C.  D.,  shall  pay  the 
rosts  and  condemnation  of  the  court,  or  render  himself  into 

the  custody  of   the  sheriff  of  the   county  of (the 

county  in  which  the  defendant  was  arrested),  for  the  same,  or 
if  he  fail  so  to  do,  that  the  said  E.  F.  and  G.  H.  will  pay 
the  costs  and  condemnation  for  him, 

Taken  and  arknowlcdged  the  day        1 
and  the  year  above  wrillen,  before  me,  J  E.  F. 

J.  K.  Clerk,  elc.  G.H. 

Sec,  3,  Upon  entering  into  any  such  recognizance,  the 
persons  becoming  special  bail  shall  be  entitled  to  a  bail- 
piece  from  the  officer  taking  the  recognizance,  in  substance, 
as  follows,  to  wit: 

Court. 

county,  ss.    On  this day  of 

nineteen  hundred  and  G,  D.  is  delivered 

to  bail  on  a  cepi  corpus,  unto  E.  F.  and  G,  H.,  of  the  county 

of at  the  suit  of  A.  B.,  in  the  plea  of 

(as  the  action  may  be). 

J.  K.,  Clerk  (or  Judge,  etc.). 

Sec.  4.  f^xceptions  to  special  bail  may  be  taken  by  an 
endorsement  to  that  effect  upon  the  recognizance  on  file, 
williin  twenty  days  after  notice  of  putting  in  such  bail,  and 
bail  shall  be  perfected  within  ten  days  after  notice  of  such 
exception.  .  -  . 
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Sec.  5.     Special  bail  ma,v  justify  by  affidavit,  before  any  Jusiiflcaition 
officer  authorized  to  take  recognlzaace  of  special  bail ;  and  " 
such  affidavit  shall  set  forth  the  township,  or  city,  and  county, 
ill   this  Slate,  in   which   the  bail   reside,  and  that  they  are 
severally  ntirth  the  sum   in  which   the  defendant  is  held  to 
bail,  after  all  their  debts  are  paid. 

Hut:  G,  If  s{iecial  bail  be  not  put  in  and  perfected  within  (J^i'^"^"'  "' 
the  time  limit««l  by  law,  according  to  the  rules  and  practice 
of  the  court,  and  the  plaintiff  be  satisfied  with  the  bail  taken 
by  the  officer  serving  the  writ,  he  may  take  an  assignment 
of  the  bail  bond  from  the  officer  to  whom  the  bond  was 
given,  and  may  sue  thereon  in  his  own  name.  Suittbereoo.- 

Sec.  7.  The  proceedings  in  the  suit  on  the  bail  bond  niay  Setting  "We 
be  set  aside  if  irregular,  or  stayed  on  terms,  in  order  that  a  proceedingB. 
trial  may  be  had  in  the  original  action. 

Sec.  8.  Where  the  plaintiff  has  not  lost  a  trial  in  the  Terms  of  stay- 
original  action  by  reason  of  default  in  not  filing  and  per- 
fecting special  ball,  the  court  may  stay  the  proceedings  on 
the  hail  bond,  upon  the  putting  in  and  perfecting  special 
bail,  paying  the  costs  of  assigning  the  bail  bond,  and  of  the 
proceedings  thereon,  receiving  a  declaration  in  the  action  and 
pleading  issuably  to  the  merits,  so  that  the  original  cause 
may  be  tried  at  the  same  time  if  the  plaintiff  shall  so  elect, 
iind  if  the  jdaintiff  has  lost  a  trial  by  reason  of  such  default, 
judgment  shall  be  entered  on  the  bail  bond  as  security. 

Wec.  9.  If  special  bail  shall  not  be  put  in  and  jwrfected  rtieriff*t"'p5t 
within  the  time  limited  therefor,  upon  filing  an  affidavit  that  in  upedai  bail. 
such  bail  is  not  put  in  and  perfected,  and  that  the  writ  has 
been  relumed  seired.  a  rule  may  be  entered  with  the  clerk 
of  the  court,  in  vacation  or  in  term,  requiring  the  sheriff 
or  other  officer  making  the  arrest,  to  put  in  and  perfect 
special  bail  within  twenty  days  after  service  of  notice  of  such 
rule. 

Sec.  10.    If  such  bail  be  not  put  in  and  perfected  within  iJ,"t^'St"* 
the   time  specified  in  such  rule,  upon  filing  an   affidavit  oftsiiure. 
the  serv'ice  of  notice  thereof,  a  rule  may  be  entered  with  such 
clerk,  in  vacation  or  in  term,  that  an  attachment  issue  against 
the  sheriff,  or  other  officer  who  may  have  made  the  arrest, 
and  snch  attachment  may  be  issued  accordingly. 

SfK.  11.  Upon  the  sheriff  or  other  officer  being  brought  Ptofpejiinw 
into  court  on  such  attachment,  for  not  putting  in  bail  to  BRprin.  etc. 
the  action,  the  court  may  by  summary  proceedings  ascertain 
the  amount  due  to  the  plaintiff  in  the  action,  in  the  same 
manner  as  if  interlocutory  judgment  had  been  entered  against 
the  defendant,  and  may  render  a  judgment  against  such 
sheriff  or  other  officer  for  the  amount  so  ascertained  to  be 
due,  with  the  costs  of  the  suit  and  proceedings. 

Kko.  12.     If  the  court  shall  determine  that  the  amount  so  g,ay  at 
ascertained  ought  to  be  paid  by  such  sheriff  or  other  officer,  ptor^-dinw". 
and  such  sheriff  or  oilier  officer  shall  confess  a  judgment  to 
the  plaintiff,  for  the  amount  so  ascertained,  with  Ihe  costs  of 
suit  and  the  proceedings,  the  court  shall  thereupon  stay  all 
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other  proceeding  against  him,  until  he  shall  have  had  a 
reasonable  time  to  obtain  judgment  on  the  bond  taken  on  the 
arrest  of  the  defendant,  and  to  collect  the  amount  so  ascer- 
tained to  be  due  to  the  plaintiff. 

Skc.  13.  If,  in  anj  such  action,  after  a  reasonable  time, 
the  sheriff  or  other  officer  sbali  not  satisfy  the  plaintiff  in 
the  action  the  amount  due  him,  with  costs  and  interest,  the 
court  shall  award  execution  on  the  judgment  against  such 
sheriff  or  other  officer;  and  if  such  execution  be  returned 
unsatisfied,  in  part  or  in  whole,  the  same  proceedings  shall 
be  had  on  the  official  bond  of  such  sheriff  or  other  officer  to 
collect  such  deficiency,  as  in  other  cases  of  delinquency. 

Sec.  14.  The  sheriff  or  other  officer  who  shall  have  made 
an  arrest  may,  for  his  own  indemnity,  put  in  and  perfect 
special  bail  to  the  action  when  such  bail  shall  have  been 
required  as  herein  directed,  at  any  time  before  jud^ent 
rendered  against  him,  on  payment  of  the  cost  of  the  pro- 
ceedings against  him;  and  the  putting  in  of  such  bail  by 
such  officer  shall  not-  be  deemed  a  performance  of  the  con- 
dition of  the  bond  ta^en  on  the  arrest;  but  such  officer  may, 
notwithstanding,  prosecute  such  bond  and  recover  the  amount 
of  all  damages  he  may  have  sustained  by  the  neglect  of  the 
defendant  to  put  in  such  bail. 

Sdc.  15.  Ko  suit  shall  be  commenced  upon  any  recognizance 
of  special  bail,  until  an  execution  against  the  body  of  the 
defendant,  having  at  least  fifteen  days  between  the  teste  and 
return  thereof,  shall  have  been  issued  to  the  sheriff  of  the  ' 
county  in  which  such  defendant  was  arrested,  and  by  him 
returned  that  the  defendant  could  not  be  found  within  his 
county. 

Sbc.  16.  Upon  any  such  execution  being  issued  and 
delivered  to  the  sheriff,  it  shall  he  his  duty  to  use  all  reason- 
able endeavors  to  execute  the  same,  notwithstanding  any 
directions  he  may  receive  from  the  plaintiff,  or  his  attorney. 

Bec.  17.  If  it  appear  on  the  trial  of  any  such  action  against 
hail,  that  an  execution  against  the  body  of  the  defendant  was 
not  issued  as  herein  directed,  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  execute  the  same,  or 
that  directions  were  given  by  the  plaintiff  or  his  attorney  to 
prevent  the  service  of  such  execution,  or  that  any  other 
fraudulent  or  collusive  means  were  used  to  prevent  such 
service,  the  bail  shall  be  entitled  to  a  verdict  in  their  favor. 

Sec.  18.  When  the  defendant  in  a  suit  shall  die  after  the 
return  of  the  execution  against  his  body,  and  before  the 
expiration  of  eight  days  from  the  return  of  the  process  served 
on  his  bail,  the  court  shall  relieve  such  bail  on  the  same  terms 
as  if  they  had  surrendered  their  principal  at  the  time  of  bis 
death. 

8ec.  19.  The  special  bail  of  any  defendant  may  surrender 
him  or  the  sheriff  of  the  county  may  retake  such  defendant 
into  his  custody  for  the  reasons  set  forth  in  the  next  section, 
or  such  defendant  may  surrender  himself  in  exoneration  of 
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■  his  bail,  before  any  judge  of  a  circuit  court,  or  a  circuit  court 
commissioner. 

Sec.  20,     The   proceedings  to  effect  such  surrender  shall  Pra«eeding» 
be   as   follows:  lor  surreiiaer. 

1.  There  shall  be  producefl  to  the  officer  authorized  to 
accept  the  same  two  copies  of  (he  bail-piece,  upon  one  of  which 
»uch  officer  shall  endorse  an  order  that  the  defendant  be  com- 
mitted to  the  custody  of  the  sheriff,  in  exoneration  of  his 
bail,  which  shall  be  delivered  to  such  sheriff,  and  shall 
authorize  him  to  commit  and  detain  such  defendant,  until 
be  shall  be  duly  dischat^ed; 

2.  Upon  producing  to  such  officer  the  certificate  of  the 
sheriff,  that  the  defendant  has  been  committed  to,  and  remains 
in  his  custody,  by  virtue  of  such  order  of  commitment, 
acknowledged  before  such  officer  by  the  sheriff,  or  proved  by 
a  subscribing  witness  thereto,  an  order  shall  be  made  by 
such  officer,  requiring  the  plaintiff  to  show  cause  before  him. 
at  such  time  and  place  as  he  shall  appoint,  why  the  bail  of 
such  defendant  should  not  be  exonerated  from  their  liability; 

3.  Upon  producing  proof  of  the  due  serv'ce  of  such  order 
on  the  plaintiff  or  his  attorney,  such  officer  shall  proceed  to 
hear  the  allegations  and  proofs  of  the  parties;  and  if  no 
good  cause  to  the  contrary  appear,  shall  indorse  an  order  on 
the  second  copy  of  the  bail-piece,  briefly  reciting  the  pro- 
ceedings had  before  him,  and  thereby  declaring  that  the  bail 
(if  such  defendant  are  discharged  from  all  liability  as  such 
bail,  in  the  suit  in  which  such  bail-piece  was  taken ; 

4.  To  such  copy  of  the  bail-piece  shall  be  attached  the 
rerfiflciite  of  the  sheriff  hereinbefore  required,  with  the 
acknowledgment  or  proof  thereof,  the  order  to  show  cause 
and  the  proof  of  the  service  thereof;  which  paper  shall  be 
iumiediately  filed  in  the  office  of  the  clerk  of  the  court,  and 
until  so  filed,  the  liability  of  the  bail  shall  continue; 

5.  If  the  sheriff  who  shall  have  taken  such  special  bail 
bond  shall  discover  that  any  surety  to  said  bond  is  insufficient, 
be  shall  re-take  into  custody  the  defendant  who  executed 
said  bond,  in  any  place  that  he  may  be  found,  and  may  com- 
mit the  said  defendant  to  the  county  jail  until  other  good  and 
sufficient  surety  shall  be  offered. 

Sec.  21,  When  a  bail  bond  shall  have  been  taken  on  the  surrender  ot 
arrest  of  a  defendant,  the  bail  therein  may  surrender  their  '^«'«'"''»"'- 
principal  or  the  slieriff  of  the  county  may  re-take  said  de- 
fendant into  bis  custody,  or  he  may  surrender  himself  in 
exoneration  of  his  bail  in  the  same  manner,  before  the  same 
officers  and  with  the  like  effect  as  provided  in  the  preceding 
section  with  respect  to  special  bail. 

Liberties  of  Jails  and  Escapes. 

Sec.  22.    Every  person  who  shall  be  in  the  custody  of  the  who  entitled 
sheriff  of  any  county  by  virtue:  iSjluf."'*' 

1.  Of  any  capias  ad  respondendum;  or 

2.  Of  any  execution  in  a  civil  action;  or  ^  i 
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3.    Of  any  attachment  for  the  non-payment  of  cosla;  or 
iiM  i.    Id  consequence  of  a  siirreader  in  exoneration  of  his 

"■  bail;  shall  be  entitled  to  the  liberty  of  the  jail  limits,  which 

limits  shall  be  co-extensive  with  the   limits  of  such  connty. 
upon  esecnting  a   bond   to  such  Rheriff  and  his  assigns,  as 
prescribed  in  the  next  section, 
id  to  be  Sue.  23.    Such  bond  shall  be  executed  by  the  prisoner  and 

^^.  ^      one  or  more  sufficient  sureties,  being  inhabitants  and  house- 
holders of  the  county,  in  a  penalty,  which  shall  be  as  follows: 

1.  It  shall  be  not  less  tlian  double  the  amount  of  the 
sum  in  which  the  sheriff  was  required  to  hold  the  defendant 
to  bail,  if  he  be  in  custody  on  original  process,  or  be  sur- 
rendered in  exoneration  of  his  bail  before  judgment  docketed 
against  him; 

2.  It  shall  be  not  less  than  double  the  amount  directed 
to  be  levied  by  the  attachment  or  execution,  if  he  be  in 
custody  upon  attachment  or  execution ; 

3.  It  shall  be  not  less  than  double  the  amount  for  which 
judgment  shall  have  been  rendered  against  him,  if  he  be 
surrendered  after  judgment  docketed. 

iditiont  Hec.  24.     Kuch  bond  shall  be  conditioned,  that  the  person 

■ond.  ^Q  jQ  custody  of  such  sheriff,  shall  not  at  any  time  or  in  any 

manner,  escape  or  go  without  the  jail  limits  of  the  county, 
until  legally  discharged. 
whom  Sec.  25.     Every  such  bond  taken  for  the  liberties  of  any 

^'  jail,  shall  be  valid,  and  shall  be  held  for  the  indemnity  of  the 

sheriff  taking  the  same,  and  of  the  party  at  whose  suit  the 
prisoner  executing  such  bond  shall  be  confined. 
«n  Sbc.  26.     If  a  sheriff  who  shall  have  taken  any  such  bond 

f^g  for  the  liberties  of  any  jail,  shall  discover  that  any  surety  to 

immitted     such  boud  is  insufficient,  he  may  commit  the  prisoner  who 
executed  the  same  to  close  confinement  in  such  jail,   until 
other  good  and  sufQcient  sureties  shall  be  offered, 
render  Sec.  27.     The  Sureties  in  any  bond  given  for  the  liberties 

aiireiiefl.      ^^f  ggy  jgjj^  jjjgy  aurreudcr  their  principal  at  any  time  before 
judgment  shall  be  rendered  against  them  on  such  bond;  but 
such  bail  shall  not  be  exonerated  thereby  from  any  liability 
incurred  before  the  making  of  such  surrender. 
wflurrender      Sec.  28.     Such  surrender  may  be  made  as  follows:     The 
"*■  bail  may  take  their  principal  to  the  keeper  of  the  jail,  and 

upon  the  written  requirement  of  such  bail,  the  keeper  shall 
take  such  principal  into  his  custody,  and  thereupon  indorse 
upon  the  bond  given  for  the  limits,  an  acknowledgment  of 
the  surrender  of  such  principal;  and  such  keeper  shall  also, 
if  required,  give  the  bail  a  certificate  acknowledging  such 
surrender. 
lat  deemed  Sec.  29.  The  going  at  large  of  any  prisoner  who  shall  have 
5*5"^°'  executed  such  bond,  or  of  any  prisoner  who  would  be  en- 
titled to  the  liberties  of  any  jail  upon  executing  such  bond, 
within  the  jail  limits  of  the  county  in  which  he  shall  be  in 
custody,  shall  not  be  deemed  an  esca{)e  of  such  prisoner;  but 
in  case  any  such  prisoner  shall  go  at  large  without  the  jail 
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limits  of  such  county  without  the  assent  of  the  party  at  whose 
suit  such  prisoner  shall  be  in  custody,  the  same  shall  be 
deemed  an  escape  and  forfeiture  of  the  bond  so  executed, 
and  the  sheriff  in  whose  custody  such  prisoner  shall  have 
been,  shall  have  the  same  authority  to  pursue  and  re-take  such 
prisoner,  as  if  such  escape  had  been  made  from  the  jail. 

Sex:.  30.  In  every  suit  brought  by  a  sheriff  on  such  bond,  ruf^seiinuit 
the  defendants  may  give  notice  of  a  voluntary  return  of  the 
prisoner  to  the  liberties  of  the  jail  from  which  he  escaped,  ur 
a  recaption  of  such  prisoner  by  the  sheriff  from  whose  custody 
he  escaped,  before  the  commencement  of  such  suit,  and  may 
give  evidence  thereof  in  bar  of  such  action ;  and  such  de- 
fendants shall  be  entitled  to  make  such  or  any  other  defense 
to  such  suit,  which  might  be  made  by  such  sheriff,  to  an  action 
against  him  for  an  escape. 

Sec.  31.    But  if  an  action  shall  have  been  brought  against  Effect  of 
such  sheriff  for  such  escape,  and  due  notice  thereof  shall  have  iliilKsr" 
been  given  to  the  prisoner  and  his  sureties  who  executed  the  ^ri"- 
bond  for  the  jail  liberties,  the  judgment  against  snch  sheriff 
shall  be  conclusive  evidence  of  his  right  to  recover  against 
snch  prisoner  and  his  sureties,  to  whom  such  notice  was  given, 
in  the  action  on  such  bond,  as  to  all  matters  which  were  or 
might  have  been  controverted  in  the  action  against  the  sheriff. 
-     Sec.  32.     In  every  such  action  brought  by  a  sheriff  on  a  summary 
bond  executed  for  the  jail  liberties,  if  it  shall  appear  fhatj"?f|^. 
judgment  has  been   rendered  against   such  sheriff  for  the 
escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  the  sheriff  was  given  to  such  prisoner 
and  his  sureties,  to  enable  them  to  defend  the  same,  the  court 
shall  render  judgment  in  the  suit  upon  such  bond,  at  the 
first  term  after  the  commencement  of  such  suit. 

Sec.  33.     But  to  entitle  any  sheriff  to  move  for  snch  judg-  PwyiouB 
ment  he  shall  have  filed  his  declaration,  and  shall  show  to  l^J,^^' 
the  court  that  he  has  given   twenty  days'  notice  of  such 
motion. 

Sbc.  34.  If  it  shall  appear  on  the  hearing  of  such  motion,  swyoi 
that  the  defendants  have  any  meritorious  cause  of  defense,  fudBmewT "" 
which  was  not  controverted  in  the  action  against  the  sheriff, 
and  which  by  law  could  not  hax'e  been  so  controverted,  the 
court  shall  suspend  proceedings  on  such  judgment,  until  a 
trial  in  such  action  shall  he  had;  but  such  judgment  shall 
remain  as  a  security  for  the  sheriff. 

Sec,  35.     If  such  defense  be  established,  the  court   shall  when 
vacate   such    judgment,   and   render  judgment   as   in    other  i'J^^'" 
cases. 

Sec,  36.    In  every  action  brought  by  a  sheriff  on  such  bond.  Evidence  of 
the  recovery  of  a  judgment  against  him  for  the  escape  of  the  ''»'"*ee«.  eic- 
prisoner,  shall  be  evidence  of  the  damages  sustained  by  him. 
in  the  same  manner  as  if  snch  judgment  had  been  collected; 
and  such  sheriff  shall  be  entitled  to  recover  the  costs,  and 
his  reasonable  expenses  in  defending  the  suit  against  '''"'■(  ~ooolc" 
as  part  of  his  damages.  ^^        X'^ 


PUBLIC  ACTS,  1915— No.  314, 


Anignment  of      Bec.  37.    If  an;  siich  bond  shall  be  forfeited,  the  party  at 

toTteited  bond,  ^jjogg  g^jt  ^],Q  prisoner  executing  the  same  shall  have  been 
confined,  or  in  case  of  liis  death,  the  executors  or  administra- 
tors of  such  party,  shall  be  entitled  to  an  assignment  thereof, 
which  shall  be  made  by  the  sherifif  taking  the  same,  or  his 
successor  in  office,  or  in  case  of  a  vacancy  in  his  otfice,  by 
his  under-sheriff,  by  an  indorsement  thereon. 

Arttonbr  Sec.  38,     The  party  to  whom  such  assignment  shall  have 

been  made,  may  maintain  an  action  on  such  bond  as  assignee 
of  the  sheriff  taking  the  same,  in  the  same  cases  in  which 
such  action  might  be  maintained  by  such  sheriff,  and  upon 

D&magea.  obtaining  judgment  therein,  he  shall  recover  damages  for 
such  breaches  of  the  condition  as  shall  have  been  assigned 
by  him,  as  follows: 

1.  If  the  prisoner  escaping  was  confined  by  virtue  of  an 
execution,  or  by  virtue  of  an  attachment  for  nonpayment  of 
costs,  the  measure  of  the  plaintiff's  damages  shall  be  the 
amount  directed  to  be  levied  by  such  execution  or  attachment, 
with  interest  thereon  to  the  time  of  such  recover}'. 

2.  If  such  prisoner  was  confined  by  virtue  of  a  capias  ad 
respondendum,  or  upon  a  surrender  in  exoneration  of  his  bail, 
made  before  or  after  judgment  rendered  against  him,  the 
plaintiff  shall  recover  only  the  actual  damages  sustained  by 
him. 

EJairf  gicc.  39.     The  acceptance  of  an  assignment   of  any  snch 

bond,  shall  be  a  bar  to  any  action  by  or  on  behalf  of  the 
party  receiving  such  assignment,  against  the  sheriff  or  other 
officer  making  the  same,  for  any  escape  by  the  prisoner  execut- 
ing such  bond,  amounting  to  a  breach  of  such  bond. 
Kitfon^f'"  ^'^'^-  ^^-     ^°  every  action  brought  by  the  assignee  of  such 

uMignees.  boud.  the  defendant  shall  be  entitled  to  give  notice  of  a  volun- 
tary return  of  the  prisoner  to  the  liberties  of  the  jail,  before 
the  commencement  of  snch  action,  in  bar  thereof,  and  to  make 
any  defense  which  they  would  be  entitled  to  make,  if  such 
action  had  been  brought  in  the  name  and  for  the  benefit  of 
the  sheriff  to  whom  such  bond  was  executed. 

Sec.  41.  In  case  the  party  at  whose  suit  any  person  shall 
have  been  confined  to  the  liberties  of  a  jail,  shall  refuse  or 
neglect  to  take  an  assignment  of  the  bond  executed  by  such 
person,  as  hereinbefore  provided,  and  shall  prosecute  any 
sheriff  for  the  escape  of  such  person,  the  court  in  which  such 
action  shall  be  pending,  shall  by  nile.  stay  all  proceedings 
upon  the  judgment  against  such  sheriff,  until  he  shall  have 
had  a  reasonable  time  to  prosecute  the  bond  taken  by  him,  and 
to  collect  the  amount  of  any  judgment  he  may  recover  thereon. 
ortioS.™"  ^^■'^-  *2.  But  the  last  preceding  section  shall  not  extend  to 
authorize  such  stay  of  proceedings  in  any  action  where  the 
judgment  shall  have  been  recovered  against  any  sheriff,  for 
any  escape  committed  with  the  assent,  aid  or  assistance  of 
such  sheriff. 


stay  or 
proceedingB 
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scribed  by  law,  except  on  attachments  for  the  DOn-paymenf  " 
of  costs,  shall  be  actually  confined  and  detained  within  sach 
jail  until  they  shall  be  from  thence  discharged  by  dne  course 
of  law,  or  shall  be  removed  to  some  other  jail  or  place  of 
confinement  in  the  cases  provided  by  law;  and  if  any  sheriff 
or  keeper  of  a  jail  shall  permit  or  suffer  any  prisoner  so 
committed  to  such  jail,  to  go  or  be  at  large  out  of  his  prison, 
except  by  virtue  of  some  writ  of  habeas  corpus  or  mle  of 
court,  or  in  such  other  cases  as  may  be  provided  by  law,  he 
shall  be  liable  to  the  party  aggrieved,  for  his  damages  sus- 
tained thereby  and  shall  be  deemed  guilty  of  a  misdemeanor, 

Sex".  44.  If  any  prisoner  committed  to  any  jail,  by  virtue  of  ^^S|^'* 
any  capias  ad  respondendum,  or  upon  a  surrender  in  exon- 
eration of  bis  bail,  made  either  before  or  after  judgment 
rendered,  shall  go  or  be  at  large,  without  the  jail  limits  of 
the  county  in  which  he  shall  have  been  imprisoned,  without 
the  assent  of  the  party  at  whose  suit  such  prisoner  shall 
have  been  committed,  the  same  shall  be  deemed  an  escape 
of  snch  prisoner,  and  the  sheriff  baving  charge, of  such  jail 
shall  be  answerable  therefor  to  such  party  in  an  action  of 
trespass  on  the  case  to  the  extent  of  the  damages  sustained 
by  him. 

Sec.  45.  If  any  prisoner  committed  to  any  jail,  in  execution  idem, 
in  a  civil  action,  or  upon  an  attachment  for  the  non-payment 
of  costs,  shall  go  or  be  at  large  without  the  jail  limits  of  the 
county  in  which  he  shall  have  been  imprisoned,  without  the 
assent  of  the  party  at  whose  snit  such  prisoners  shall  have 
been  committed,  the  same  shall  be  deemed  an  escape  of  such 
prisoner,  and  the  sheriff  having  charge  of  such  jail  shall  be 
answerable  therefor  to  such  party  for  the  debt,  damages,  or 
sum  of  money  for  which  such  prisoner  was  committed,  to  be 
recovered  in  an  action  of  assumpsit  or  of  trespass  on  the 
case. 

Site.  46.  In  every  action  against  a  sheriff  or  other  officer,  Defense 
for  the  escape  of  any  prisoner,  the  defendant  may  give  notice  '"'■''^''''' 
that  before  the  commencement  of  snch  action,  snch  prisoner 
voluntarily  returned  to  (he  jail  from  which  he  escaped,  or 
within  the  liberties  thereof;  or  that  snch  defendant  re-took 
such  prisoner,  and  had  him  within  the  jail  from  which  he 
escaped  or  within  the  liberties  thereof,  before  the  commence- 
ment of  such  action ;  and  in  either  case  tb^t  such  escape  was 
made  without  the  consent  of  such  defendant. 

Sec.  47,     Every  sheriff  or  other  oflflcer,  who  shall  demand  PenjiJirior 
or  receive  any  reward,  gratuity,  or  vataable  thing,  to  pro- ,^Kluit]^etc. 
cure,  assist,  connive  at,  or  permit  any  escape  of  any  prisoner 
in  his  custody,  shall  be  deemed  guilty  of  a  misdemeanor. 

Hf.c.  48.  Every  sheriff  or  other  officer  who  shall  be  convicted  Fortsiiure 
of  a  violation  of  the  last  section,  shall  forfeit  his  office,  and  "  **' 
shall  be  forever  thereafter  incapable  of  executing  the  same. 
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FitTinentfor  Sec,  49.  Whenever  in  any  civil  action,  any  peraon  sliall 
keepfng!^  ^  committed  to  any  jail  in  default  of  bail,  or  by  virtue  of 
an  execution  issued  or  proceeding  founded  on  a  judgment 
rendered  in  such  suit,  the  plaintiff  or  defendant  at  whose 
instance  such  person  shall  be  so  imprisoned,  shall  pay,  on 
demand,  to  the  sheriff  or  tlie  keeper  of  the  common  jail  of  the 
county,  the  expenses  of  the  board  and  keeping  of  such  person 
so  imprisoned ;  and  the  said  sheriff  or  keeper  of  said  jail  shall 
not  be  required  to  retain  such  person  any  longer  in  jail  than 
such  expenses  of  said  board  and  keeping  shall  be  paid  in 
advance ;  nor  shall  such  expenses  constitute  any  charge  against 
the  county. 


CHAPTER  XXVI. 
Of  Proceedings  by  ■\ttachment  in  Courts  of  Record. 

Section  1.  Any  creditor  shall  be  entitled  to  proceed  by 
attachment  against  his  debtor  in  the  circuit  court  of  the 
county  in  which  the  creditor  or  the  debtor-  (or  in  case  of 
joint  debtors,  either  of  them)  shall  reside,  if  the  debtor  have 
properly  subject  to  attachment  in  said  county;  and  in  case  the 
debtor  has  no  property  in  said  county,  or  is  a  nonresident 
of  this  State,  then  in  the  circuit  court  of  any  county  where 
the  property  of  the  debtor  subject  to  attachment,  may  be 
found,  in  the  cases,  upon  the  conditions,  and  in  the  manner 
provided  in  this  chapter. 

Sec.  2.  Before  any  such  writ  of  attachment  shall  be  exe- 
cuted, the  plaintiff,  or  some  person  in  his  behalf,  shall  make 
and  annex  thereto  an  affidavit,  stating  that  the  defendant 
therein  is  indebted  to  the  plaintiff,  and  specifying  the  amount 
of  such  indebtedness  as  near  as  may  be,  over  and  above  all 
legal  setoffs,  and  that  the  same  is  due  upon  contract,  or  upon 
judgment  or  decree,  and  containing  a  further  statement  that 
the  deponent  knows,  or  has  good  reason  to  believe,  either; 

1.,  Th.it  the  defendant  has  ab.iconded.  or  is  about  to 
abscond  from  this  State,  or  that  he  is  concealed  therein,  to  the 
injury  of  his  creditors :  or 

2.  That  the  defendant  has  assigned,  disposed  of  or  con- 
cealed, or  is  about  to  assign,  dispose  of  or  conceal  any  of  his 
property  with  the  intent  to  defraud  his  creditors;  or 

3.  That  the  defendant  has  removed,  or  is  alwut  to  remove 
any  of  his  properly  out  of  this  State,  with  intent  to  defraud 
his  creditors;  or 

4.  That  he  has  fraadnlently  contracted  the  debt,  or  in- 
curred the  obligation  respecting  which  the  suit  is  brought;  or 

5.  That  the  defendant  is  not  a  resident  of  this  State,  and 
has  not  resided  therein  for  throe  months  immediately  pre- 
ceding the  time  of  making  such  affidavit;  or 

0.     That  the  defendant  is  a  foreign  cor|»oration  :  i 

Prnrided.  That  such  affidavit  shall  not  be  deemed  insufficient!'^ 
by  reason  of  the  intervention  of  a  day  between  the  date  of 
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the  jurat  to  such  affidavit,  and  the  issuiug  of  the  writ,  and  that 
TV-ben  the  person  making  such  affidavit  shall  reside  in  anj  other 
county  in  this  State,  than  that  in  which  the  writ  of  attach- 
ment is  to  issue,  one  day's  time  for  every  thirty  miles  travel, 
by  the  usual  post  route,  from  the  residence  of  such  person 
to  the  place  from  which  such  writ  shall  issue,  shall  be  allowed 
between  the  date  of  such  jurat  and  the  issuing  of  such  writ, 
and  Sundays  and  legal  holidays  shall  not  be  counted  as  inter- 
vening days  in  any  case. 

Sbc,  3.    In  any  county  where  the  plaintiff  may  reside,  other  AgaiMt  cor- 
than  the  one  wherein  the   principal  office  of  any   domestic """  *""' 
corporation  may   be  located,  a  writ  of  attachment  may   be 
the  first  process  against  any  corporation,   which  shall  be 
served .  in   the  same   manner  as   other  writs   of  attachment 
issuing  out  of  the  court  wherein  suit  is  commenced ;  and  upon 
the  return  of  such  service  being  made,  such  corporation  shall 
be  deemed  to  be  in  court,  and  the  like  proceedings  as  near 
as  may  be,  shall  be  thereupon  had  as  in  cases  of  suits  against 
individuals:     I*>oxnded,  That  this  section  shall  not  apply  to  Proviao. 
railroad  companies  or  corporations  whose  right  of  way,  or  any  S^rt^to"'' 
part  of  same,  is  within  the  boundaries  of  the  State  of  Michi- «»'PoraHonB. 
gan,  nor  to  navigation  companies  or  corporations. 

Sbc.  4.    Sucli  writ  of  attachment  shall  be  indorsed  in  the  indoraement. 
same  cases,  and  in  the  same  manner,  as  original  writs  are 
required  by  law  to  be  indorsed,  by  some  person  as  security 
for  costs,  and  with  the  like  effect. 

Sdc.  5.    No  writ  of  attachment  shall  be  issned  nnder  the  when  not 
provisions  of  this  chapter,  unless  the  amount  stated  in  snch  *"  *""* 
affidavit  as  due  to  the  plaintiff,  over  and  above  all  legal  set- 
offs, shall  exceed  the  sum  of  one  hundred  dollars. 

Sec.  6.    Such  writ  shall  command  the  sheriff,  or  other  officer  Command 
to  whom  it  may  be  directed,  to  attach  so  much  of  the  lands, "'  "'"• 
tenements,   goods,   chattels,   moneys,   and  effects  of   the  de- 
fendant not  exempt  from  execution,   wheresoever  the  same 
may  be  found  within  the  county,  as  will  be  sufQcient  to  satisfy 
the  plaintiff's  demand,  and  safely  keep  the  same  to  satisfy 
any  judgment  that  may  be  recovered  by  the  plaintiff  in  such 
attachment,   and   also   to  summon    the   defendant,   if  to   be 
found  within   his  county,  or  in   any  county  where  he  may 
have  seized  property  under  and  by  virtue  of  such  writ,  to 
appear  before  the  circuit  court,  at  the  time  and  place  to  be 
specified  in  such  writ,  to  answer  the  plaintiff;  and  such  writ 
shall  be  tested  and  made  returnable  in  the  same  manner  as  How  tested 
other  writs  issuing  out  of  the  circuit  court.  tumble. 

Sbc.  7.    The  provisions  of  chapter  twenty-three  of  this  act,  Exemptiona. 
relating  to  exemptions  from  execution,  and  the  manner  of 
levying  upon  property  belonging  to  a  class  or  species  in  which 
exemptions  are  by  law  allowed,  shall  be  applicable  to  the  levy 
of  attachments  in  like  cases. 

Sbc.  8.    The  sheriff  or  other  officer  to  whom  snch  writ  shall  How  mjt 
be  directed,  shall  execute  the  same  on  or  before  the  return  '^"^" 
day  thereof,  by  seizing  so  much  of  the  lands,  tenements,  goods,  .|(j 
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Sec.  49.  Whenever  in  any  civil  action,  any  person  shall 
be  commuted  to  any  jail  in  defanlt  of  bail,  or  by  virtue  of 
an  execution  issued  or  proceeding  founded  on  a  judgment 
rendered  in  such  suit,  the  plainMIt  or  defendant  at  whose 
instance  such  person  shall  be  so  imprisoned,  shall  pay,  on 
demand,  to  the  sheriff  or  the  keeper  of  the  common  jail  of  the 
county,  the  expenses  of  the  board  and  keeping  of  such  person 
80  imprisoned;  and  the  said  sheriff  or  keeper  of  said  jail  shall 
not  be  required  to  retain  such  person  any  longer  in  jail  than 
such  expenses  of  said  board  and  keeping  shall  be  paid  in 
advance;  nor  shall  such  expenses  constitute  any  charge  against 
the  county. 


CHAPTER   XXVI. 
Of  Proceedings  by  Attachment  in  Courts  of  Record. 

Sexttiom  1.  Any  creditor  shall  be  entitled  to  proceed  by 
attachment  against  his  debtor  in  the  circuit  court  of  the 
county  in  which  the  creditor  or  the  debtor-  (or  in  case  of 
joint  debtors,  either  of  them)  shall  reside,  if  the  debtor  have 
property  subject  to  attachment  in  said  county;  and  in  case  the 
debtor  has  no  property  in  said  county,  or  is  a  non-resident 
of  this  State,  then  in  the  circuit  court  of  any  county  where 
the  property  of  the  debtor  subject  to  attachment,  may  be 
found,  in  the  cases,  upon  the  conditions,  and  in  the  manner 
provided  in  this  chapter. 

Sko.  2,  Before  any  such  writ  of  attachment  shall  be  exe- 
cuted, the  plaintiff,  or  some  person  in  his  behalf,  bhall  make 
and  annex  thereto  an  affidavit,  stating  that  the  defendant 
therein  is  indebted  to  the  plaintiff,  and  specifying  the  amount 
of  such  indebtedness  as  near  as  may  be,  over  and  above  all 
legal  set-offs,  and  that  the  same  is  due  upon  contract,  or  upon 
judgment  or  decree,  and  containing  a  further  statement  that 
the  deponent  knows,  or  has  good  reason  to  believe,  either; 

1,,  That  the  defendant  has  absconded,  or  is  about  to 
abscond  from  this  State,  or  that  he  is  concealed  therein,  to  the 
injury  of  his  creditors;  or 

2.  That  the  defendant  has  assigned,  disposed  of  or  con- 
cealed, or  is  about  to  assign,  dispose  of  or  conceal  any  of  his 
property  with  the  intent  to  defraud  his  creditors;  or 

3.  That  the  defendant  has  removed,  or  is  about  to  remove 
any  of  his  property  out  of  this  State,  with  intent  to  defraud 
his  creditors;  or 

4.  That  he  has  fraudulently  contracted  the  debt,  or  in- 
curred the  obligation  respecting  which  the  suit  is  brought;  or 

5.  That  the  defendant  is  not  a  resident  of  this  State,  and 
has  not  resided  therein  for  three  months  immediately  pre- 
ceding the  time  of  making  such  affidavit;  or 

(i.     That  the  defendant  is  a  foreign  corporation : 
Provided.  That  such  affidavit  shall  not  be  deemed  insufficient | 
by  reason  of  the  intervention  of  a  day  between  the  date  q;?' 
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the  jurat  to  such  affidavit,  and  the  issuiug  of  the  writ,  and  that 
wheQ  the  person  making  such  affidavit  shall  reside  in  any  other 
county  in  this  State,  than  that  in  which  the  writ  of  attach- 
ment is  to  issue,  one  day's  time  for  every  thirty  miles  travel, 
by  the  usual  post  route,  from  the  residence  of  such  person 
to  the  place  from  which  such  writ  shall  is»ue,  shall  be  allowed 
between  the  date  of  such  jurat  and  the  issuing  of  such  writ, 
and  Sundays  and  legal  holidays  shall  not  be  counted  as  inter- 
vening days  in  any  case. 

Sec.  3.    In  any  county  where  the  plaintiff  may  reside,  other  Agsinat  cor- 
than  the  one  wherein   the  principal  office  of  any  domestic     ™ 
corporation  may  be  located,  a  writ  of  attachment  may  be 
the   first   process   against   any  corporation,   which  shall   be 
served  ■  in   the  same  manner  as  other  writs   of  attachment 
issuing  out  of  the  court  wherein  suit  is  commenced ;  and  upon 
(he  return  of  such  service  being  made,  such  corporation  shall 
be  deemed  to  be  in  court,  and  the  liite  proceedings  as  near 
as  may  be,  sliall  be  thereupon  had  as  in  cases  of  suits  against 
individuals:    Provided,  That  this  section  shall  not  apply  to  Proviao, 
railroad  companies  or  corporations  whose  right  of  way,  or  any  SJli^j^'' 
part  of  same,  is  within  the  boundaries  of  the  State  of  Michl-  <»rpor»tionB. 
gan,  nor  to  navigation  companies  or  corporations. 

See,  4.    Such  writ  of  attachment  shall  be  indorsed  in  the  lodorsanieiit. 
same  cases,  and  in  the  same  manner,  as  original  writs  are 
required  by  law  to  be  indorsed,  by  some  person  as  secnrity 
for  costs,  and  with  the  like  effect. 

Sbc.  5.     No  writ  of  attachment  shall  be  issued  under  the  when  not 
provisions  of  this  chapter,  unless  the  amount  stated  in  such  ***  "^' 
atQdavit  as  due  to  the  plaintiff,  over  and  above  all  legal  set- 
offs, shall  exceed  the  sum  of  one  hundred  dollars. 

Sec,  6.    Such  writ  shall  command  the  sheriff,  or  other  officer  Command 
to  whom  it  may  be  directed,  to  attach  so  much  of  the  lands,  "'*'"■ 
tenements,   goods,   chattels,   moneys,   and  effects  of   the  de- 
fendant  not  exempt  from  execution,   wheresoever  the  same 
may  be  found  within  the  county,  as  will  be  sufficient  to  satisfy 
the  plaintiff's  demand,  and  safely  keep  the  same  to  satisfy 
auy  judgment  (hat  may  be  recovered  by  the  plaintiff  in  such 
attachment,   and   also   to   summon   the   defendant,   if   to   be 
found  within  his  county,  or  in   any  county  where  he  may 
have  seized  property  under  and  by  virtue  of  such  writ,  to 
appear  before  the  circuit  conrt,  at  the  time  and  place  to  be 
sfiecifled  in  such  writ,  to  answer  the  plaintiff;  and  such  writ 
shall  be  tested  and  made  returnable  in  the  same  manner  asHowieMed 
other  writs  issuing  out  of  the  circuit  court.  tumabie. 

Sec.  7,    The  provisions  of  chapter  twenty-three  of  this  act,  Eiemptiong. 
relating  to  exemptions  from  execution,  and  the  manner  of 
levying  upon  property  belonging  to  a  class  or  species  in  which 
exemptions  are  by  law  allowed,  shall  be  applicable  to  the  levy 
of  attachments  in  like  cases. 

Sex;.  8.  The  sheriff  or  other  officer  to  whom  snch  writ  shall  How  writ 
be  directed,  shall  execute  the  same  on  or  before  the  return  *^'*"'*^- 
day  thereof,  by  seizing  so  much  of  the  lands,  tenements,  goods. 
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chattels,  moneys  and  effects  of  the  defendant,  wheresoever  the 
Bame  ma;  be  found  in  his  county,  as  will  be  sufficient  to 
Inventory.       Satisfy  the  demand  and  costs,  and  by  making  an  inventory 
thereof,  and  serving  a  copy  of  such  attachment  and  inventory, 
certified  by  him,  upon  the  defendant,  if  he  can  he  found  in 
iDHiffipiency     his  county  J  and  in  ease  any  property  of  the  defendant  is    ■ 
•eiwJT'"'      found  and  seisted  in  said  county,  but  not  sufiBcient  to  satisfy 
the  demand  and  costs,  then  said  oflBcer  shall  seize  other  prop- 
erty of  the  defendant,  subject  to  attachment,  sufficient  with 
that  seized  within  his  county  to  satisfy  the  demand  and  costs, 
wherever  the  same  may  he  found  within  the  State,  and  shall 
serviM  serve  a  copy  of  snch  attachment  and  inventory  upon  said 

of  copi*«.  defendant,  if  found  within  either  county  where  property  has 
been  seized  under  this  writ,  and  in  case  any  defendant  shall 
not  be  found  in  either  county  where  property  has  been  seiz«d, 
such  service  may  be  made  in  any  county  within  this  State  by 
the  sheriff  of  the  county  wherein  such  defendant  may  be: 
Proviso.  Provided,  however,  That  in  case  of  several  attachments  of  the 

Mchnuinti.       Same  property,  it  shall  he  necessary  to  make  an  inventory  and 

serve  a  copy  thereof  only  with  the  first. 
Appraisal  of         Sbc.  9.     The  property  so  attached  shali  be  appraised  by 
property.         ^^^,„   disinterested   freeholders  of  the   county   in   which  said 
property  was  seized,  who  shall  first  he  sworn  by  the  oflBcer 
to  make   a   true  appraisement  thereof,   which   appraisement 
shall  he  signed  by  such  freeholders  and   returned  with  the 
Proviso.  writ:  Provided,  That  in  case  of  several  attachments  of  the 

ucb^ntB.      same  property,  one  inventory  and  appraisal  shall  be  suffi- 
cient, and  the  subsequent  attachment  shall  be  served  on  the 
property  as  in  the  hands  of  the  officer,  by  reference  to  the  in- 
ventory and  appraisal  under  the  first  writ. 
Attachmept  of      Sec.  10.     In  attaching  real  estate,  or  any  right  or  interest 
™'""''       in  land,  it  shall  not  be  necessary  that  the  officer  should  enter 
Shares  of         upon  the  laud  or  be  within  view  of  it;  and  in  attaching  shares 
■lofit,  Bic.        qj  stock,  or  the  interest  of  a  stockholder  in  any  corporation 
organized  under  the  laws  of  this  State,  the  levy  shall  be 
made  in  the  manner  provided  by  law  for  the  seizure  of  such 
property  on  execution. 
Goods,  etc..  Sec.  11.    Such  attachment  shall  bind  the  goods  and  chattels 

how  bound.      gQ  attached  from  the  time  they  were  attached, 
LiMion  Sec.  12.     Real  estate  attached  shall  be  bound,  and  the  at- 

reai  estate.  tachmcnt  Shall  be  a  lien  thereon  from  the  time  when  a  certi- 
fied copy  of  the  attachment,  with  a  description  of  the  real 
estate  attached,  shall  be  deposited  in  the  office  of  the  register 
of  deeds  in  the  county  where  the  real  estate  attached  is  sitil- 
ated. 
RtfittKot  Ssc.  13.     Each  register  of  deeds  shall  note  on  every  such 

time'awi"*'**  Certified  copy,  the  day,  hour  and  minute  when  he  received  it, 
emter  recdpt.  and  shall  also  enter  in  a  book  to  be  kept  by  him  for  that  pur- 
pose, the  names  of  the  parties  in  such  writ,  designating  who  is 
plaintiff  and  who  defendant,  the  time  when  the  land  was  at- 
tached, a  correct  description  of  the  land  attached,  and  the 
time  when  anch  copy  was  deposited. 
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Sbc.  14.    The  register  of  deeds  shall  be  entitled  to  &  fee  of  Favot 
tweatj-flve  cents  for  bis  services  in  each  case,  to  be  paid  on  J^a^raiaer*. 
the  delivery  of  such  copy;  and  the  appmisers  of  the  prop- 
erty attached  pursuant  to  the  provisions  of  this  chapter,  shall  ' 
each  be  entitled  to  receive  two  dollars  for  each  day,  and  one 
dollar  for  each  half  day  necessarily  occupied  by  him  in  the 
appraisal,  and  six  cents  per  mile  for  traveling  one  way,  to  be 
paid  on  the  rendition  of  the  services;  which  fees  and  com- 
pensation may  be  taxed  for  the  plaintiff  in  his  bill  of  costs. 

Sec.  15.     The  property . attached  shall  remain  in  the  bands  Property  to 
of  the  officer  serving  the  attachment,  unless  the  defendant  or^^'"*'"' 
any   other  person   in   whose   possession   snch   property   may 
have  been  found,   shall,    before  judgment  in   such  suit,   de- 
liver to  the  officer  a  bond,  executed  to  him  by  two  or  more  Bond  for 
sufficient  sureties,  being  freeholders  within  this  State,  either  p"*****!""- 
with  or  without  such  defendant,  or  other  person,  to  the  satis- 
faction of  such  officer,  as  hereinafter  provided, 

Sec.  16.  Bnch  bond  may  be  in  a  penalty  double  the  amount  Conditiom 
s))eciHed  in  the  affidavit  annexed  to  the  writ,  as  due  to  the""^"^' 
plaintiff,  conditioned  for  ttie  payment  of  any  judgment  which 
may  be  recovered  by  the  plaintiff  in  the  suit  commenced  by 
such  attachment,  within  sixty  days  after  such  judgment  shall 
be  Tendered;  or  in  a  penalty  double  the  appraised  value  of 
the  property,  and  conditioned  that  such  property  shall  be 
produced  in  like  condition  as  when  received,  to  satisfy  any 
execution  that  may  be  issued  on  any  judgment  to  be  re- 
covered by  the  plaintiff  upon  such  attachment. 

Sec.  17.    Upon  the  execution  and  delivery  of  such  bond  as  Reieaaeof 
provided  in  the  preceding  sections,  the  property  attached  shall  P'op'rty. 
he  delivered  by  the  officer  to  the  defendant  or  person  in  whose 
|K)Ssession  the  same  shall  hdve  been  found,  but  the  suit  shall 
not  be  discontinued  or  in  any  way  affected  by  such  delivery. 

Sbc.  18.    In  case  of  a  failure  to  perform  the  condition  of  proncutioo 
any  such  bond  the  plaintiff  in  such  attachment  may  prose^ "'  "*""''■ 
cute  a  suit  thereon  in  his  own  name;  and  shall  be  entitled  to 
recover  thereon  the  full  value  of  the  property  attached,  or 
so  much  thereof  as  shall  be  sufficient  to  satisfy  the  judgment 
rendered  on  such  attachment,  with  interest  and  costs. 

Sec.  19.  Upon  the  return  of  such  writ,  if  it  appear  that  a  aetumoi 
copy  thereof  has  been  personally  served  on  the  defendants,  JJ^^^J^^ 
or  either  of  them,  or  if  either  of  the  defendants  shall  appear 
in  the  suit,  the  same  proceedings  may  be  thereupon  had  in 
such  suit,  in  all  respects  as  upon  the  return  of  an  origjoal 
writ  of  summons  personally  served,  in  a  suit  commenced  by 
such  summons. 

Sec.  20.  If  it  appear  by  the  return  of  such  writ  that  any  whMi 
property  has  been  attached  thereon,  and  that  neither  of  the  52^*^1?* 
defendants  conld  be  found,  the  plaintiff  shall,  within  thirty 
days  after  such  return,  unless  the  defendants  or  some  of  them 
shall  sooner  appear  in  the  snit,  cause  a  notice  to  be  published 
in  some  newspaper  printed  in  the  county  for  which  said 
circuit  court  is  held,  and  if  no  newspaper  is  printed  in  said. 
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eouuty,  then  in  some  newspaper  printed  in  tlie  jadicial  cir- 
cuit in  which  such  writ  shall  be  returned,  which  notice  shall 
state  the  names  of  the  parties,  the  time  when,  from  what 
court,  and  for  what  sum  the  writ  was  issued,  and  when  the 
same  was  returnable,  and  shall  tte  published  for  six  successive 
weeks,  and  if  any  plaintiff  shall  neglect  to  cause  such  notice 
to  be  so  published,  as  required  in  this  section,  the  attachment 
shall  be  dismissed  with  costs:  Provided,  That  such  notice 
may  be  personally  served  on  any  defendant  wherever  found, 
and  in  case  of  such  service  no  publication  thereof  shall  be 
required. 

Sec.  21.  If  any  bond  shall  have  been  given  to  the  sheriflf 
or  other  officer  serving  the  writ,  as  hereiubefore  provided,  he 
shall  state  the  fact  in  his  return  to  the  attachment,  and  re- 
turn and  file  such  bond  therewith;  and  if  any  such  bond 
shall  be  given  after  the  return  of  the  writ,  and  before  judg- 
ment, such  sheriff  or  other  officer  shall  immediately  cause 
the  same  to  be  filed  in  the  clerk's  office  to  which  such  writ 
was  returned,  and  give  notice  thereof  to  the  plaintiff  or  his 
attorney. 

t^Ex:.  22.  In  all  actions  based  upon  tort,  if  in  addition  to 
the  afBdavit  hereiubefore  required,  the  plaintiff  shall  also 
in  such  affidavit  set  forth  in  detail  his  cause  of  action,  the  cir- 
cuit judge  of  the  circuit  in  which  such  action  is  commenced, 
may  make  an  order  authorizing  the  issuance  of  an  attach- 
ment in  said  cause,  specifying  in  such  order  the  amount  or 
value  of  the  property  which  may  be  attached  by  virtue  there- 
of; and  it  shall  be  required  in  such  order  that  the  plaintiff 
file  a  sufficient  bond,  with  a  penalty  fixed  in  said  order,  and 
with  sureties  to  be  approved  by  the  clerk  of  the  court,  con- 
ditioned that  said  plaintiff  prosecute  said  suit  with  diligence, 
and  will  pay  any  damages  and  costs  that  may  he  awarded  to 
the  defendant  in  said  attachment,  either  in  said  suit,  or  in 
any  action  brought  by  said  defendant  for  damages  accruing 
by  reason  of  such  attachment.  Except  as  berein  otherwise 
provided,  the  proceedings  under  such  attachment  shall  be 
llie  same  as  in  other  attachment  cases. 

Sec.  23.  The  plaintiff  shall  file  his  declaration  in  said 
attachment  in  the  same  manner  and  within  the  same  time 
and  serve  the  same  as  is  provided  by  the  rules  and  practice 
governing  proceedings  in  circuit  court  in  other  cases  in 
assumpsit.  If  a  copy  of  the  attachment  shall  not  have  been 
served  upon  any  of  the  defendants  and  none  of  tbem  shall 
appear  in  the  suit,  the  plaintiff,  on  filing  an  affidavit  of  pub- 
lication of  the  notice  hereinbefore  required  for  six  successive 
weeks,  or  on  filing  due  proof  of  personal  service  of  such 
notice  on  any  defendant  not  less  than  fifteen  days  prior  to 
the  filing  of  such  proof,  may  proceed  in  such  suit  as  if  a  copy 
of  such  attachment  had  been  personally  sened  upon  the  de- 
fendants. 

Sbc.  24.  If  any  defendant  not  served  with  a  copy  of  the 
attachment,  shall  appear  at   any  time  before  judgment,   he 
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may  be  admitted  by  tlie  court  to  defend  the  suit,  upon  such 
terms  as  such  court  may  deem  reasonable. 

Sec.  25.    When  a  copy  of  the  attachment  shall  have -been  J"iep 
personally  served  on  the  defendant,  or  such  defendant  shall  pereonaiiy 
have  appeared  in  the  suit,  judgment  shall  be  rendered,  and  ^^^[„gg 

execution  shall  issue  thereon,  in  Ibe  same  manner  and  with  b»™b  "  m  «"' 

„     .  .  ,.        '  ,  ,  ,  ,  .   ,   commenced 

the  like  effect  as  in  a  suit  commeucea  by  summons,  in  which  by  aummonB. 
the  summons  shall  have  been  returned  personally  served,  ex- 
cept that  by  virtue  of  such  execution,  the  officer  to  whom  the 
same  shall  be  directed  and  delivered  may  sell  any  property 
attached  in  the  suit,  and  remaining  in  the  hands  of  the  officer 
who  served  the  attachment,  wherever  the  same  may  be  in  this 
State. 

Sec.  26.  When  a  copy  of  the  attachment  shall  not  have  in  caw  o(  no 
been  served,  and  the  defendant  shall  not  have  appeared  in  the  J^i^anre, 
suit,  judgment  shall  be  rendered,  and  execution  may  issue  in 
the  same  form  as  if  such  copy  had  been  personally  served, 
but  such  judgment  shall  not  be  conclusive  against  the  defend- 
ant, and  such  execution  shall  only  authorize  the  otQcer  to 
whom  it  is  directed  to  sell  the  property  attached  in  such 
"suit. 

Sec.  27.    In  the  case  specified  in  the  last  section,  the  at-  indorsement 
tomey  issuing  the  execution  shall  indorse  thereon  or  annex  ""  «"«™"'"'- 
thereto  a  description  of  the  property  so  attached,  with  a  direc- 
tion to  the  officer  to  sell  the  same,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  execution,  and  not  to  levy  the 
same  or  any  part  thereof  upon   any  other  property. 

Bec.  28.    If  a  bond  shall  have  been  given  to  the  officer,  con-  wheniaaueof 
ditioned  for  the  payment  of  the  judgment,  as  provided  in  the  ^f^n^amry 
fifteenth  and  sixteenth  sections  of  this  chapter,  and  judg-  ^"'^^^ 
ment  be  rendered  in  favor  of  tbe  plaintiff,  it  shall  not  he 
necessary  to  issue  any  execution  upon  such  judgment,  to  en- 
title such  plaintiff  to  sue  on  such  bond. 

Hec.  29.    When  any  of  of  the  property  taken  in  an  attach-  order  for  wie 
ment  shall   consist   of   animals  or  perishable   property,  the^£!^ty    " 
court,  or  any  judge  thereof,  may  make  an  order,  directing 
such  property  to  be  sold,  and  the  money  arising  from  such 
sale  to  be  brought  into  court,  to  abide  the  order  of  such 
court. 

Bex:.  30.    Upon  such  order  for  a  sale  being  made,  the  offl-  Sale  uid 
cer  having  such  property  shall  advertise  and  cell  the  same,  in  oJ^Ji^B. 
the  same  manner  that  personal  property  of  like  character  is 
required  to  be  advertised  and  sold  on  execution,  and  shall 
deposit  the  proceeds  thereof  with  the  clerk  to  whose  office 
the  attachment  is  recjuired  to  be  retumedi 

6dc.  31,    If  the  plaintiff  recover  judgment,  the  conrt  may  To  whom 
order  such  money  to  be  paid  to  the  plaintiff  thereon ;  bat  if  ""***'•  Pre- 
judgment be  rendered  against  the  plaintiff,  or  the  suit  be 
discontinued,  or  the  attachment  dismissed,  the  court  shall 
order  such  money  to  be  paid  to  the  defendant,  or  person  en- 
titled thereto. 
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Sbc,  32.  The  practice  in  actions  commenced  by  attach- 
ment shall  be  the  same  in  all  respects  as  in  personal  actions 
commenced  by  summons,  as  near  as  may  be,  except  as  other- 
wise provided  by  law. 

Sbc.  33.  When  two  or  more  persons  are  jointly  indebted 
as  joint  obligors,  partners,  or  otherwise,  and  an  affidavit  shall 
be  made,  as  provided  ia  section  two  of  this  chapter,  so  as  to 
bring  one  or  more  of  such  joint  debtors  within  its  provi- 
sions, and  amenable  to  the  process  of  attachment,  then  the 
writ  of  attachment  shall  issue  against  the  projwrty  and  effects 
of  such  as  are  so  brought  within  the  pi-ovisions  of  said  sec- 
tion; and  the  officer  shall  be  also  directed  in  said  writ  to 
summon  all  sach  Joint  debtors  as  may  be  named  in  the  affi- 
davit attached  thereto,  to  answer  to  the  said  actions  as  in 
other  cases  of  attachment. 

Sec.  34.  If  any  estate  which  shall  be  attached  shall  be 
subject  to  a  mortgage,  or  other  incumbrance,  and  the  mort- 
gage shall  be  redeemed,  or  the  incumbrance  removed  before 
the  sale  on  the  execution,  such  estate  may  be  sold  on  such 
execution  in  the  same  manner  and  with  the  same  effect  as  if 
the  mortgage  or  other  incumbrance  had  never  existed. 

Sbc.  35.  Whenever  the  plaintiff  shall  be  entitled  to  a  writ 
of  attachment  by  virtue  of  sections  one  and  two  of  this  chap-_ 
ter,  except  that  the  debt  owing  to  him  by  the  debtor  is  not* 
due,  he  may  begin  and  prosecute  his  suit  by  attachment  by 
complying  with  the  provisions  of  this  chapter:  Proinded, 
however.  That  before  any  such  writ  of  attachment  shall  issue, 
the  plaintiff,  or  some  person  in  his  behalf,  shall  make  an  affi- 
davit in  compliance  with  section  two  of  this  chapter,  ex- 
cept that  instead  of  stating  that  such  indebtedness  is  due. 
such  affidavit  shall  state  when  the  same  will  become  due,  and 
show  reasons  for  the  immediate  issuance  of  said  writ  to  the 
satisfaction  of  a  circuit  judge,  and  obtain  bis  order  indorsed 
on  such  affidavit  that  such  writ  may  issue  and  be  proceeded 
with;  and  no  other  or  further  affidavit  shall  be  required,  and 
said  lien  so  created  shall  continue  until  the  final  decision  in 
said  canse,  unless  otherwise  discharged:  Provided  further, 
No  judgment  shall  be  taken  upon  such  indebtedness  until  the 
same  shall  have  matured  by  the  terms  thereof. 

Sec.  36.  In  any  action,  which  has  been  or  may  hereafter 
be  commenced  by  sunmions  or  declaration,  in  any  court  of 
record  in  this  State,  the  plaintiff  may,  at  any  time  before 
judgment  shall  be  rendered  therein,  proceed  by  attachment, 
in  the  same  action,  against  the  property  of  the  defendant  in 
the  manner  hereinafter  provided. 

Sec.  37.  At  any  time  after  said  summons  or  declaration 
shall  have  been  personally  served  on  the  defendant  or  de- 
fendants, or  either  of  them,  the  plaintiff,  or  some  person  in 
his  behalf,  may  make  and  file  with  the  clerk  of  the  court  in 
which  such' action  shall  have  been  commenced,  an  affidavit, 
which  affidavit  shall  conform  to  and  be  governed  by  the  pro- 
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visions  of  section  two  of  this  chapter,  and  of  section  twenty- 
two  in  an  action  of  tort. 

Sec.  38.  Upon  filing  such  afSdavit,  said  clerk  shall  issue !""«  oi  wr't- 
a  writ  of  attachment,  which  writ  shall  recite  the  commence- 
ment of  said  action,  and  shall  command  the  sheriEF  to  attach 
80  much  of  the  lands,  tenements,  goods,  chattels,  moneys  and 
effects  of  the  defendant,  not  exempt  from  execution,  wher- 
ever the  same  may  be  found  in  the  county,  as  shall  be  suffi- 
cient to  satisfy  the  plaintiff's  demand  and  safely  keep  the 
same  to  satisfy  any  judgment  that  may  be  recovered  by  the 
plaintiff  in  such  action ;  and  in  case  any  property  of  the  de- 
fendant is  found  and  seized  in  said  county,  but  not  sutScient 
to  satisfy  the  demand  and  costs,  to  attach  other  property 
of  the  defendant  subject  to  attachment,  sufficient  with  that 
seized  within  his  county,  to  satisfy  the  demand  and  costs, 
wherever  the  same  may  be  found  within  this  Btate;  and  such 
writ  of  attachment  may  be  made  returnable  in  not  less  than 
fourteen  nor  more  than  thirty  days  from  the  issue  thereof: 
Provided,  That  if  the  action  be  one  of  tort  the  provisions  of  Proviso, 
section  twenty-two  of  this  chapter  shall  be  complied  with.      ™^'""°     ^- 

Sec.  39,     The  subsequent  proceedings  by  virtue   of  such  subsequent 
attachment,  so  far  as  the  same  are  not  herein  provided  for,  vto/xxahaei- 
shall  be  the  same  as  in  suits  commenced  by  attachment,  so 
far  as  the  same   are  applicable,  except  that  no   additional 
declaration  shall  be  made  necessary  by  such  writ  of  attach- 
ment; and  any   judgment  recovered  in  the  action,  in  favor 
of  the  plaintiff,  shall   be  conclusive  against  the  defendant,  Judmneni 
who    shall    have   been    personally   served   with   the   original  *""  "^  ^*' 
summons  or  declaration ;  and  the  execution  issued  thereon 
shall  authorize  the  levying  upon  and  selling  of  any  property 
of  the  defendant  so  personally  served,  not  exempt  from  execu- 
tion, as  well  as  the  property  attached,  whether  such  attach- 
ment shall  have  been  personally  served  or  not. 

Rec.  40.    The  defendant  shall  have  the  same  right  to  pro-En^toi 
cure  said  attachment  to  be  dissolved  as  in  other  cases;  but  M^bmeni. 
the  dissolution  of  such  attachment  shall  have  no  effect  on  the 
proceedings  other  than  to  release  the  property  attached. 

Sec,  41.    The  bond  to  be  given  by  the  defendant  for  the  dis-  Detendwit'a 
charge  of  the  property  so  attached,  shall  be  in  a  penalty  at^ij^/^ot 
least  double  the  amount  specified  in  the  affidavit  filed  in  the  propcny. 
cause,  as  due  to  the  plaintiff,  and  shall  be  conditioned  for 
the  payment  of  any  judgment,  which  may  be  recovered  by  the 
plaintiff  in  the  cause  in   which  such  writ  of  attachment  is 
issued,  within  sixty  days  after  such  judgment  shall  be  ren- 
dered; or  in  a  penalty  double  the  appraised  value  of  the  prop- 
erty attached,  and  conditioned  that  such   property  shall  be 
produced  to  satisfy  any  execution  that  may  be  issued,  on  any 
judgment  to  be  recovered  by  the  plaintiff  in  said  cause. 

Sec.  42.    The  issuing  of  said  writ  of  attachment,  and  the  Attftchment 
proceedings  under  and  by  virtue  of  the  same,  shall  in  no  Ji^iV"  "*' 
manner  stay  the  proceedings  commenced  by  the  original  sum 
mous  or  declaration,  but  tiie  defendant  may,  aside  from  the 


k)OgIe 


PUBLIC  ACTS,  1915— No.  314. 


t&klng  timber, 
may  fie  com- 


proceedings  made  necessary  by  such  attachment,  proceed  in 
the  cause  in  the  same  manner  as  though  no  attachment  had 
been  issued. 

Sec.  43.  In  suits  commenced  by  attachment  in  favor  of  a 
resident  of  this  State,  against  any  corporation  created  by  or 
under  the  laws  of  any  other  state,  government  or  country,  if 
a  copy  of  such  attachment,  and  of  the  inventory  of  property 
attached,  shall  have  been  personally  served  on  any  officer, 
member,  clerk  or  agent  of  such  corporation  within  this  State, 
the  same  proceedings  shall  be  thereupon  had,  and  with  the 
tike  eflfect,  as  in  case  of  an  attachment  against  a  natural  per- 
son, which  shall  have  been  returned  served  in  like  manner 
upon  the  defendant. 

Sec.  44.  In  all  cases  where  a  party  has  a  right  of  action  for 
the  taking  of  timber,  or  other  trespass  on  lands,  or  for  any 
injury  to  lands,  where  the  tort  is  waived  and  an  action  of 
assumpsit  is  brought  therefor,  the  plaintiff  may  commence  his 
suit  by  attachment  against  the  property  of  the  defendant  as 
in  other  cases,  and  his  affidavit  for  such  attachment  shall 
state  the  anjount  due  him  as  near  as  may  be,  and  the  fact  that 
the  damages  are  unliquidated  shall  not  prevent  the  bringing 
and  maintaining  of  such  writ. 

Sec.  45.  Whenever  a  cause  of  action  shall  have  accrued 
to  the  State  for  any  trespass  committed  upon  any  of  the 
lands  owned  or  held  in  trust,  or  otherwise,  by  the  State;  and 
whenever  the  prosecuting  attorney,  or  any  person  duly  au- 
thorized to  prosecute  for  such  trespass,  shall  make  an  affi- 
davit that  any  person,  naming  him,  has  committed  such  tres- 
pass on  any  of  such  lands,  as  he  verily  believes,  and  stating, 
as  near  as  may  be,  the  amount  of  damages  occasioned  thereby, 
and  that  he  is  either  not  a  resident  of  this  State,  or  has  ab- 
sconded tlierefrom,  or  is  about  to  abscond,  to  avoid  the  ser- 
vice of  process,  anil  shall  present  the  same  to  the  clerk  of  the 
circuit  court  in  which  such  lands  are  situate,  a  writ  of  at- 
lachment  shall  be  issued,  and  such  affidavit  be  attached  tliere- 
to.  as  the  commencement  of  suit  against  such  alleged  tres- 
passer, in  the  same  form,  as  nearly  as  applicable,  as  pro- 
vided in  this  chapter,  and  all  the  provisions  of  this  chap- 
ter, and  the  i>ractice  under  the  same  shall  he  a|iplicable  to 
regulate  the  proceedings  therein,  and  to  make  the  same 
effectual, 

Sbc.  46.  The  right  to  bring  action  against  itinerant  venders 
by  attachment  in  the  manner  and  form  provided  for  in  sec- 
tion eleven  of  act  one  hundred  ninety-one  of  the  Public  Acts 
of  nineteen  hundred  one,  is  preserved. 

Sec.  47.  Any  attachment  on  real  estate  shall  be  discharged 
upon  the  record  thereof  by  the  register  of  deeds  in  whose 
custody  it  shall  be,  whenever  there  shall  be  presented  to  him 
a  certificate  executed  by  the  plaintiff,  his  personal  represen- 
tatives or  assigns,  or  his  attorney  of  record  in  said  cause, 
duly  acknowledged,  specifying  that  such  attachment  has  been 
removed  or  otherwise  satisfied  or  discharged;  or  upon  the 
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presGutatiim  to  auch  register  of  deeds  of  the  certificate  of 
the  circuit  court  for  ftie  county,  signed  by  the  clerk  of  said 
court  and  under  seal  tliereof,  certifying  that  it  has  been 
made  to  appear  to  said  court  that  said  attachment  has  lieeu 
duly  removed  or  othenvise  settled. 

Dissolution  of  Attachments. 

Sbc.  48.  In  ail  cases  where  a  writ  of  attachment  has  been  Application cot 
or  shall  be  Issued  and  served  under  the  provisions  of  law,  jt '""«>'""""■ 
shall  be  lawful  for  any  defendant  whose  property  may  be 
attached  by  virtue  of  such  writ,  to  apply  to  the  judge  of  the 
circuit  court  or  to  the  circuit  court  commissioner  of  the 
county  where  such  writ  issued,  for  a  dissolution  of  such 
attachment;  which  application  shall  be  in  writing,  and 
shall  contain  the  reasons  for  such  application. 

Sec.  49,  Upon  the  pre.stentation  of  such  application,  the  citation  to 
judge  or  said  commipsioner  shall  issue  a  citation  to  the  plain-  p'*'"""' 
tiff  in  attachment,  requiring  him  to  show  cause  on  a  day  and 
at  a  time  and  place  in  said  citation  to  be  named,  laefore  the 
said  judge  or  commissioner,  why  the  said  attachment  should 
not  l>e  dissolved,  and  the  property  be  restored  to  the  defend' 
ant  in  attachment. 

Sec,  50,     The  citation  shall  be  served  three  days  at  least  Service  ot 
before  the  return  day  thereof,  by  delivering  a  copy  thereof  "^ '*"'°' 
to  the  plaintiff  in  attachment  {or  to  either  of  them,  if  there 
be  more  than  one),  if  found  within  the  county,  and  if  not, 
then  the  same  may  l>e  served  upon  the  agent  or  attorney  of 
the  plaintiff,  by  the  sheriff,  either  of  his  deputies,  or  any  con- 
stable or  other  person  authorized  by  such  judge  or  commis- 
.«ioner.  and  on  the  return  day  thereof,  or  at  such  other  day 
thereafter  as  the  judge  or  commissioner  shall   appoint  for 
that  purpose,  he  shall  proceed  to  hear  the  proofs  and  allega-  Henring. 
tions  o[  the  parties;  and  if  said  judge  or  commissioner  shall 
be  satisfied  that  such  plaintiff  had  not  a  good  and  legal  cause 
for  suing  out  such  writ,  the  said  judge  or  commissioner  may 
order  such  attachment  to  he  dissolved,  and  the  property  at-  Dissolution  ot 
tached  to  be  restored  to  the  defendant,  and  may,  at  his  discre-  ■"»«'>"«'>'■ 
tion.  require  the  said  defendant  to  enter  his  appearance  to  the 
plaintiff's  action  prior  to  the  dissolution  of  such  attachment. 

Sec,  51,  The  judge  or  commissioner  shall  have  full  power  Attendince  ot 
io  issue  subpoenas,  and  if  necessary',  attachments  to  compel  *"'"**'"■  *"^- 
the  attendance  of  witnesses  to  testify  in  such  cases,  and  may, 
in  his  discretion,  require  the  party  moving  for  such  dissolu- 
tion to  give  security  for  the  costs  of  such  proceedings;  and 
may  order  the  costs  of  such  proceedings  to  be  paid  by  the 
party  against  whom  the  decision  shall  be  in  the  premises,  and 
may  issue  execution  therefor,  returnable  in  sixty  days  from 
its  date. 

Appeal. 

Skc.  52.    Either  party  conceiving  himself  aggrieved  by  theAopeaito 
determination,  order  or  judgment  of  any  circuit  court  com*^"^    "*"  " 
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missioaer  under  the  provisiooB  of  this  chapter,  may  appeal 
therefrom  to  the  judge  of  the  circuit  court  for  the  same 
county,  and  a  return  may  be  compelled,  and  the  same  pro- 
ceedings shall  be  thereupon  had  as  near  as  may  be  and  with 
the  like  effect  as  in  cases  of  appeal  from  judgments  rendered 
before  justices  of  the  peace,  and  costs  shall  be  awarded  and 
collected  in  the  circuit  court  in  the  same  manner,  and  on 
perfecting  the  said  appeal  said  attachment  proceedings  and 
the  levy  thereunder  shall  be  held  in  the  same  condition  and  of 
the  same  force  and  validity  as  when  said  proceedings  for  a 
dissolution  of  said  attachment  were  commenced,  and  the 
otQcer  executing  said  attachment  shall  continue  to  have  the 
same  rights  and  duties  under  said  attachment  as  regards  the 
property  attached  as  if  said  proceedings  had  never  been  com- 
menced, and  any  order  or  judgment  made  by  such  commis- 
sioner dissolving  said  attachment  shall  have  no  force  or  effect 
to  release  the  attached  property  from  the  attachment  levy 
until  the  same  shall  be  affirmed  by  the  circuit  judge,  if  ap- 
pealed from,  and  no  such  order  shall  be  issued  in  any  case  by 
any  commissioner  until  the  expiration  of  five  days  after  the 
making  of  the  same;  and  tbe  said  circuit  judge  shall  also 
have  full  power  and  jurisdiction  over  said  cause  and  proceed- 
ings to  bear  and  determine  the  same  and  render  judgment 
therein,  as  if  the  said  proceedings  had  been  originally  com- 
menced before  the  said  circuit  judge  thereof. 


CHAPTER  XXVII. 
Of  the  Action  of  Replevin. 

When  Section  1 .    Whenever  any  goods  or  chattels  shall  have  been 

tS'taw^ht"    unlawfully  taken,  or  unlawfully  detained,  an  action  of  re- 
plevin may  be  brought  for  the  recovery  thereof,  and  for  the 
Recovery  of  the  damages  sustained  by  such  unlawful  taking  or 
detention,  except  in  the  cases  hereinafter  excepted. 
When  does  Sec.  2.     No  replevin  shall  lie  for  any  property  taken  by 

not  lie.  virtue  of  any  warrant  for  the  collection  of  any  tax,  assess- 

ment or  fine,  in  pursuance  of  any  statute  of  this  State. 
Idem.  Sisc.  3.    No  replevin  shall  lie  at  the  suit  of  the  defendant  in 

any  execution  or  attachment,  to  recover  goods  or  chattels 
seized  by  virtue  thereof,  unless  such  goods  or  chattels  are 
exempted  by  law  from  such  execution  or  attachment;  nor  shall 
a  replevin  lie  at  the  suit  of  any  other  person,  unless  he  shall, 
lit  the  time,  have  a  right  to  reduce  into  bis  possession  the 
goods  tfiken  or  detained. 
ii„j„  Sbc.  4.     Actions  of  replevin  shall  be  commenced  by  writ, 

commenced,     nhich  shall  be  in  the  form  prescribed  by  rule  of  the  supreme 

court. 

Affidavit  lo  Set.  5.     Ruch  writ  shall  not  be  executed  in  any  case,  un- 

be  attached,     jegg  \]fQ  plaintiff  in  the  notion,  or  some  other  person  having  a 

knowledge  of  the  facts,  shall  make  and  annex  to  the  writ  an 

affidavit,  stating  that  the  plaintiff  in  such  action  is  then  law- 
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full;  entitled  to  the  possei^sion  of  the  property  described  in 
the  writ;  that  the  same  has  not  been  taken  for  any  tax,  assess- 
ment  or  fine,  levied  by  virtue  of  any  law  of  this  State;  nor 
seized  nnder  any  execution  or  attachment  against  the  goods 
and  chattels  of  such  plaintiff,  liable  to  execution;  and  that 
such  goods  and  chattels  are  unlawfully  detained  by  the  de- 
fendant in  such  writ. 

Sbc.  6.  Upon  the  receipt  of  such  writ,  with  the  aflBdarit  ^^^JJ^' 
hereinbefore  required  annexed,  the  sheriff  shall  proceed  to 
seize  and  fake  into  his  custody  the  property  described  therein, 
and  for  that  purpose  may  break  open  any  house,  stable,  out- 
house or  other  building  in  which  such  property  may  be  con- 
cealed, having  first  demanded  deliverance  thereof  at  the  build- 
ing or  place  where  the  same  is  concealed. 

9bc.  7.    The  officer  executing  the  writ  shall  cause  the  prop-  Appnini. 
erty  so  seized  to  be  appraised  by  one  or  more  disinterested 
persons,  on  oath  to  be  administered  by  him,  as  soon  as  may 
be  after  the  taking  thereof  on  such  writ. 

Sec,  8.    Before  the  officer  shall  deliver  such  property  to  the  Bond  to  be 
plaintiff,  such  plaintiff  or  some  one  in  hie  behalf,  shall  execute  Siwlwol™ 
a  bond  to  such  officer  and  his  assigns,  with  the  addition  of  his  pmiwrfy- 
name  of  office,  with  sufficient  sureties,  to  be  approved  by  such 
officer,  in  a  penalty  not  less  than  one  hundred  dollars,  and  at 
least  double  the  appraised  value  of  such  property ;  conditioned 
that  the  plaintiff  will  prosecute  the  suit  to  effect,  and  that 
if  the  defendant  recover  judgment  against  him  in  the  action, 
he  will  return  the  same  property,  if  return  thereof  be  adjudged, 
and  will  pay  the  defendant  all  such  sums  of  money  as  may  be 
recovered  by  such  defendant  against  him  in  the  said  action. 

6bc.  9.     if  the  plaintiff  shall  fail  to  cause  such  bond  to  bCFoUureto 
executed  and  delivered  to  the  officer  within  twenty-four  hours  ^^^i^  ^'"*- 
after  the  appraisal  of  ench  property,  or  if  the  defendant  or 
some  one  in  his  behalf,  at  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  shall  execute  a  bond  to  such  officer  Bond  tor 
and  his  assigns,  with  the  addition  of  his  name  of  office,  with  {[[^rtj^ete! 
sufficient  sureties,  to  be  approved  by  such  officer,  in  a  pen- 
alty not  less  than  one  hundred  dollars,  and  at  least  double  the 
appraised  value   of  such   property,   conditioned  that   if  the 
plaintiff  recover  judgment  against  him  in  the  action  he  will 
produce  and  surrender  the  same  property  to  the  plaintiff,  if 
such  surrender  be  adjudged,  and  will  pay  the  plaintiff  all 
such  sums  of  money  as  may  be  recovered  by  such  plaintiff 
against  him  in  the  said  action,  the  officer  shall  return  the 
property  to  the  same  person  from  whom  he  took  it ;  and  the  Reium  or 
property  shall  in  no  case  be  delivered  to  the  plaintiff  without  p™p*">'- 
the  consent  of  the  defendant  in  writing,  until  the  expiration 
of  forty-eight  hours  after  the  appraisal  thereof,  and'notice  of 
such  appraisal   shall   be  given   to  the  defendant:  Provided,  ^'oyi^- 
That  if  either  party,  before  the  delivery  of  the  property  by  SfJ^tipOTtT"" 
the  officer  to  the  opposite  parly,  shall  make  and  present  to 
such  officer  an  affidavit,  setting  forth  that  the  property  re- 
plevied, or  any  part  thereof,  has  an  espe<-ial  value  to  him  that 
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cannot  be  satisfied  in  money,  together  with  a  notice  in  writ- 
ing that  the  question  of  the  custody  thereof  will  be  submitted 
to  the  judge  of  the  circuit,  or  a  circuit  court  commissioner 
of  the  county,  at  a  time  and  place  therein  stated,  not  exceed- 
ing five  days  from  the  date  thereof,  and  shall  sen'e  upon  the 
opposite  party,  or  his  attorney,  a  copy  of  such  atSdavit  and 
notice,  at  least  two  days  before  the  time  of  hearing  men- 
tioned, the  oBflcer  shall  retain  custody  of  such  property  until 
the  time  mentioned  in  such  notice,  and  until  the  order  of  such 
judge  or  commissioner  thereon.  Such  judge  or  commissioner, 
on  proof  of  service  of  said  aflBdavit  and  notice,  shall  hear  the 
claims  of  the  respective  parties,  and  by  order  under  his  hand, 
award  the  possession  of  such  property,  pending  the  suit,  to 
either  party,  on  the  execution  of  a  bond  as  herein  required,  as 
he  shall  deem  just.  Any  bond  given  by  the  defendants  herein 
provided  shall  be  filed  in  the  office  of  the  clerk  of  the  court 
from  which  the  writ  issued  on  or  before  the  return  day  of  such 
writ. 

Sec.  10.  The  ofiQcer  shall  summon  the  defendant  according 
to  the  command  of  the  writ,  by  delivering  to  him  personally 
a  copy  of  such  writ,  if  such  defendant  can  he  found ;  and  if  he 
cannot  be  found,  then  by  leaving  such  copy  at  his  usual  place 
of  abode,  with  some  person  of  proper  age. 

Sec.  11.  If  the  goods  and  chattels  specified  in  any  writ  of 
^  replevin  shall  not  be  found,  or  shall  not  be  delivered  to  the 
plaintiff,  he  may  proceed  in  the  action  for  the  recovery  of  the 
same,  or  the  value  thereof. 

Sec.  12.  The  sheriff  shall  return  the  writ  at  or  before  the 
return  day  thereof,  with  the  afftdavit  thereto  annexed,  and 
the  names  of  the  persons  who  executed  the  bond  taken  by  him 
from  the  plaintiff,  and  their  places  of  residence;  and  he  shall 
state  in  his  return  in  what  manner  he  executed  the  writ;  and 
if  the  goods  and  chattels  specified  therein  shall  not  have  been 
replevied,  he  shall  state  in  his  return  the  cause  thereof. 

Sec.  13.  Whenever  any  officer,  upon  the  execution  of  a  writ 
of  replevin,  shall  take  a  bond  from  the  plaintiff  or  defendant, 
pursuant  to  tlie  proviwions  of  sections  eight  or  nine  of  this 
chapter,  he  shall,  within  two  days  after  taking  such  bond. 
notify  the  opposite  party  or  his  attorney,  or  in  case  of  bond 
given  by  the  plaintiff  the  person  from  whose  possession  the 
property  was  taken,  of  the  amount  of  such  bond  and  the 
names  of  the  sureties  thereon ;  and  if  the  party  for  whose 
benefit  such  bond  is  taken  shall  not  be  satisfied  with  the  suffi- 
ciency of  the  sure(ipH  taken  on  such  bond  by  the  officer,  on 
ilie  delivery  of  the  projierty  to  the  opposite  party  he  may,  at 
any  time  after  the  taking  of  such  bond,  hut  not  more  than  fen 
days  after  the  receipt  of  notice  thereof  as  aforesaid,  serve 
upon  such  officer  a  notice  that  he  excepts  to  such  sureties,  and 
such  officer  shall  give  notice  (licrcor  to  the  j)arty  giving  such 
bond,  or  his  attorney. 

Skc.  14.  Within  twenty  days  after  service  of  such  notice 
on   the  officer,  the  sureties  in   the  bond  so  executed  by  the 
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plaintiff  or  the  defendant,  shall  each  justify  by  making  an 
affidavit  that  he  is  a  freeholder  in  this  State  and  is  worth 
double  the  amount  of  the  penalty  of  such  bond  over  and  above 
all  demands  and  legal  exemptions,  or  within  the  same  time 
a  new  bond  similar  tu  that  required  by  sections  eight  or 
nine  of  this  chapter,  as  the  case  may  be,,Khall  be  executed  with 
new  sureties,  who  shall  justify  in  the  same  manner  herein  pro- 
vided :  Provided,  That  the  party  in  whose  favor  such  bond  is  proviso, 
taken  may,  at  any  time  after  the  taking  of  such  bond,  make  a  ™w  bSn'df 
motion  in  such  suit  that  the  court  order  a  new  bond  to 
be  given,  to  be  approved  by  the  court,  or  officer  hearing  such 
motion.  Such  motion  may  be  heard  in  oi>en  court,  or  by  the 
circuit  judge  at  chambers,  or  upon  the  order  of  such  judge,  by 
a  circuit  court  commissioner,  and  snch  court,  judge,  or  cir- 
cuit court  commissioner  on  sufficient  cause  shown,  may  order 
such  new  bond  to  be  given,  and  in  default  thereof  may  make 
such  further  order  for  the  custody  of  the  property  pending  the 
suits  as  the  court  or  such  officer  may  deem  necessary  to  pro- 
tect the  rights  of  the  parties. 

Sec.  15,    Such  affidavits,  and  such  bond  when  executed,  shall  Amdaviis,  etc. 
be  filed  in  the  office  of  the  clerk  of  the  court  to  which  the  writ 
shall  have  been  returned,  and  notice  thereof  shall  be  served  Notice, 
on   the  defendant  or  his  attorney,  within   the  twenty  days 
herein  specified. 

Sec.  16,  If  sureties  shall  not  justify,  or  if  such  new  bond  Judgment  of 
shall  not  be  executed  and  filed,  and  notice  thereof  given  as  ii^n'ce. 
herein  provided,  the  court  shall,  at  the  nest  term  after  such 
default,  render  judgment  of  discontinuance  against  the  plain 
tiff,  and  such  other  judgment  as  the  state  and  nature  of  the 
case  may  require,  in  order  to  restore  to  the  defendant  the 
properly  replevied,  and  to  compensate  him  for  his  damages. 

Sec.  17.    But  the  court  may  allow  the  plaintiff  fo  file  such  court  may 
new  bond,  with  sureties,  who  shall  justify  in  the  same  manner  bonlTnted. 
herein  prescribed,  at  the  terra  at  which  application  for  such 
judgment  is  made,  on  such  reasonable  terms  as  the  court  shall 
impose;   and   upon    such    bond   being  filed,   tlie   cause   shall 
proceed. 

Stx-,  18.    If  no  exception  shall  be  taken  to  the  sureties  in  5^'^^"  j''*;'" 
(he  bond  given  by  a  plaintiff  in  replevin,  as  herein  provided,  frmndP 
the  sheriff  shall  be  discharged  from  all  liability  for  the  suffi-  "''•'"'y' 
ciency  of  such  sureties;  and  the  bond  of  the  plaintiff  shall  be 
held  by  such  sheriff  for  the  benefit  of  the  defendant,  and  shall 
be  assigned  to  such  defendant  or  his  personal  representatives, 
If  judgment  be  rendered  for  him  in  such  action, 

Sdc,  19.    If  such  exception  shall  have  been  taken,  and  jndg-  Lisbuiiyof 
ment  of  discontinuance  shall  be  rendered  against  the  plain-  ^"im'casw, 
tiff  for  his  sureties  not  justifying  the  sheriff  shall  be  liable  »""i '*n'«'i'- 
for  the  sufficiency  of  such  sureties,  as  provided  by  law;  and 
snch  sheriff  shall  be  entitled  to  the  same  remedy  on  the  bond 
taken  by  him,  as  in  cases  of  bonds  given  on  the  arrest  of  a 
defendant  in  personal  actions;  and  all  the  provisions  of  law 
respecting  the  staying  of  proceedings  against  the  sheriff,  shall 
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be  applicable  to  actions  b;  the  sheriCE  on  such  replevin  bond, 
and  to  actions  against  him  in  relation  thereto. 

Bec.  20.  If  the  sheriff  return  to  the  writ  of  replevin  that 
the  defendant  has  been  dulj  summoned  in  either  of  the  modes 
hereinbefore  prescribed,  the  plaintiff  shall  declare  within  the 
same  time  as  in  personal  actions,  and  the  further  practice  and 
proceedings  in  the  case  shall  be  the  same  fls  in  actions  begun 
by  sumnious. 

Sbc.  21.  It  shall  he  sufficient  for  the  plaintiff  in  his  declara- 
tion, whether  the  original  taking  was  lawful  or  otherwise,  to 
allege  with  requisite  certainty  of  time,  place  and  value,  that 
the  defendant  received  the  property  to  be  delivered  to  the 
plaintiff  when  thereunto  afterwards  requested,  and  that  the 
defendant,  although  requested  so  to  do,  has  not  delivered  the 
same  to  the  plaintiff,  but  has  unlawfully  detained  the  same, 
to  the  damage  of  the  plaintiff  such  sum  as  he  may  specify. 

Sec.  22,  It  shall  not  be  necessary  (or  the  plaintiff  to  state 
'  in  his  declaration,  a  place  certain  within  the  township,  city 
or  village,  as  that  where  the  property  was  detained. 

Sbc.  23.  The  defendant  may  plead  the  general  issue  to  such 
declaration,  which  shall  be  in  the  same  form  as  in  personal  ac- 
tions, and  shall  put  in  issue  not  only  the  detention  of  the  prop- 
erty, but  also  the  property  of  the  plaintiff  therein,  and  his 
right  to  the  possession  thereof  at  the  time  of  the  commence- 
ment of  the  suit,  and  under  such  plea  the  defendant  may  give 
notice  of  any  special  matter  of  defense  to  the  action. 
I  Sec.  24.  If,  upon  the  trial  of  the  cause,  the  verdict  be  in 
favor  of  the  plaintiff,  the  same  jury  shall  assess  the  damages 
which  he  has  sustained  by  the  unlawful  taking  and  detention, 
or  by  the  unlawful  detftition  of  the  property;  but  if  judg- 
ment pass  for  the  plaintiff  by  default,  or  upon  an  issue  of  law, 
the  damages  may  be  assessed  by  the  court,  in  the  same  manner 
as  in  personal  actions. 

Sejc.  25.  When  either  of  the  parties  to  an  action  of  re- 
plevin, at  the  time  of  the  commencement  of  the  suit,  shall 
have  only  a  lien  upon,  or  special  property  or  part  ownership 
in,  the  goods  and  chattels  described  ia  the  writ,  and  is  not 
the  general  owner  thereof,  that  fact  may  be  proved  on  the 
trial,  or  on  the  assessment  of  value,  or  on  the  assessment  of 
damages,  in  all  cases  arising  under  this  chapter;  and  the 
finding  of  the  jury,  or  court,  as  the  case  may  be,  shall  be  ac- 
cording to  such  fact,  and  the  court  shall  thereupon  render 
such  judgment  as  shall  be  just  between  the  parties. 

Sec.  26.  If  the  goods  and  chattels  specified  in  the  declara- 
tion, shall  not  have  been  replevied  and  delivered  to  the 
plaintiff,  such  plaintiff,  in  case  he  shall  recover  upon  the 
whole  record,  shall  be  entitled,  in  addition  to  his  damages 
and  costs,  to  a  further  judgment  that  such  goods  and  chattels 
be  replevied  and  delivered  to  him  without  delay;  or  in  de- 
fault thereof,  that  such  plaintiff  do  recover  from  the  defend- 
ant the  value  of  such  goods  and  chattels,  as  the  same  shall 
have  been  assessed. 
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Sbc.  27.  The  execntioD  to  be  issued  upon  sncb  jadgment  Eiecution  in 
Hhall  commaDd  the  sheriff  to  levy  the  plaintiff's  damages  and'™"^'^' 
ooatB,  of  the  goods  and  chattels,  lands  and  teaementa  of  the 
defendant,  as  in  other  executions  against  property;  and  also 
to  replevy  the  goods  and  chattels  described  in  the  declaration, 
which  shall  also  be  specified  in  the  execution,  and  to  deliver 
them  to  the  plaintiff,  if  they  can  he  found  within  his  county, 
and  If  the  same  cannot  be  found,  then  that  he  levy  the  value 
of  such  goods  and  chattels,  specifying  the  same,  together  with 
the  aforesaid  damages  and  costs,  of  the  goods  and  chattels, 
lands  and  tenements  of  the  defendant,  as  above  provided. 

Sdc.  28.  The  sheriff  shall  proceed  in  the  same  manner  topowensnd 
collect  any  monies  directed  to  be  collected  upon  snch  execu-  ^elS."* 
tion,  as  upon  executions  against  property  In  personal  actions, 
and  he  shall  possess' the  same  powers  in  respect  to  the  replevy- 
ing of  the  property  described  therein,  as  are  herein  provided 
upon  the  execution  of  writs  of  replevin;  and  if  the  goods  and 
chattels  deBcribed  in  the  execution,  are  replevied  and 
delivered  to  the  plaintiff,  they  shall  be  irrepleviable. 

Sec.  29.  If  the  property  specified  in  the  writ  shall  have  Judcmeoi  for 
been  delivered  to  the  plaintiff,  and  the  defendant  recover  non-SSl^ew! 
judgment  by  discontinuance  or  nonsuit,  such  judgment  shall 
be,  that  the  defendant  have  return  of  the  goods  and  chattels 
replevied,  unless  he  shall  elect  to  waive  such  return  as  here- 
inafter provided;  and  also  that  he  recover  the  damages 
sustained  by  him  by  reason  of  the  detention  of  such  goods  and 
chattels,  which  damages  shall  he  assessed  by  a  jury  in  the 
proper  conrt. 

Sec.  30.     Whenever  the  plaintiff  or  defendant  shall  be  en- J^ipnwit  (or 
titled  to  a  return  or  surrender  of  the  property  replevied,  in- proi>er°y. 
stead  of  taking  judgment  for  such   return  or  surrender  as 
above  provided,  he  may  take  judgment  for  the  value  of  the 
property  replevied,  in  which  case  such  value  shall  be  assessed    ■ 
on  the  trial,  or  upon  the  assessment  of  damages,  as  the  case 
may  be,  subject  to  the  provisions  of  section  twenty-five  of 
this  chapter.     And  in  such  case  he  shall  be  entitled  to  a  Judgment 
judgment    against   the   sureties   in   the   bond   given   by   the  ^renea 
opposite  party,  on  the  delivery  of  the  property  to  him  by  the  ""  ^'"^■ 
officer,  as  well  as  against  the  principal.    When  judgment  shall 
be  rendered  against  a  party  and  his  sureties,  pursuant  to  the 
provisions  of  this  section,  any  execution  issued  thereon  shall  ^ecutionto 
direct  the  officer  to  whom  it  is  directed  to  make  the  amount  on  propellyot 
thereof  out  of  the  goods,  chattels,  lands  and  tenements  of  prtncipai. 
the  principal,  naming  him,  and  for  want  thereof,  out  of  the 
goods,  chattels,  lands  and  tenements  of  the  sureties. 

Skc.  31,     Whenever  any  damages  shall  be  assessed,  pnr- Notice  ot 
suant  to  any  provisions  contained  in  this  chapter,  the  same  ^^t!l!l^ 
notice  thereof  shall  be  given   to  the  adverse  party,  as  is 
required  by  law,  and  the  practice  of  the  court  in  the  like 
cases  in  personal  actions. 

Sec.  32.     If  the  property  specified  in  the  wTit  shall  not'"''*™*?"''' 
have  been  replevied  and  delivered  to  the  plaintiff,  and  the*^    *""* 
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defendant  recover  judgment,  fiut-Ii  judgment  ehall  be  for  costs 
only. 
Effector  Sec.  33.    Whenever  judgment  shall  pass  against  the  plain- 

fOT^jrn.  tiff  in  replevin,  wliether  b,v  default  or  otherwise  (except  when 
the  case  shall  be  dismissed  by  reason  of  some  default  in  the 
writ  or  the  service  thereof,  or  in  the  aRidavit),  and  a  return 
of  the  property  is  awarded,  no  writ  of  second  deliverance 
shall  be  allowed,  nor  shall  any  second  or  other  writ  of 
replevin  be  brought  for  the  same  cause,  but  the  plaintiff  in 
replevin  shall  not  thereby  he  barred  from  bringing  an  action 
for  the  same  property,  unless  the  judgment  in  the  action 
of  replevin  sWll  have  passed  against  him  on  the  merits. 
Properti- held  Sec.  34.  If  any  goods  or  chattels  which  are  replevied,  had 
attschjomt  In  been  attached,  they  shall,  in  case  of  judgment  for  a  return, 
certdn  coses.  \^  jjgj^  liable  to  the  attachment,  until  final  judgment  in  the 
suit  in  which  they  were  attached,  and  for  thirty  days  there- 
after, in  order  to  their  being  taken  in  execution;  and  if  such 
final  judgment  be  rendered  before  the  return  of  the  property, 
or  if  the  property  when  replevied  was  seized  and  held  on 
execution,  it  shall  be  held  subject  to  the  same  attachment  or 
seiaupe  for  thirty  days  after  the  return,  in  order  that  the 
execution  may  be  served  thereon,  or  the  service  thereof  com- 
pleted, in  like  manner  as  it  might  have  been  if  such  property 
bad  not  been  replevied. 
wnomMr  Sec.  35.     If  any  writ  of  return  or  other  execution  issued 

^"tond.  '°  favor  of  either  party  in  the  action  shall  be  returned  un- 

satisfied in  whole  or  in  part,  the  party  in  whose  favor  such 
writ  is  issued,  or  his  representatives,  may  have  an  action  upon 
the  bond  executed  by  or  on  behalf  of  the  opposite  party,  to 
recover  against  the  obligors  therein  the  value  of  the  property 
replevied,  and  the  moneys,  damages  and  costs  awarded  to 
such  party  and  such  bond  shall  be  assigned  to  such  party,  so 
entitled  to  an  action  thereon,  or  his  representatives,  on  their 
request. 
Proceedings.  Sec.  3C.  In  such  action  the  plaintiff  shall  assign  breaches 
of  the  condition  of  such  bond  as  in  other  cases;  and  the 
return  of  the  sheriff  to  the  execution  issued  in  the  action  of 
replevin  shall  be  evidence  of  such  breach ;  the  amount  recover- 
ed in  such  action  of  replevin,  and  remaining  uncollected,  shall 
Measure  ot  be  the  measure  of  the  damages,  if  the  value  o£  the  property 
dBinuRPH.  replevied  shall  have  been  so  recovered,  and  if  not  so  recovered 
and  a  return  or  surrender  thereof  shall  have  been  awarded, 
such  value  shall  be  added  to  the  damages  and  costs  recovered 
in  the  action  of  replevin,  and  the  amount  of  such  value,  dam- 
ages and  costs,  remaining  uncollected,  shall  form  the  mea.s- 
ure  of  damages. 
Miii«»iion  See,  37,     In  any  action  prosecuted  on  such  bond  given  by 

ofiiamae™.  either  party  in  action  of  replevin  for  the  deliverance  of  any 
property,  the  defendant  may  show,  in  mitigation  of  the  dam- 
ages, that  the  obligee  in  such  bond  had  only  a  lien  upon  it, 
or  special  property  or  part  ownership  in  said  property  at  the 
lime  of  commencement  of  suit  in  replevin,  and  that  the  de- 
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fendanls,  or  either  of  tbetii,  had  at  the  same  time  a  part 
ownership  or  other  valuable  interest  in  said  property;  and  if 
HUch  lien,  i^jtecial  projreiiy,  part  ownership,  or  other  interest 
of  said  obligee,  with  interest  thereon,  amount  to  less  than  the 
value  of  the  property  replevied,  a  corresponding  reduction 
shall  bo  made  from  such  value. 

Replevin  of  Beasts  Distrained. 

Sbc.  38.     Any  person   whose  beasts  are  distrained  or  ini-  '^'*'='^g^" 
pounded,  in  order  to  recover  any  penalty  or  forfeiture  snp-  Tre'^iBiraineii, 
posed   to  have  been  incurred  by  their  going  at  large,  or  to  **"■ 
obtain   satisfaction   for  any.  damages  alleged   to   have   been 
done  by  them,  may  have  a  writ  of  replevin  therefor  out  of 
the  proper  court,  and  the  same  proceedings  shall  be  had 
thereon  as  in  other  cases  of  replevin,  except  as  hereinafter 
provided. 

Sbc.  39.  Such  writ  shall  not  be  executed  in  any  case,  unless  AiBd»vii  to 
the  plaintiff  in  the  action,  or  some  person  knowing  the  facts, 
shall  make  and  annex  to  the  writ  an  affidavit  stating  therein 
that  the  beasts,  describing  them,  have  been  distrained  or  im- 
pounded, and  are  detained  by  the  defendant,  and  that  the 
plaintiff  therein  is  the  owner  of  such  beasts,  or  that  he.  has  a 
lawful  right  to  the  possession  thereof. 

Bbc.  40.    The  writ  shall  be  served,  and  the  pro|>erty  shall  be  Bond, 
appraised,  and  before  delivery  thereof  to  the  plaintiff,  a  bond 
shall  be  given  in  like  manner,  and  with  the  same  effect  as 
in  other  cases  of  replevin;  but  such  property  shall  not  be 
removed  by  the  officer  until  such  bond  shall  be  given;  and  if.""";!^ 
such  bond  be  not  given  within  the  time  limited  for  that  pur-*"^ 
pose,  the  property  shall  be  relinquished  by  the  sheriff,  and 
such  failure  shall  be  deemed  a  discontinuance  of  the  suit  by 
the  plaintiff. 

Sec.  41.  If  the  I)easts  shall  be  replevied  and  delivered  to  jmiRineni  lor 
the  plaintiff,  and  judgment  of  nonsuit  or  of  discontinuance  be  ■if**""*'"*- 
rendered  against  the  plaintiff,  or  if  it  appear  on  the  trial  that 
the  beasts  were  lawfully  distrained,  the  defendant  shall  have 
judgment  for  such  sum  as  shall  be  due  from  the  plaintiff,  for 
(he  penalty  or  forfeiture,  or  for  the  damages  for  which  the 
beasts  were  impounded,  together  with  all  the  lawful  fees, 
costs,  charges  and  expenses  incurred  by  reason  of  the  distress, 
to  be  assessed  as  in  other  cases,  and  also  bis  costs  of  the  ac- 
tion of  replevin. 

Rec.  42.     If  the  plaintiff  shall  recover  judgment  against  the  Judgment  tor 
defendant  by  default,  or  if  it  shall  appear  upon  the  trial  that '' 
the  beasts  were  distrained  withcmt  any  sufficient  or  justifiable 
cause,  the  plaintiff  shall  recover  his  damages  cansed  by  the 
unlawful  detention  of  such  beasts  to  be  assessed  as  in  other 
actions  of  replevin,  together  with  his  costs  of  suit. 
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Appearance 


CHAPTER  XXVIII. 
Garnishment  in  Courts  of  Record. 

Section  1.  In  all  personal  actions  arisinf;  upon  contract 
brought  in  the  several  courts  or  in  municipal  courts  of  civil 
jurisdiction,  whether  commenced  by  declaration,  writs  of 
capias,  summons  or  attachment,  and  in  all  cases  where  there 
remains  any  sum  unpaid  upon  any  Judgment  or  decree  ren- 
dered in  any  of  the  several  courts  hereinbefore  mentioned  or 
upon  any  transcript  of  a  judgment  filed  in  said  courts,  if  the 
plaintiff,  his  agent  or  attorney,  shall  file  with  the  clerk  of 
said  circuit  court  at  the  time  of.  or  after  the  commencement 
of  suit,  or  at  any  time  after  rendition  of  judgment  or  decree 
or  the  filing  of  a  transcript  of  judgment,  an  affidavit  stating 
that  he  has  good  reason  to  believe,  and  does  believe,  that  any 
person  (naming  him)  has  property,  money,  goods,  chattels, 
credits  or  effects  in  his  hands  or  under  his  custody  or  control, 
belonging  to  the  defendant  or  any  or  either  of  the  defendants, 
or  that  such  person  is  indebted  to  the  defendants,  or  any  or 
either  of  the  defendants,  whether  such  indebtedness  is  due 
or  not,  and  that  the^  principal  defendant  (naming  him  or 
them),  is  justly  indebted  to  the  plaintiff  on  such  contract, 
judgment,  decree  or  transcript,  in  a  given  amount,  over  and 
above  all  legal  set-offs  and  that  the  plaintiff  or  affiant  is  justly 
apprehensive  of  the  loss  of  the  same,  unless  a  writ  of  garnish- 
ment issue  to  the  aforesaid  person,  a  writ  of  garnishment 
shall  be  issued,  sealed,  and  tested  in  the  same  manner  as 
writs  of  summons,  and  directed  to  the  sheriff,  reciting  the 
commencement  of  said  suit,  or  the  rendition  of  judgment  or 
decree  against  the  principal  defendant,  or  any  or  either  of  the 
defendants,  or  the  filing  of  a  transcript  of  judgment,  and 
the  filing  of  the  affidavit  aforesaid,  and  thereupon  command- 
ing said  sheriff  to  summon  such  person  to  appear  before 
said  court  on  or  before  a  day  to  be  named  therein,  which  day 
shall  not  be  less  than  fourteen  days  from  the  date  of  issuing 
the  same,  to  make  disclosure  in  writing  under  his  oath  to  be 
filed  with  the  clerk  of  said  court,  touching  his  liability  as 
garnishee  of  the  principal  defendant,  or  any  or  either  of  the 
defendants  (naming  him  or  them),  as  charged  in  said  affi- 
davit, and  thenceforth  pay  no  money  and  deliver  no  property 
to  the  principal  defendant,  or  any  or  either  of  the  defendants, 
and  of  said  writ  make  due  return. 

Sec.  2-  From  the  time  of  the  service  of  such  writ,  the 
garnishee  shall  be  liable  to  the  plaintiff  to  the  amount  of 
property,  money,  goods,  chattels  and  effects  under  his  control, 
belonging  to  the  principal  defendant,  or  of  any  debts  due  or 
to  become  due  from  such  garnishee  to  the  principal  defendant, 
or  of  any  judgment  or  decree  in  favor  of  the  latter  against 
the  former,  and  for  all  property,  personal  and  real,  money, 
goods,  evidences  of  debt,  or  effects  of  the  principal  defendant, 
which  such  garnishee  defendant  holds,  by  conveyance,  trans- 
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fer  or  title  that  ia  void  as  -to  creditors  of  the  principal  de- 
fendant, and  for  the  value  of  all  property,  personal  and  real, 
money,  goods,  chattels,  evidences  of  debt  or  effects  of  the  princi- 
pal defendant,  which  such  garnishee  defendant  received  oj 
held  by  a  conveyance,  transfer,  or  title  that  was  void  as  to 
creditors  of  the  principal  defendant;  and  such  garnishee  de- 
fendant shall  also  be  liable  on  any  contingent  right  or  claim 
against  him  in  favor  of  the  principal  defendant.  ^ 

Sec.  3.  Unless  the  plaintiff  in  such  action  aball  within  ten  spocitam- 
days  after  notice  is  served  upon  him  or  his  attorney,  of  the  '^'^"^ato  ra. 
filing  of  the  garnishee's  disclosure  with  the  clerk  of  the  court, 
file  special  interrogatories  thereto,  or  file  a  demand  for  an 
examination  of  such  garnishee  before  the  judge  of  the  court 
or  a  circuit  court  commissioner,  such  disclosure  shall  be 
deemed  suGQcient  unless  the  judge  or  court  on  application  and 
showing  ahall  extend  the  time  for  filing  such  interrogatories 
or  demand  for  such  examination. 

Sec.  4.    If  special  interrogatories  shall  be  filed  to  such  dia-coproi 
closure  as  aforesaid,   the  garnishee  or  his  attorney  in  such  ierroK>torie( 
action  shall  be  served  with  a  copy  of  the  same,  together  with  a  '»'««"'"i- 
notice  from  the  plaintiff  or  his  attorney  that  such  garnishee 
is  required  to  answer  such  interrogatories  in  writing  within 
ten  days  after  such  service;  said  garnishee  shall  answer  the 
same  on  oath  and  file  such  answer  with   the  clerk  of  said 
court  within  said  (en  days :     Provided,  Such  time  may  be  proviso,  time 
extended  on    application   and   showing  to  said   coTixt.     If '"'«™'""' 
plaintiff  shall  file  in  said  cause  a  demand  for  the  examination  DemMd  for 
of  such  garnishee  before  said  judge  or  a  circuit  court  commis-  """      °"' 
sioner.  and  shall  cause  a  copy  of  the  same  to  be  served  on  such 
garnishee  defendant,  with  a  notice  from  the  plaintiff  or  his 
attorney  requiring  such  garnishee  to  appear  before  the  judge 
or  a  circuit  court  commissioner,  at  a  time  and  place  to  be 
named  in  such  notice,  not  less  than  three  nor  more  than  ten 
days  after  service  of  such  notice,  which  time  may  be  enlarged 
by  the  judge  or  commissioner  on   special  cause  shown,  and 
submit  to  an  examination,  on  oath,  concerning  all  matters  of 
his  liability  as  sach  garnishee  under  this  chapter,  which  copy 
shall  be  served,  and  such  service  proved  when  required,  in  the 
same  manner  as  in  eases  of  service  of  a  declaration  in  suits 
commenced  by  declaration ;  such  garnishee  defendant  shall  AppeannM. 
appear  and  iiiibmit  to  such  examination  as  required  by  such 
notice.    And  if  such  garnishee  shall  fail  to  appear  for  exami- 
nation at  the  time  and  place  appointed  by  such  notice,  or  if 
such  garnishee  shall  fail  or  refuse  to  file  his  answers  to  such  Fauurew 
written  interrogatories  as  required  by  this  chapter,  or  if  such  ?§?S!j.'" 
answers  are  not  fnll   and  responsive  to  such  written  inter- 
rogatories, the  judge  of  the  court,  or  a  circuit  court  com- 
missioner, upon  application  of  the  plaintiff,  shall  make  an 
order  that  the  garnishee  appear  before  him  and  submit  to 
such  examination  at  a  time  and  place  to  be  named  in  such 
order.     The  testimony  given  on  such  personal  examination  TeaikmanyiD 
shall  be  rediicfd  tp  writing  by  the  commisBioner  or  judge,  ^i^flS?  , 


216  PUBLIC  ACTS,  1915— No.  314. 

signed  by  the  garnisliee,  and  filed  with  the  clerk  of  the  court, 
and  the  Rame,  and  the  answer  to  the  written  interrogatories, 
in  cases  where  written  interrogatories  are  filed  and  answered 
as  above,  shall  be  deemed  part  of  (he  disclosure  of  such  gar- 
ForeiEn  cor-  nishee.  The  provisions  of  this  section  shall  apply  to  foreign 
porai  ne.  corporations  doing  business  within  this  State,  and  service 
shall  be  valid  when  made  upon  the  resident  agent  of  said 
foreign  corporation :  Provided,  hovrever,  That  this  section 
shall  not  be  construed  to  require  the  personal  attendance 
for  examination  of  any  oflScer,  or  agent  of  such  foreign  corpo- 
ration not  found  within  this  State,  but  the  personal  exami- 
nation of  any  officer,  or  agent  of  ench  corporation  without 
this  State,  may  be  had  in  the  state  of  his  residence,  in  the 
same  manner  as  depositions  are  taken  of  parties  without  the 
State. 
Ftiiureof  Sec.   5.     If  such  garnishee  does  not  appear  and  file  his 

SfflJe*!-        disclosure  with  the  clerk  of  the  court  as  aforesaid,  on  or 
chuure,  etc.      before  the  return  day  of  such  writ,  or  if  the  time  for  so  doing 
be  extended,  as  hereinafter  provided,  then  at  the  expiration  of 
such  extended  period,  or  if  special  interrogatories  shall  be  filed 
and  served  as  provided  by  this  chapter,  and  such  garnishee 
does  not  file  his  answere  thereto  as  required  by  tlie  notice 
thereon,  or   if  demand  for  his   examination   before  a  judge 
or  a  circuit  court  oomiuissioner  be  filed  and  a  copy  served 
as  provided  by  tliis  chapter,  and  such  garnishee  does  not 
appear  and  submit  to  an  examination,  as  required  by  the 
Enirrof         notice  indorsed  thereon,  the  default  of  such  garnishee  for 
default.  want  of  appearance  and  disclosure,  or  want  of  answers  to 

such  special  interrogatories,  or  for  want  of  appearance  and 
submission  to  such  examination,  may  be  entered  in  the  cause, 
and  made  absolute  as  in  other  personal  actions,  and  in  case 
jucigmont  and  a  final  judgment  against  the  principal  defendant,  judgment 
eiecutioii.        1^^^,  jjg  rendered  and  execution  issued  against  such  garnishee, 
his  goods  and  chattels,  lands  and  tenements,  for  such  amount 
as  the  plaintiff  shall  recover  against  the  principal  defendant, 
iinwdefouii     Kuch  defaults  may  be  set  aside  for  any  cause  for  which  dc- 
BetMide.         faults  for  want  of  appearance  and  plea  may  be  set  aside 

upon  such  terms  as  the  court  shall  impose. 
Time  lor  Sec.  fl.   A  circuit  Court  commissioner  of  the  county  where 

eSa^?  ■'">'^h  proceedings  shall  be  commenced,  or  the  circuit  judge, 
may,  for  proper  cause  shown,  by  affidavit  of  any  credible 
person,  make  an  order  extending  the  time  for  the  garnishee 
to  file  his  disclosure,  and  such  order  shall  be  filed  with  the 
clerk  of  the  court,  and  a  copy  thereof  served  on  the  plaintiff, 
or  his  attorney,  but  such  time  shall  not  he  extended  more 
than  three  times,  except  by  consent. 

Sec.  7.  If  upon  the  disclosure,  or  the  trial  of  the  statutory 
issue  hereinafter  provided  for,  it  shall  appear  that  the  gar- 
nishee had  in  his  possession  at  the  time  of  the  service  of  the 
process  upon  him.  or  thereafter,  any  promissory  note,  bill  of 
exchange,  order,  receipt,  bond,  or  other  written  promise  for 
the  payment  of  money,  or  the  delivery  of  property  belonging 
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to  the  principal  defendant,  the  garnishee  shall  deliver  the 

same  to  the  commissioner  or  other  person  appointed  bjr  the 

judge  or  commissioner  as  a  receiver,  if  by  him  or  the  courts 

so  ordered;  and  it  shall  be  hia  duty,  under  the  direction  of 

the  court  to  collect  and  apply  the  proceeds  upon  ^nj  execution  proceeds,  how 

in  favor  of  the  plaintiff  and  against  the  garnishee,  and  to  pay  ""Piod. 

him  the  surplus,  if  any. 

Sbc.  8.    If  it  shall  appear,  as  aforesaid,  that  the  garnishee  Propertr 
had  in  his  possession,  as  aforesaid,  any  personal  property  of  mor^i^  eic. 
tbe  principal  defendant,  and  that  the  same  is  subject  to  any 
pledge,  lien  or  mortgage,  and  at  the  time  of  the  disclosure  has 
not  been  sold  by  the  garnishee,  the  same  shall  be  delivered  by 
the  garnishee  to  the  commissioner  or  receiver,  if  the  com- 
missioner or  judge  so  order,  to  be  by  him  disposed  of  under 
the  direction  of  the  court,  if  a  greater  amount  than  the  in- 
cumbrance can   be  obtained  therefor,  and  after  paying  the 
amount  of  such  incumbrance  to  apply  the  balance  as  afore- 
said, or  the  plaintiff  may  be  allowed  by  like  order  to  pay  or  Tender  or 
tender  the  amount  due  the  garnishee.  pWrnui. 

Sec.  9.     If,  in  either  of  the  cases  specified  in  the  two  pre- LUbiuiy  of 
ceding  sections,  the  garnishee  shall  refuse  to  comply  with  the  JSI^i'iS '*"' 
order  of  the  judge  or  commissioner  for  delivering,  snch  gar-  oommtosion. 
nisbee  shall  be  held  liable  for  the  amount  of  the  note,  order, 
choses  in  action,  or  personal  property,  upon  the  report  of  the 
commissioner  of  snch  refusal  and  amount,  and  judgment  shall 
be    rendered    and    execution    issued    accordingly,    as    upon 
default. 

Sec.  10.    In  either  of  said  cases  the  judge,  commissioner,  R«M>rt 
or  receiver,  shall  add  to  his  report  a  statement  of  any  order  ^^^^ 
made  by  him,  and  the  delivery  to  him  of  any  property  or  "t  order, 
thing,  with  a  description  and  valuation  thereof,  to  be  ascer- 
tained by  appraisement  or  inquiry  upon  oath,  or  in  such  mode 
as  the  commissioner  or  judge  shall  direct. 

Bbc.   11.     The  afBdavit  for  the  writ  of  garnishment  shall  AfBdavit 
be   held   and   considered   as   a    declaration   by   the   plaintiff  d^uatlon. 
against  the  garnishee  as  defendant;  and  upon  the  filing  of  the 
garnishee  disclosure,  or  upon  filing  of  the  answers  to  suchjE^Ktof 
written  interrogatories,  in  cases  where  the  same  are  required  "" 

and  filed,  or  upon  the  filing  of  the  report  of  the  testimony 
or  statement  made  by  such  garnishee  on  snch  personal  ex- 
amination in  cases  where  such  examination  is  had,  the  matter 
of  such  affidavit  shall  be  considered  as  denied,  except  so  far 
ns  the  same  is  admitted  by  such  disclosure,  answers  to  inter- 
rogatories or  report,  which  admission  shall  have  the  effect  of 
admissions  in  a  plea,  and  also  shall  be  prima  facie  evidence  ot 
tlie  matters  therein  admitted.  And  thereupon  a  statutory  issue 
shall  be  deemed  framed  for  the  trial  of  the  question  of  the 
garnishee's  liability  to  the  plaintiff.  And  judgment  may  be 
rendered  against  such  garnishee  defendant,  as  upon  declara- 
tion and  plea,  or  on  plaintiff's  motion  to  the  court  at  any  time 
after  final  judgment  against  the  defendant  in  the  principal 
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arrived,  no  judgment  shall  pass  notil  after  the  time  of  ma- 
taritj,  which  shall  be  named  in  the  finding  or  verdict. 

Stx:.   19.     When  tihe  garnishee  shall    be  chargeable,   by  judgment  tor 
reason  of  any  goods  or  chattels,  other  than  money,  which  SS'Sbfect 
he  holds  or  is  bound  to  deliver  to  the  principal  defendant,  not  »o  ii«i- 
subject  to  any  lien,  judgment  shall  be  rendered  and  execution 
issued  against  the  garnishee  for  so  much  thereof  as  may  be 
necessary  to  satisfy  the  same,  and  he  shall  make  delivery  to 
the  officer,  who  shall  sell  and  apply  and  account  for  the 
proceeds  as  usual  in  ordinary  executions. 

See.  20.     If  the  garnishee  be  found  to  be  under  contract  whan  undw 
for  the  delivery  of  any  specific  article  to  the  principal  de-  Sd'Swlr 
fendant,   or   to   make   payment   therein,   judgment    shall   be  ariiciea. 
rendered,  and  execution  issued  against  the  garnishee  for  so 
much  thereof  as  shall  be  necessary  to  satisfy  such  execution, 
which  articles  shall  be  paid  and  delivered  to  the  plaintiff  ac- 
cording to  the  contract. 

Sec,  21.    When  such  specific  goods  were  to  be  delivered  to  wi>«> 
the  principal  defendant  at  a  certain  time  and  place,  the  ^IdflM  time 
garnishee  shall  not  be  compelled,  by  reason  of  the  garnish- " ''"""'y- 
ment,  to  deliver  at  any  other  time  and  place,  but  may  deliver 
as  provided  for  in  the  contract,  unless  previously  adjudged 
liable  as  garnishee. 

Sec.  22.     The  plaintiff  shall  be  deemed  the  agent  of  the  Pbontis 
principal  defendant  for  the  purpose  of  recovering  the  goods,  rtpSJ^^ST' 
chattels  and  articles  mentioned  in  the  two  preceding  sections,  dewndMi. 
and  may  levy  his  execution  thereon  to  the  amount  of  his  debt 
and   costs;  and  if  no  division  of  such  goods,  chattels  or 
articles  can  be  made,  the  whole  may  be  sold ;  and  the  prop- 
erty unsold,  and  the  surplus  proceeds  of  the  property  sold, 
shall  be  delivered  by  the  officer  to  the  principal  defendant  on 
demand. 

Sbc.  23.    If  any  person  adjudged  liable  as  garnishee  for  any  wsot 
goods,  chattels,  or  other  property  whatever,  shall  refuse  tofetuKeto 
expose  the  same  so  that  the  plaintiff  may  levy  his  execution  ^Sdos  (or 
thereon,  the  court  shall,  on  return  thereof  made  by  the  officer,  '*vr- 
grant  a  rule  upon  such  garnishee  to  show  cause  why  execu- 
tion should  not  issue  against  said  garnishee,  his  own  goods 
and  estate;  and  upon  due  service  of  such  rule,  and  no  suffi- 
cient canse  shown  to  the  contrary,  execution  shall  be  issued 
against  him  for  such  sum  as  the  court  may  adjudge. 

i^EC.  24.     All  bills  of  exchange  and  promissory  notes,  ornuiBot 
other  n^otiable  instruments,  in  the  hands  of  the  garnishee  at  ^.^'d^ed 
the  time  of  the  service  of  the  writ  of  garnishment,  shall  be  effects- 
deemed  effects  under  the  provisions  of  this  chapter,  and  if  it 
shall  appear  by  the  disclosure,  that  the  garnishee  at  such 
time,  or  thereafter,  and  prior  to  the  disclosure,  is  indebted 
to  the  principal  defendant  by  such  bill,  note  or  negotiable 
instrument  made  payable  in  this  State,  or  the  parties  to  which, 
at  the  time  of  making  the  same,  resided  in  this  State,  the 
judge  or  commissioner  may  issue  a  citation  requiring  the  ciuttan  to 
principal  defendant  to  appear  before  him  within  ten  days  and  «uun^ttan 
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answer  od  oath  all  interrogatories  reepecting  the  possession, 
transfer,  or  other  disposition  of  said  bills,  notes  or  other  ne- 
gotiable inBtmrnestB,  and  such  order  may  contain  the  name 
of  any  other  person  supposed  to  claim  an  interest  in  such 
paper,  so  that  he  may  appear  and  show  that  the  same  was 
transferred  to  him  in  good  faith,  and  for  an  adequate  con- 
sideration, before  the  service  of  the  writ  of  garnishment; 
and  such  citation  may  be  served  by  any  person  at  least  five 
days  prior  to  the  return  day,  service  shown  by  aGQdavit,  and 
annexed  to  the  commissioner'a  report.  Such  citation  shall 
also  contain  an  order  enjoining  and  restraining  said  princi- 
pal defendant  from  selling,  transferring,  or  in  any  way  dis- 
posing of  any  such  bill  of  exchange,  promissory  note  or  other 
negotiable  instrument;  and  in  case  of  any  violation  by  said 
defendant  of  such  order,  he  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  in  which  such  action  is  pending,  and  shall 
be  punishable  as  in  other  cases  of  contempt. 

Sec.  25.  The  parties  cited  shall  be  examined  in  like  manner 
as  the  garnishee,  and  if  it  shall  not  appear  that  the  note  or 
bill  was  so  transferred  the  maker  or  acceptor  shall  be  chained 
as  garnishee,  and  the  payment  of  the  judgment  rendered 
against  him  shall  be  a  discharge  from  the  note,  or  such  part 
thereof  as  is  equal  to  the  amount  so  paid  by  bim,  together 
with  all  costs  taxed  in  his  favor. 

Sec.  26.  If  the  principal  defendant,  or  other  party  cited 
shall  refuse  to  appear  upon  such  citation  npon  the  filing  of 
the  report,  he  may  be  proceeded  against  as  for  a  contempt,  or 
brought  before  the  court  on  a  bench  warrant,  and  fined  in 
the  discretion  of  the  court,  and  held  in  custody  until  dis- 
closure to  the  court,  the  same  to  be  reduced  to  writing  by  the 
clerk  and  attached  to  the  report. 

Sec.  27,  No  disclosure,  as  answer  of  any  person,  or  any 
other  proceeding  under  the  provisions  of  this  chapter,  shall  be 
used  in  evidence  upon  any  criminal  prosecution  against  such 
person,  except  upon  a  prosecution  of  the  garnishee  for  per- 
jury in  making  his  disclosure. 

Se)C.  28.  When  the  answer  of  the  garnishee  shall  declare 
that  any  other  person  than  the  defendant  claims  the  indebted- 
ness or  property  in  his  hands,  or  any  part  thereof,  and  the 
name  and  residence  of  such  claimant,  the  court  may,  on 
motion,  order  that  such  claimant  be  inter-pleaded  as  a  de- 
fendant to  the  garnishee  action,  and  that  notice  thereof, 
setting  forth  the  fact  that  a  copy  of  such  order  in  such  form 
as  the  court  shall  direct,  be  served  upon  him;  and  after  such 
service  shall  have  been  made,  the  garnishee  may  pay  or  deliver 
such  indebtedness  or  property  to  the  clerk  of  the  court,  and 
have  a  receipt  thereof,  which  shall  be  a  complete  discharge 
from  all  liability  to  any  party  for  the  amount  so  paid  or  the 
property  so  delivered.  Such  notice  shall  be  served  within  or 
without  this  State  by  any  competent  person,  and  proof  of  the 
fact  of  such  service  shall  be  made  by  affidavit  and  filed  with 
the  clerk  of  the  court  where  such  garnishee  proceedings  are 
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commeDced.     If  sueli  personal  service  cannot  be  bad,  tben 
snch  service  shall  be  made  as  the  court  sball  direct.    Upon  ci^msm 
such  service  being  made  and  proof  thereof  being  filed  in  the  dJf^jiot 
cause,  snch  claimant  shall  be  deemed  a  defendant  to  the  to  girniahee 
garnishee  action  and  within  twenty  days  shall  answer,  setting  "*  "  ' 
forth  his  claim  or  any  defense  which  the  garnishee  might  have 
made.    In  case  of  default,  jadgment  may  be  rendered,  which  Effect  <rf 
shall  couclnde  any  claim  on  the  part  of  such  defendant;  for'"**™^' 
the  purpose  of  tiding  the  title  as  between  the  plaintiff  and 
any  defendant  or  defendants,  and  between  twcor  more  de- 
fendants BO  interpleaded,  to  the  money,  property  or  indebted- 
ness paid  to  or  delivered  to  the  clerk  as  aforesaid,  the  court 
may  order  an  issue  to  be  formed  and  may  proceed  to  try  the  luue. 
same  or  direct  the  trial  thereof  by  a  jury  as  in  other  cases. 
Such  issue  may  be  in  the  form  provided  in  this  chapter  for 
actions  between  the  plaintifF  and  the  garnishee;  and  the 
judgment  or  judgments  entered  therein  shall  have  the  same 
force  and  effect  as  in  suits  between  the  same  parties  relative 
to  the  same  subject  matter. 

Sec.  29.  If  the  plaintiff,  in  addition  to  the  allegations  here-  PioceedinsB 
inbefore  required  to  be  contained  in  the  afiBdavit  for  the  writ  jlfi'M'.?""- 
of  garnishment,  shall  set  forth  in  such  affidavit  that  the 
principal  defendant  is  a  non-resident  of  the  county  or  state 
where  the  snit  is  commenced,  or  that  one  of  the  principal  de- 
fendants is  a  non-resident  of  the  county  or  State,  where  there 
is  more  than  one  principal  defendant,  or  a  foreign  corpora- 
tion created  in  any  jurisdiction  (naming  it),  the  principal 
writ  or  declaration  and  affidavit  may  be  filed  of  the  day  of 
issue,  and  the  writ  of  garnishment  may  be  served  as  in 
ordinary  cases;  and  within  sixty  days  after  such  service  the 
plaintiff  shall  cause  to  be  delivered  to  such  non-resident  de- 
fendant or  defendants,  or  the  president,  secretary,  cashier 
or  treasurer  of  such  foreign  corporation  residing  out  of  this 
State,  or  upon  any  officer,  clerk  or  agent  residing  or  to  be 
found  within  this  State,  a  true  copy  of  the  principal  writ  or 
declaration,  affidavit  and  writ  of  garnishment,  with  return 
of  service  thereon,  and  with  a  written  or  printed  notice  at- 
tached, signed  by  the  plaintiff  or  his  attorney,  stating  that 
said  non-resident  defendant  or  defendants,  or  foi^eign  corpo- 
ration, is  notified  to  appear  and  defend  within  thirty  days 
after  such  service,  or  default  will  be  entered  and  judgment 
taken,  and  upon  filing  an  affidavit  of  such  service,  further 
proceedings  to  judgment  may  be  had  as  in  ordinary  personal 
actions.  If  there  is  more  than  one  defendant,  some  of  whom 
reside  within  this  State,  notice  shall  be  served  on  the  resi- 
dent defendants  of  the  time  and  manner  of  giving  notice  to 
the  non-resident  defendants. 

Sec.  30.    Whenever  the  action  shall  be  commenced  by  writ  proceedines 
of  attachment  against  a  non-resident  defendant  or  foreign  Muaunem.''^ 
corporation,  and  a  writ  of  garnishment  shall  issue,  the  same 
proceedings  shall  be  had  in  respect  to  personal  service  upon 
the  principal   defendant,  as  are  specified  in  the  previous 
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Sec.  31.  WheD  the  garnishee  shall  be  adjudged  liable  as 
such  except  when  it  is  otherwise  specially  provided,  judg- 
ment shall  be  rendered  and  execution  issue  against  sach 
garnishee,  his  own  goods  and  estate,  for  the  amount  of  the 
judgment  and  costs  against  the  principal  defendant,  if  the 
garnishee's  liability  shall  be  for  bo  much,  otherwise  for  the 
amount  thereof. 

Sec.  32.  If  any  person  gamisheed  shall  have  in  his  posses- 
sion any  of  the  property  aforesaid  of  the  principal  defendant, 
which  he  holds  by  a  conveyance  or  title  that  is  void  as  to 
creditors  of  the  defendant,  or  if  any  person  gamisheed  shall 
have  received  and  disposed  of  any  of  the  property  aforesaid 
of  the  principal  defendant,  which  is  held  by  a  conveyance  or 
title  that  is  void  as  to  creditors  of  the  defendant,  he  may  be 
adjudged  liable  as  garnishee  on  account  of  such  property 
and  for  the  value  thereof,  although  the  principal  defendant 
could  not  have  maintained  an  action  therefor  against  him. 

Sec.  33.  Two  or  more  persons,  severally  liable,  may  be 
gamisheed  in  the  same  action,  and  their  disclosures  and  all 
other  proceedings  shall  be  several  and  judgment  shall  be 
rendered  for  such  sum  as  the  court  shall  order,  for  or  against 
each  severally,  and  execution  may  issue  accordingly. 

Sbc.  34.  Execution  may  be  issued  by  the  court  against  the 
principal  defendant  for  any  balance  due  the  plaintiff,  on  his 
judgment  against  such  defendant,  beyond  the  amount  for 
which  the  garnishee  or  garnishees  shall  be  found  liable;  and 
further  execution  may  be  issued  from  time  to  time,  against 
such  defendant,  or  any  garnishee,  as  the  court  may  order, 
until  the  satisfaction  of  the  judgment  in  full. 

Seo.  35.  The  judgment  against  any  person,  as  the  garnishee, 
sliall  acquit  and  discharge  such  garnishee,  his  executors 
or  administrators,  from  all  demands  by  the  principal  de- 
fendant, his  executors  or  administrators,  for  all  such  moneys 
or  property,  as  aforesaid,  paid  or  delivered  by  the  garnishee 
by  force  of  such  payment;  and  if  any  garnishee  shall  be  sued 
therefor,  or  for  anything  done  by  virtue  of  the  provisions  of 
this  chapter,  he  may,  under  the  general  issue,  give  the  special 
matter  in  evidence. 

Sec.  36.  If  any  person  named  in  the  affidavit  for  the  writ  of 
garnishment  shall  be  stated  to  reside  out  of  the  county  in 
which  the  suit  in  garnishment  is  brought,  such  writ  may  be 
served  by  any  competent  person,  and  any  execution  against 
the  garnishee  shall  be  directed  to  the  sheriff  of  any  county  in 
this  State  in  which  such  person  may  reside.  Such  sheriff 
shall  serve  said  execution  in  the  manner  required  to  be  served 
in  other  cases,  and  shall  make  return  of  his  doings  to  the 
clerk  of  the  county  from  which  the  execution  issued. 

See.  37.  No  person  shall  be  adjudged  a  garnishee  in  either 
of  the  cases  following,  to-wit: 

1.  By  reason  of  any  ihoney  or  thing  received  or  collected 
by  him  as  sheriff  or  other  oflBcer,  by  force  of  an  execution 
or  other  legal  process,  in  favor  of  the  principal  defendant ; 
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2.  By  reason  of  an;  money  in  his  hands  as  a  public  officer, 
for  which  he  is  accountable,  merely  as  such  officer,  to  the 
principal  defendant; 

3.  Nothing  in  this  chapter  contained  shall  be  applicable 
to  any  indebtedness  of  such  garnishee  to  the  principal  de- 
fendant, for  the  personal  labor  of  such  defendant,  or  his 
family,  unless  aucb  indebtedness  exceed  the  amount  allowed 
him  as  exempt  under  section  five  of  chapter  seventy-six  of 
this  act,  and  in  case  of  sncfa  excess,  only  to  tbe  amount  of 
such  excess. 

Bbc.  38.    Every  garnishee  shall  in  his  disclosure  be  allowed  GMoiahee 
to  claim  any  off-set  which  he  may  justly  have  against  the  *""**' •"■^' 
principal  defendant,  of  which  he  could  have  availed  himself 
if  he  had  not  been  gamlsheed,  and  shall  be  liable  only  for  the 
balance  after  adjustment   of  mutnal  demands:     Provided,  provjgo 
That  in  such  adjustment  no  claims  for  unliquidated  damages  SSjJimfc***' 
for  wrongs  or  injuries  shall  be  considered. 

8bc.  39.  If  the  garnishee  shall  appear  and  make  disclosure,  co«bo( 
as  before  provided,  he  shall  be  allowed  his  costs  for  trial  Sicm£^ 
and  attendance  as  in  case  of  a  witness,  and  in  case  an  at- 
torney is  employed  to  prepare  such  disclosure  such  further 
sum  as  the  court  shall  think  reasonable  for  his  counsel  fees 
and  other  necessary  expenses;  and  in  case  he  shall  be  ad- 
judged liable,  the  same  may  be  taxed  and  deducted  from  the 
property  or  money  in  his  hands,  and  he  shall  be  chargeable 
only  for  the  balance,  and  if  tbe  garnishee  shall  be  discharged, 
whether  by  reason  of  his  having  no  money  or  property,  or 
because  the  plaintiff  shall  not  recover  judgment  against  tbe 
principal  defendant,  or  for  any  other  cause,  his  said  costs 
and  charges  shall  be  paid  by  the  plaintiff,  and  tbe  garnishee 
may  have  the  same  taxed,  and  judgment  and  execution 
therefor, 

Sbc.  40.  If  any  person  summoned  as  a  garnishee,  or  if  any  Tain  uuwer. 
officer,  agent  or  other  person  who  shall  appear  and  answer'™  ''*'"'■ 
for  a  corporation  so  summoned,  shall,  upon  bis  disclosure  or 
examination  on  oath,  knowingly  and  wilfully  answer  falsely, 
he  shall,  out  of  his  own  goods  and  estate,  pay  to  the  plaintiff 
in  gamishmeot,  or  to  his  executors  and  administrators,  the 
full  amount  due  on  the  judgment  recovered  therein,  with 
interest,  to  be  recovered  in  a  special  action  on  the  case ;  and 
he  shall,  moreover,  on  conviction  thereof,  upon  indictment, 
be  adjudged  guilty  of  perjury. 

Sac.  41.    A  failure  to  recover  judgment  against  the  princi-  what  deemed 
pal  defendant,  or  a  satisfaction  of  such  judgment,  in  any  uS^""" 
manner,  shall  he  deemed  a  discontinnance  of  all  proceedings 
against  the  garnishee. 

Sbc.  42.    Any  judgment  or  final  order  in  a  suit  in  garnish-  Reversal  ot 
ment  may  be  set  aside  or  removed  to  the  supreme  court,  in  J"''e'"*"'- 
like  manner  and  with  the  same  effect  as  in  other  personal 
actions. 

Sec.  43.    Any  party  may  have  an  order  on  the  commissioner  0"ier  for 
for  amendment  of  his  report,  or  for  a  further  report  upon  a  j^^^t  eic 
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motion  for  cause  shown  and  after  like  notice  as  in  otber 
cases;  and  upon  like  proceedings  any  party  may  have  any 
other  order  on  the  commissioner  to  which  he  may  be  entitled, 
at  any  time,  in  the  progress  of  the  cause. 

Bondtorstftr       8b)c.   44.     The  principal   defendant   in  any  such  action, 

o(  prooeedinw  ^jjgp^jn  process  of  garnishment  shall  have  been  issued,  may 
at  any  time  after  service  of  such  process,  and  previous  to 
the  rendering  of  judgment  thereon,  file  with  the  clerk  of  the 
court  bis  bond,  with  at  least  two  sufficient  sureties,  to  the 
plaintiff  as  obligee  in  a  penal  sum  equal  to  double  the  amount 
of  the  claim  of  the  plaintiff,  as  sworn  to  in  the  affidavit  filed 
for  tbe  writ  of  garnishment,  and  with  conditions  to  pay  any 
judgment  obtained  against  the  defendant  or  defendants  in 
such  action,  and  abide  the  order  of  the  court  therein,  and 
which    bond   and    the   sureties    thereof   shall   be   previously 

Approval.  approved  by  tbe  judge  of.  the  court  or  circuit  court  com- 
missioner, on  a  notice  of  at  least  twenty-four  hours,  to  the 
plaintiff  or  bis  attorney,  of  the  time  and  place  of  presenting 
such  bond  for  approval ;  and  if  neither  the  plaintiff  nor  his  at- 
torney shall  reside  in  the  same  city,  village  or  township  where 
said  bond  is  to  be  presented  for  approval,  such  notice  shall  be 
a  notice  of  at  least  four  days,  and  at  least  one  day  shall  be 
added  to  such  notice,  for  each  additional  one  hundred  miles, 
or  fraction  thereof,  of  distance;  and  such  judge  or  com- 
missioner shall  examine  the  defendant  and  sureties  on  oath 
as  to  their  sufficiency  and  responsibility,  and  may  take  other 
evidence  in  relation  thereto  in  his  discretion,  as  either  party 

Effect  of  bond,  may  offer.  On  filing  such  bond  so  approved,  with  the  clerk 
of  the  court,  the  proceedings  in  garnishment  shall  be  thereby 
discontinued,  and  the  eoste  thereof  shall  abide  the  event  of 
the  principal  suit;  and  if  the  plaintiff  shall  recover  juc^meut 
against  the  principal  defendant,  on  application  to  the  court, 
execution  thereon  may  be  ordered  to  issue  against  the  sureties 

Notioeto  in  such  bond,  as  well  as  the  defendant.  Whenever  any  pro- 
ceedings in  garnishment  shall  be  discontinued,  by  reason  of 
tbe  filing  of  such  bond,  as  above  provided,  the  clerk  of  the 
court  shall  forthwith  notify  the  attorney  for  the  plaintiff  in 
such  suit,  of  the  filing  of  such  bond,  and  such  attorney  shall, 
within  twenty-four  hours  after  the  receipt  of  such  notice 
from  the  clerk,  give  notice  in  writing,  to  the  persons  against 
whom  process  of  garnishment  shall  have  been  issued,  that 
the  proceedings  in  garnishment  in  such  suit  have  been  dis- 
continued, which  notice  shall  be  served  upon  the  attorney 
for  the  garnishee,  if  he  shall  have  appeared  by  attorney,  other- 
wise upon  the  garnishee,  and  may  be  served  in  the  same  man- 
ner as  other  notices  are  required  to  be  served. 

Hbc.  45.  In  all  cases  where  tbe  principal  defendant  does 
not  appear  in  the  cause  within  the  time  fixed  by  the  statute 
and  rules  of  court  for  such  appearance,  the  plaintiff  shall 
proceed  and  perfect  his  judgment  against  such  principal  de- 
fendant as  soon  as  he  shall  l^  entitled  thereto  under  the  rules 
and  practice  of  the  court,  and  in  default  thereof  snch  court 
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may,  in  its  discretion,  on  motion  of  tbe  garnishee  defendant 
or  any  one  interested  in  the  proceedings,  render  judgment 
discontinning  snch  garnishee  proceedings  with  costs  against 
the  plaintiff. 

Sec.  46,     All  corporations  of  whatsoever  natnre,  may  be  CotporMiom. 
served  and  proceeded  against  as  garnishees  in  the  same  man-  S        "" 
ner.and  with  like  effect  as  individuals  under  the  provisions 
of  this  chapter  and  the  niies  of  law  relative  to  proceedings 
against   corporations:     Provided.  That  when    a    municipal  Pn>^^«j. 
corporation  is  proceeded   against  as  provided  for  in  this  mi^nttion*. 
chapter,  judgment  shall  have  been  obtained  in  a  court  of 
competent  jurisdiction  by  the  plaintiff  against  the  principal 
defendant   before    garnishment    proceedings    shall    be    com- 
menced against  such  municipal   corporation :     Provided  fur-  Funhei 
ther,  That  in  all  cases  of  foreign  corporations,  if  the  officer  f^J^'cor- 
or  agent  served  shall  neglect  or  refuse  to  file  disclosure  toP"""<""- 
said  writ,  as  hereinbefore  in  this  chapter  provided,  the  default 
of  said  foreign  corporation  may  be  entered  as  in  other  cases, 
and  upon  entry  of  judgment  against  tbe  principal  defendant, 
judgment   may   be    entered    in    said    garnishee   proceedings 
against  said  foreign  corporation  for  the  amount  thereof,  in- 
cluding costs:  Provided  further,  That  no  judgment  on   de- *^n^ 
fault  shall  be  rendered  against  said  foreign  corporation  until  fJSpn^i 
the  expiration   of   sixty   days  after  the   entry   of  judgment  2^^""* 
against  the  principal  defendant,  and  the  plaintiff  shall  within  ^°"^fR^^ 
twenty  days  after  judgment  against  the  principal  defeDdant.  *"" 
serve  notice  by  mail  on  the  foreign  corporation  at  its  home 
office  that  jndgment  had  been  obtained  against  the  principal 
defendant;  and   that  at  the  expiration   of  sixty  days  from 
the  date  of  said  judgment  application  w^uld  be  miide  for 
judgment  against  it,  as  hereinbefore  provided.     Raid  notice  SF^JSL^^ 
shall  be  substantially  as  follows:  ofnotic* 

In   the  circuit  court  for  the  county  of   

,  plaintiff, 

TB. 

,  defendant. 

garnishee  defendant. 

To  said   garnishee  defendant : 

Take  notice,  that  on  the day  of   Anno 

Domini     .' judgment    for    the    sum    of 

dollars  including  costs,  was  entered  in  said  court 

against  the  above  named  principal  defendant,  and  at  the 
expiration  of  sixty  days  from  the  entry  of  said  judgment, 
application  will  be  made  to  said  court  for  the  entry  of  judg- 
ment against  you  as  garnishee  defendant  in  said  cause. 
Yours,  etc., 


PlaintifTs  Attorney. 
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CHAPTER  XXIX. 
Of  the  Action  of  Ejectment. 

Section  1.  The  action  of  ejectment  is  retajned,  and  may 
be  brought  in  the  cases  and  in  the  manner  heretofore  ac- 
customed, subject  to  the  provisions  hereinafter  contained. 

Sbc.  2.    The  action  of  ejectment  may  also  be  brought : 

1.  In  the  same  cases  in  which  a  writ  of  right  might 
formeriy  be  brought  to  recover  lands,  tenements,  or  here- 
ditaments, and  by  any  person  claiming  an  estate  therein,  in 
fee.  or  for  life,  either  as  heir,  devisee  or  purchaser; 

2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  en- 
titled and  her  husband,  after  the  expiration  of  six  months 
from  the  time  her  right  accrued,  to  recover  her  dower  of 
any  lands,  tenements  or  hereditaments. 

Sec.  3.  No  person  can  recover  in  ejectment,  unless  he  has 
at  the  time  of  commencing  the  action  a  valid,  subsisting 
interest  in  the  premises  claimed,  and  a  right  to  recover  the 
possession  thereof,  or  of  some  share,  interest  or  portion 
thereof,  to  be  proved  and  established  at  the  trial. 

Sec.  4.  If  the  premises  for  which  the  action  is  brought 
are  actually  occupied  by  any  person,  such  actua!  occupant 
shall  be  named  a  defendant;  if  they  are  not  so  occupied,  the 
action  must  be  brought  against  some  person  exercising  acts 
of  ownership  on  the  premises  claimed,  or  claiming  title 
thereto,  or  some  interest  therein  at  the  commencement  of 
the  suit ;  and  all  persons  claiming  any  title  to  the  premises 
adverse  to  that  claimed  by  the  plaintiff,  may  in  all  cases  be 
made  defendants  in  such  action. 

Sbc.  B.  The  suit  shall  be  commenced  in  the  same  manner 
as  in  persMial  actions,  except  as  hereinafter  provided;  and 
the  names  of  the  real  claimants  shall  be  inserted  as  plaintiffs, 
and  all  the  former  provisions  of  law  concerning  lessors  of  a 
plaintiff  shall  apply  to  such  plaintiffs. 

Setc.  6,  The  use  of  fictitious  names  of  plaintiffs  or  de- 
fendants, and  of  the  names  of  any  other  than  the  real  claim- 
ants and  the  real  defendant,  and  the  statement  of  any  lease 
or  demise  to  the  plaintiff,  and  of  an  ejectment  by  a  casual 
or  nominal  ejector,  are  abolished. 

Sec.  7.  It  shall  be  sufficient  for  the  plaintiff  to  aver  in 
his  declaration,  that  on  some  day  therein  to  be  specified, 
and  which  shall  be  after  his  title  or  right  accrued,  he  wan 
possessed  of  the  premises  in  question,  describing  them  as 
hereinafter  provided,  and  being  so  possessed  thereof  that  the 
defendant  afterwards,  on  some  day  to  be  stated,  entered  into 
Kuch  premises,  and  that  he  unlawfully  withholds  from  the 
plaintiff  the  possession  thereof,  to  his  damage,  any  nominal 
sum  the  plaintiff  shall  think  proper  to  state. 
»  Sec.  8.  In  such  declaration  the  premises  claimed  shall  be 
described  with  such  convenient  certainty,  by  setting  forth  the 
section   or  part   of  a   section,   township  and  range,   or  the 
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Dumber  of  the  lot,  or  otherwise,  that  from  such  description 
poBsessiou  of  the  premises  claimed  may  be  delivered. 

Hex:.  9.     If  such  plaintiff  claims  an  undivided  share  or  uodiTided 
interest  in  any  premises^  he  shall  state  the  same  particularly  '''*"* 
in  such  declaration. 

Sec.  10.    If  the  action  be  brought  for  the  recovery  of  dower,  p™" 
the  declaration  shall  state  that  Sie  plaintiff  was  possessed  of  ° 
the  one  undivided  third  part  of  the  premises,  as  her  reason- 
able dower  as  widow  of  her  husband,  naming  him.    In  every  other 
other  case  the  plaintiff  shall  state  whether  he  claims  in  fee,  or  '"*"^"- 
whether  be  claims  for  his  own  life,  or  for  the  life  of  another, 
or  for  a  term  of  years,  or  otherwise,  specifying  such  lives, 
or  the  duration  of  sach  term. 

Sec.  11.    In  any  case  other  than  where  the  action  is  brought  ^*"^^ 
for  the  recovery  of  dower,  the  declaration  may  contain  sev-  ^l^tuts. 
eral  counts,  and  several  parties  may  be  named  as  plaintiffs, 
jointly  in  one  count,  and  separately  in  others. 

Sec.  12.    All  the  provisions  of  Jaw  relating  to  security  for  socuriiy 
costs,  shall  be  applicable  to  the  action  of  ejectment.  lorcoMs, 

Se)c,  13.    If  the  premises  are  actually  occupied,  the  process  serviai  of 
or  declaration  sball  be  served  by  delivering  a  copy  thereof  to  p^^'^'  " 
the  defendant  named  therein,  who  shall  be  in  the  occupation 
thereof,  personally,  or  by  leaving  the  same  with  some  persoti 
of  proper  age,  at  the  dwelling  house  of  such  defendant,  if 
he  be  absent. 

Skc.  14.     If  the  defendant,  or  any  defendant  named  in  '"••'^ 
the  declaration  or  process  by  which  the  suit  is  commenced, "" 
shall  not  occupy  the  premises  claimed   by   plaintiff,  such 
declaration  or  process  shall  be  served  npon  such  defendant 
personally,  if  such  defendant  can  be  found  within  this  State, 
and  such  service  may  be  made  in  any  part  thereof;  if  snch 
declaration  or  process  issued  therein  cannot  be  served  hy  J^*"* 
reason  of  the  defendant  not  being  found  within  this  State, 
the  same  proceedings  shall  be  had  as  in  chancery  cases,  in 
the  case  of  absent,  concealed  or  non-resident  defendants. 

Sec.  IB.  Upon  filing  due  proof  of  service  of  process,  or  dotiuii  for 
declaration,  or  of  the  due  publication  of  such  order  and  com- ""'  wp™'"* 
pliance  in  all  respects  with  the  requirements  of  law  in  case 
of  service  by  publication,  or  of  the  service  of  a  copy  of  such 
order  personally  on  such  defendant  within  the  time  limited 
therein,  if  such  defendant  shall  neglect  to  appear  and  plead 
within  the  time  provided  by  law  or  rule  of  court,  his  default 
for  not  appearing  and  pleading  may  be  entered  as  in  other 
cases. 

Sec.  16.  No  demurrer,  plea  in  abatement,  or  plea  to  the  iMeodant's 
jurisdiction  shall  be  filed,  but  the  provisions  of  section  Ave  of  ■''~* 
chapter  fourteen  shall  be  applicable  in  such  cases.  The  de- 
fendant shall  plead  the  general  issue  only  as  in  personal 
actions,  and  under  such  plea,  the  defendant  may  give  the  same 
matter  in  evidence,  and  the  same  proceedings  shall  be  had 
as  upon  a  plea  of  not  guilty  in  the  former  action  of  ejectment. 
Under  such  plea  the  defendant  may  give  in  evidence  any 
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matter,  which  if  pleaded  in  the  former  writ  of  right,  or  action 
of  dower,  would  bar  the  action  of  the  plaintiff. 

Bee.  17.  The  plaintiff  shall  attach  to  his  declaration,  and 
the  defendant  to  his  plea,  if  he  claims  title,  a  statement  of 
the  title  relied  on,  showing  from  and  throngh  whom  such 
title  was  obtained,  and  the  page  and  book  where  the  same 
appears  of  record.  If  such  title,  or  any  portion  thereof,  is 
not  in  writing,  or  does  not  appear  of  record,  auch  fact  shall 
be  stated  and  either  partj  shall  furnish  the  adverse  party 
with  a  copy  of  any  unrecorded  conveyance,  or  famish  a 
satisfactory  reason  for  not  doing  so  within  a  reasonable  time 
after  demand  therefor.  No  written  evidence  of  title  shall  be 
introduced  on  the  trial,  unless  it  has  been  sufflciently  referred 
to  in  such  statement,  which  on  motion,  may  be  made  more 
specific,  and  may  be  amended  as  other  proceedings. 

Kec.  18.  It  shall  not  be  necessary  for  the  plaintiff  to  prove 
an  actual  entry  under  title,  nor  the  actual  receipt  of  any 
profits  of  the  premises  demanded;  but  it  shall  be  sufficient 
for  him  to  show  a  right  to  the  possession  of  such  premises, 
at  the  time  of  the  commencement  of  the  suit,  as  heir,  devisee, 
purchaser  or  otherwise. 

Sec.  19.  It  shall  not  be  necessary  on  the  trial  for  the  de- 
fendant to  confess,  nor  the  plaintiff  to  prove,  lease,  entry  and 
ouster,  or  either  of  them,  except  as  provided  in  the  next 
section;  but  this  section  shall  not  be  construed  to  impair, 
nor  in  any  way  to  affect,  any  of  the  rales  of  evidence  in  force, 
in  regard  to  the  maintenance  and  defense  of  the  action. 

Sbc.  20.  If  the  action  be  brought  by  one  or  more  tenants 
in  common,  or  Joint  tenants,  against  their  co-tenants,  the 
plaintiff,  in  addition  to  all  other  evidence  which  he  may  be 
bound  to  give,  shall  be  required  to  prove  on  the  trial  of 
the*  cause,  that  the  defendant  actually  ousted  such  plaintiff, 
or  did  some  other  act  amounting  to  a  total  denial  of  his 
right  as  such  co-tenant. 

Ssc.  21.  If  the  action  be  brought  against  several  defendants 
and  a  joint  possession  or  claim  of  title  of  all  be  proved,  the 
plaintiff  shall  be  entitled  to  a  verdict  against  all,  whether  they 
shall  have  pleaded  separately  or  jointly. 

Sbc.  22.  When  the  action  is  against  several  defendants,  if 
it  appear  on  the  trial  that  any  of  them,  at  the  commence- 
ment of  the  suit,  occupied  or  claimed  distinct  parcels  in 
severalty,  or  jointly,  and  that  other  defendants  possessed  or 
claimed  other  parcels  in  severalty,  or  jointly,  all  of  which 
titles,  poseessions,  or  claims  were  derived  from  the  same 
source,  the  jury  in  such  case  shall  state  particularly  in  their 
verdict  the  description  of  the  parcel  claimed  by  each  of  said 
defendants,  when  the  said  verdict  shall  be  for  the  plaintiff; 
and  in  case  the  said  several  titles,  claims  or  possessions  were 
derived  from  a  different  source,  the  plaintiff  shall  elect  at  the 
trial,  and  before  the  testimony  shall  be  deemed  closed,  against 
which  he  will  proceed,  and  a  verdict  shall  be  rendered  for 
the  defendants  not  proceeded  against. 
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Sec.  23.    Id  the  following  cases  the  verdict  shall  be  reodered  veniict. 

_„  .  II how  rendered 

as  follOWB:  m  certain 

1..  If  it  be  shown  on  trial  that  all  the  plaintiffs  have  a  ■'*«»■ 
right  to  recover  the  posseBeiou  of  the  premises,  the  verdict  in 
that  respect  shall  be  for  the  plaintiff  generally ; 

2.  If  it  appear  that  one  or  more  of  the  plaintiffs  have  a 
_  right  to  the  possession  of  the  premises,  and  that  one  or  more 

have  not  such  right,  the  verdict  shall  specify  for  which  plain- 
tiff the  jury  find,  and  as  to  which  plaintiff  they  find  for  the 
defendant ; 

3.  If  the  verdict  be  for  any  plaintiffs,  and  there  be  sev- 
eral defendants,  the  verdict  shall  he  rendered  against  such 
of  them  as  were  in  the  possession  of  the  premises,  or  as 
claimed  title  thereto,  at  the  commencement  of  the  action; 

4.  If  the  verdict  be  for  all  the  premises  claimed,  as  speci- 
fied in  the  declaration,  it  shall  in  that  respect  be  for  such 
premises  generally; 

5.  If  the  verdict  be  for  a  part  of  the  premises  described  in 
such  declaration,  the  verdict  shall  particularly  specify  such 
part  as  the  same  shall  have  been  proved,  with  the  same  cer- 
taioty  hereinbefore  required  in  the  declaration,  in  the  descrip- 
tion of  the  premises  claimed; 

0.  If  the  verdict  be  for  an  undivided  share  or  interest  in 
the  premises  claimed,  it  shall  specify  such  share  or  interest; 
and  if  for  an  undivided  share  in  a  part  of  the  premises 
claimed,  it  shall  specify  such  share,  and  shall  describe  such 
part  of  the  premises  as  hereinbefore  required ; 

7,  The  verdict  shall  also  specify  the  estate  or  right  which 
shall  have  been  established  on  the  trial,  by  the  plaintiff  in 
whose  favor  it  shall  be  rendered,  whether  such  estate  be  in 
fee,  or  for  his  own  life,  or  for  the  life  of  another,  stating 
such  lives,  or  whether  it  be  a  term  for  years,  or  otherwise, 
and  specifying  the  duration  of  such  term. 

See.  24.    If  the  right  or  title  of  a  plaintiff  in  ejectment  ex-  Eroimtionot 
pire  after  the  commencement  of  the  suit,  but  before  trial,  the  Rl^bSore 
verdict  shall  be  returned  according  to  the  fact,  and  Judgment  "i»i, 
shall  be  rendered  that  he  recover  his  damages  by  reason  of 
the  withholding  of  the   premises  by  the  defendant,  to  be 
assessed,  and  that  as  to  the  premises  claimed,  the  defendant 
go  thereof  without  day. 

Sec.  26.  The  action  of  ejectment  shall  not  be  abated  by  suit  not  to 
the  death  of  any  plaintiff,  or  of  one  of  the  several  defend-  SSSth.**^ 
ants  after  issue  and  before  verdict  or  judgment ;  but  the  same 
proceedings  may  be  had  as  in  other  actions,  to  substitute  the 
names  of  the  executors  or  administrators,  or  of  those  who 
may  succeed  to  the  title  of  the  plaintiff  so  dying,  in  which 
case  the  issue  shall  be  tried  as  between  the  original  parties; 
and  in  case  of  the  death  of  a  defendant,  the  cause  shall  pro- 
ceed against  the  other  defendants. 

Sec.  26.  In  cases  where  no  other  provision  is  made,  the  f^L^. 
judgment  in  the  action,  if  the  plaintiff  prevail,  shall  be,  that^""*°*"' 
the  plaintiff  recover  the  possession  of  the  premises  accord- 
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ing  to  the  verdict  of  the  jury,  if  there  was  such  verdict;  or 
if  the  judgment  be  by  default,  according  to  the  description 
thereof  in  the  declaration,  witli  costs  to  be  taxed. 

Sec.  27.  The  plaintiff  recovering  snch  judgment  Bhall  be 
entitled  to  a  writ  of  possession,  which  shall  be  substantially 
in  the  following  form: 

In  the  name  of  the  People  of  the  State  of  Michigan. 
To  the  sheriff  of  the  county  of 

Whereas,  A.  B.  has  lately,  in  our  circuit  court  for  the 
county  of ,  by  the  judgment  of  such  court,  re- 
covered against  C.  D.  the  following  described  premises,  to- 
wit:  (describing  the  premises  recovered  with  like  certainty 
as  above  provided),  which  said  premises  have  been  and  are 
still  unjustly  withheld  from  the  said  A.  B.  by  the  said  C.  D., 
whereof  he  is  convicted  as  appears  to  us  of  record,  and  for 
as  much  as  it  is  adjudged  in  the  said  court  that  the  said  A. 
6.  have  eifecution  upon  said  judgment  against  the  said  C.  D. 
according  to  the  force,  form  and  effect  of  his  said  recovery; 
Therefore  we  command  you  that  without  delay  you  deliver 
to  the  said  A.  6.  possession  of  the  said  premises  so  recovered, 
with  the  appurtenances,  and  that  you  certify  to  our  said 
court  at,  etc.,  on,  etc.,  in  what  manner  you  shall  have  executed 
this  writ.  (If  there  be  costs  to  be  collected  the  proper  clause 
may  be  here  inserted.) 

Witness,  etc. 
8aid  writ  of  possession  may  be  issued  to  the  sheri£F  or 
other  proper  officer  of  any  county  in  this  State,  in  which  the 
premises  recovered  are  situated,  in  all  cases  where  such  judg- 
ment of  recovery  shall  have  been  or  may  hereafter  be 
rendered. 

Sec.  28.  Upon  a  judgment  against  the  plaintiff,  or  one 
or  more  plaintiffs,  in  cases  where  they  shall  be  liable  for 
costs,  execution  for  the  collection  of  the  same  shall  be  issued, 
as  upon  judpnent-s  in  personal  actions. 

Sec.  29.  Every  judgment  in  the  action  of  ejectment,  rend- 
ered upon  a  verdict,  or  upon  default  after  personal  service, 
shall  be  conclusive  as  to  the  title  established  in  such  action, 
upon  the  party  against  whom  the  same  is  rendered,  and 
against  all  persons  claiming  from,  through  or  under  such 
party,  by  title  accruing  after  the  commencement  of  such 
action,  unless  the  same  shall  be  set  aside  or  reversed. 

Sbc.  30.  Except  as  hereinafter  provided,  new  trials  may  be 
granted  in  ejectment  cases  for  the  same  reasons,  and  in  the 
same  manner  as  in  personal  actions;  but  no  new  trial  shall 
be  granted  as  a  matter  of  course. 

Sbc.  31.  Every  judgment  in  ejectment  rendered  by  default 
when  no  personal  service  is  had,  or  appearance  entered,  shall, 
from  and  after  two  years  from  the  time  of  rendering  the 
same,  be  conclusive  upon  the  defendant,  and  upon  all  persons 
claiming  from  or  through  him  by  title  accruing  after  the  com- 
mencement of  the  action;  but  within  three  years  after  the 
rendering  of  such  judgment,  on  the  application  of  the  de- 


,G()(l<^le 


PUBLIC  ACTS,  1915— No.  314.  231 

feudant,  hie  heirs,  executors,  administrators  or  assigos,  theNewtri»i. 
court  may  vacate  sucli  judgment  and  grant  a  new  trial  if 
such  court  shall  be  satisfied  that  justice  will  thereby  be  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily  as- 
certained and  established. 

Sbc.  32.     If  the  defendant  in  an  action  of  ejectment,  at  J^^jv  not 
the  time  of  docketing  the  judgment  therein  by  default,  be  lociudetL 
either ; 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  upon  conviction  of  a  criminal  offense  for 
any  term  less  than  for  life; 

the  time  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  said  two  years;  but  any 
such  person  shall,  on  motion,  be  entitled  to  a  new  trial  after 
that  time,  and  within  three  years  after  such  disability  shall 
be  removed,  but  not  afterward. 

8bc.  33.    If  the  person  entitled  to  such  new  trial  shall  ^i^^^!^"?^ 
during  the  continuance  of  any  disability,  specified  in  the  pre- 
ceding section,  his  heirs,  executors  or  administrators  may  be 
substituted  in  such  action,  and  shall  be  entitled  to  such  new 
trial  at  any  time  within  three  years  after  his  death. 

8ec.  34.  If  the  plaintiff  shall  have  taken  possession  of  the  PoncaioD  on 
premises  by  virtue  of  any  recovery  in  ejectment,  such  posses  JSovCTy!  *"*^ 
sion  shall  not  in  any  way  be  affected  by  the  vacating  of  any 
judgment,  as  herein  provided;  and  if  the  defendant  recover 
on  any  new  trial  hereby  authorized-,  he  shall  be  entitled  to 
a  writ  of  possession  in  the  same  manoer  as  if  he  were 
plaintiff. 

Hbc.  35.     Upon  any  new  trial  granted  as  herein  provided,  Evidence  on 
the  defendant  may  show  any  matters  in  bar  of  a  recovery,*"" 
which  he  might  show  to  entitle  him  to  the  possession  of  the 
premises  if  he  were  plaintiff  in  the  actiou. 

Rdc.  36.  The  plaintiff  recovering  judgment  in  ejectment  dbhusm. 
shall  also  be  entitled  to  recover  damages  for  rents  and  profits 
of  the  premises  recovered;  but  if  such  action  be  brought  for 
the  recovery  of  dower,  the  plaintiff  shall  be  entitled  to  re- 
cover such  damages  only  in  the  cases,  and  to  the  extent  pre- 
8cribe<1  in  sections  eight  thousand  nine  hundred  forty-one, 
eight  thousand  nine  hundred  forty-two,  eight  thousand  nine 
hundred  forty-three  ,Bnd  eight  thousand  nine  hundred  forty- 
four  of  the  Compiled  Laws  of  eighteen  hundred  ninety-seven. 

Sec.  37.     The  plaintiff  seeking  to  recover  such  damages,  Burge»tton  of 
shall,  within  one  year  after  the  docketing  of  the  judgment,  dunicea. 
make  and  file  a  suggestion  of  such  claim  with  the  clerk  of 
the  court  in  which  such  judgment  was  rendered,  as  a  con- 
tinuation of  the  same. 

Sbc.  38.     Such  suggestion  shall   be  substantially  in  the  Fonn  ot 
same  form  as  a  declaration  in  an  action   of  assumpsit  for  '"BKt«K">- 
use  and  occupation,  as  near  as  may  be,  and  may  be  against 
the  defendants  liable  for  such  rents  and  profits,  omitting 
those  not  so  liable,  and  a  notice  shall  be  annexed  to  said  sng- 
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gestiou  in  form,  as  near  as  ma;  be,  Eucb  as  ta  required  b; 
law  to  be  attached  to  a  declaration  in  gnits  commeDced  b; 
declaration,  notifying  the  defendant  that  he  is  required  to 
plead  to  such  suggestion  within  fifteen  days  after  service 
thereof,  and  a  copy  of  such  snggestion  and  of  such  notice 
shall  be  served  on  the  defendants  named  therein,  in  the  same 
manner  as  in  cases  of  declarations,  in  personal  actions. 

Sbx:.  39.  Bach  defendants  may  plead  to  anch  suggestion, 
and  give  notice  of  any  special  matters  in  bar  of  such  claim, 
except  such  as  were  or  might  have  been  controverted  in  such 
action  of  ejectment,  in  the  same  manner  as  in  personal  ac- 
tions; and  such  defendants  may  show  on  the  trial,  in  bar 
or  in  mitigation  of  the  damages  claimed  by  the  plaintiff,  a 
recovery  by  sncb  defendants,  or  by  any  other  person,  of  the 
3ame  premises,  or  of  part  thereof,  subsequent  to  the  verdict 
in  such  action  of  ejectment. 
I.  Sec.  40.  If  any  issue  of  fact  be  joined  on  such  su^estion, 
it  shall  be  tried  as  in  other  causes,  and  if  such  issue  be  found 
for  the  plaintiff,  the  same  jury  shall  assess  his  damages,  to 
the  amount  of  the  mesne  profits  received  by  the  defendant, 
since  he  entered  into  possession  of  the  premises  subject  to  the 
restrictions  hereinafter  contained. 

Sec.  41.  On  the  trial  of  such  issue,  the  plaintiff  shall  be 
'^  required  to  establish,  and  the  defendant  may  controvert,  tfae 
time  when  snch  defendant  entered  into  the  possession  of  the 
premises ;  the  time  during  which  he  enjoyed  tbe  mesne  profits 
thereof;  and  the  value  of  such  profits;  and  tbe  record  of  the 
recovery  in  the  action  of  ejectment  shall  not  be  evidence  of 
such  time. 

Sec.  42.  The  plaintiff  shall  not  be  entitled  to  recover  the 
rents  and  profits  of  the  land  so  recovered,  for  any  longer 
term  than  six  years  immediately  preceding  the  time  when 
such  suggestion  shall  be  served  on  the  defendant. 

8ec.  43.  On  such  trial,  the  defendant  shall  have  the  same 
right  to  set  off  permanent  improvements  made  on  the  prem- 
ises, to  the  amount  of  the  plaintiff's  claim,  as  is  now  allowed 
by  law;  and  in  estimating  the  plaintiff's  damages,  the  value 
of  tbe  use  by  the  defendant,  of  any  improvements  made  by 
him,  or  purchased  by  him  in  good  faith  from  any  person 
from  whom  he  derives  color  of  title  thereto,  shall  not  be  al- 
lowed to  the  plaintiff. 

Sec.  44,  Whenever  in  any  action  of  ejectment  the  plain- 
tiff, or  any  one  or  more  of  the  plaintiffs,  if  there  be  more 
than  one,  shall  recover,  or  recover  any  undivided  interest  in 
the  premises  the  defendant  or  defendants  shall  be  allowed 
compensation  in  proportion  to  such  recovery  for  buildings 
and  improvements  on  the  premises  recovered,  eirected,  or 
made  by  him  or  them,  by  any  person  tbroogh  whom  he  or 
they  claim  title  to  the  extent  that  such  buildings  and  im- 
provements shall  increase  the  present  value  of  aaid  premises: 
Provided,  Tbe  defendant  or  defendants,  or  the  person  through 
whom  he  or  they  claim  title,  shall  have  been  in  the  actual. 
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peaceable  occupation  of  the  premises  recoverei],  for  six  years 
before  the  commencemeDt  of  the  action :  Or  Provided,  The  ^''■J''  . 
same  shall  have  been  so  occupied  for  a  less  time  than  six  ^^     *'*  ' 
years  under  a  color  of  title  and  in  good  faith. 

8ec.  45.    In  all  actions  of  ejectment,  if  any  defendant  wish  ciaijn  in 
to  avail  himself  of  the  provisions  for  compensation  contained  oom^ntioD, 
in  the  last  preceding  section,  he  may  file  a  claim  in  writing,  '^' 
to    compensation    for   buildings    and    improvements   on    the 
premises  in  controversy,  setting  forth  therein  the  character 
of  the  occupation,  and  the  time  thereof,  and  a  request  that  the 
jury  find  whether  the  premises  have  been  actually  and  peace- 
ably occupied  by  the  defendant,  or  the  person  through  whom 
he  claims  title,  and  the  time  of  such  occupation,  and  de- 
termine the  increased  value  of  the  premises  by  reason  thereof, 
a  copy  of  which,  with  notice  of  the  filing  thereof,  shall  be 
served  on  the  plaintiff  or  his  attorney  at  least  ten  days  before 
the  first  day  of  the  term  at  which  such  cause  is  tried.    The  viIub  of 
plaintiff  may  then  file  a  request  in   writing,  that   the  jurySito^im- 
also  find  and  determine  what  would  have  been  the  value  of  pj^'™"""' 
the  premises  at  the  time  of  the  trial,  if  no  buildings  had 
been   erected  or  improvements  made  or  waste  committed,  a 
true  copy  of  which,  with  notice  of  filing,  shall  be  served  on 
the  defendant  or  his  attorney,  within  five  days  after  service 
of  said  notice  of  claim  tor  compensation  for  improvements. 
The  jury,  in  all  cases  in  which  the  above  matters  shall  be  sub- 
mitted to  them,  shall,  by  their  verdict,  if  they  find  for  the 
plaintiff,  also  find  and  determine  upon  said  matters. 

Sejc.  46.    If,  after  the  rendition  of  the  verdict,  the  plain-  Abandonment 
tiff  shall  at  the  same  or  next  subsequent  term  of  the  court  ^S^iSSent 
make  his  election  on  record  to  abandon  the  premises  to  the  '<"  "*''"'■ 
defendant  at  the  value  estimated  by  the  jury,  or  in  cases 
where  an  undivided  interest  is  recovered  at  a  proportionate 
part  of  such  value,  then  judgment  shall  be  rendered  against 
the  defendant  for  the  sum  so  estimated  by  the  jury,  with  costs 
of  suit ;  where  the  recovery  is  of  an  entire  interest,  and  where 
recovery  is  had  of  an  undivided  interest,  then  judgment  shall 
be  rendered  against  the  defendant  for  a  proportionate  part 
of  the  Bum  so  estimated  by  the  juiTi  with  costs  of  suit,  which  Lien  on 
judgment  shall  be  a  lien  upon  the  premises  in  question,  and  """^ 
execution  may  issue  on  such  judgment  and  be  levied  upon 
such  premises,  and  the  same  may  be  sold  by  virtue  thereof, 
in  the  same  manner,  and  with  the  like  effect,  as  any  other 
real  estate  of  the  defendant. 

Skc.  47.     If  the  plaintiff  shall  not  elect  to  abandon  theiwienttor 
premises  to  the  defendant,  he  shall  within  one  year  after  the™;^^'g- 
rendition  of  the  judgment  for  the  recovery  of  the  premises,  ate. 
in  cases  of  recovery  of  an  entire  interest,  pay  to  the  clerk 
of  the  court,  for  the  use  of  the  defendant,  such  sum  as  shall 
have  been  assessed  for  the  buildings  and  improvements,  with 
interest  thereon;  and  in  cases  where  a  recovery  of  an  un- 
divided interest  is  had,  the  said  plaintiff  shall  pay  to  the  said 
clerk,  for  the  use  of  the  defendant,  within  the  time  aforesaid, 
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.1  proportionate  part  of  such  sum  as  shall  have  been  e 
for  the,  buildings  and  improvements,  with  interest  thereon; 
and  no  writ  of  possession  shall  issue  on  the  judgment  rend- 
ered on  the  verdict,  nor  any  new  action  be  sustained  for  the 
land  or  undivided  interest  in  the  same,  as  the  case  may  be, 
until  such  sum  is  paid;  in  case  of  a  recovery  of  an  entire 
interest,  and  until  a  proportionate  part  of  such  sum  is  paid 
in  case  of  a  recovery  of  an  undivided  interest,  and  a  default 
to  pay  to  said  clerk  as  aforesaid,  shall  be  deemed  an  abandon- 
ment of  all  claim  of  title  to  the  premises,  and  a  bar  to  the 
recovery  thereof;  Provided,  That  the  plaintiflTs  .taxed  costs 
shall  be  set  off  by  the  clerk  against  the  amount  of  the  verdict 
recovered  by  the  defendant  for  buildings  and  improvements, 
and  where  the  amount  of  such  taxed  costs  equals  or  exceeds 
the  amount  of  the  verdict  for  buildings  and  improvements, 
it  shall  not  be  necessary  for  the  plaintiff  to  make  any  pay- 
ment in  satisfaction  of  the  defendant's  verdict  for  buildings 
and  improvements. 

Sec.  48.  If  no  issue  of  fact  be  joined  on  such  suggestion, 
and  judgment  be  rendered  thereon  against  the  defendant 
by  default,  or  otherwise,  the  value  of  such  mesne  profits 
shall  be  assessed,  and  the  plaintiff's  damages  ascertained 
in  the  same  manner  as  in  other  cases. 

Se]C.  49.  Upon  such  assessment,  the  plaintiff  shall  be  re- 
quired to  establish  the  same  matters  hereinbefore  required, 
in  the  case  of  an  issue  being  joined,  and  the  defendant  may, 
in  like  manner,  controvert  the  same,  and  make  any  set-off 
to  which  he  shall  be  entitled,  and  the  jury  shall  assess  the 
damages  in  the  same  manner. 

Sec.  50.  Upon  the  return  of  an  inquisition  of  damages,  or 
upon  the  verdict  of  the  jury  in  case  of  an  issue  being  joined, 
the  court  shall  render  judgment  as  in  actions  of  assumpsit, 
for  use  and  occupation,  which  shall  have  the  like  effect  in 
all  respects. 

Se)c.  51.  If  the  plaintiff  in  ejectment  shall  have  died  after 
issue  joined,  or  judgment  therein,  his  personal  representa- 
tives may  enter  a  suggestion  of  such  death,  and  of  the  grant- 
ing of  letters  testamentary  or  of  administration  to  them, 
and  may  suggest  their  claim  to  the  mesne  profits  of  the 
premises  recovered,  in  the  same  manner  and  with  the  like 
effect  as  the  deceased  might  have  done  if  still  living;  and 
the  same  proceedings  in  all  respects  shall  be  had  thereon. 

Ssc.  52.  If  an  action  be  brought  to  recover  the  dower  of 
any  widow  which  shall  not  have  been  admeasured  to  her  be- 
fore the  commencement  of  such  action,  instead  of  a  writ  of 
iwssession  being  issued,  such  plaintiff  shall  proceed  to  have 
her  dower  assigned  to  her  in  the  manner  following: 

1.  Upon  the  filing  of  the  record  of  judgment  the  court, 
on  the  motion  of  the  plaintiff,  shall  appoint  three  discreet 
and  disinterested  freeholders  commissioners,  for  the  purpose 
of  making  admeasurement  of  the  dower  of  the  plaintiff,  ont 
of  the  lands  described  in  the  record;  and  the  commissioners 
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80  appainted  shall  proceed  in  like  manner,  possess  the  like 
powers,  and  be  subject  to  the  like  obligations  as  commis- 
sioners appointed  by  the  judge  of  probate  to  set  off  dower; 

2.  The  commissioners  shall  make  a  report  of  their  doings 
to  the  court,  in  writing,  as  soon  as  ma;  be  after  their  ap- 
pointment, which  report  shall  be  confirmed  b;  such  court, 
unless  good  cause  to  the  contrary  be  shown;  and  shall  be 
entered  at  lat^e  in  the  minates  of  such  court; 

3.  Upon  the  confirmation  of  the  report  of  the  commis- 
sioners, a  writ  of  possession  shall  be  issued  to  the  sheriff 
of  the  proper  county,  describing  the  premises  assigned  for 
the  dower,  and  commanding  the  sheriff  to  put  the  plaintiff 
in  possession  thereof. 

Sec.   53.     The   costs   and   expenses   Incurred   in   such   ad-  Coata  Kod 
measurement,  shall  be  subject  to  the  same  provisions  as  in  ^^,^ 
cases  of  admeasurement  of  dower  by  commissioners  appoint-  "i™*' 
ed  by  the  judge  of  probate. 

Sec.  54.    No  action  of  ejectment  shall  hereafter  be  main-  Eiectmeat 
tained  by  a  mortgagee,  or  his  assigns  or  representatives,  for  »g,  """««»«■ 
the  recovery  of  the  mortgaged  premises,  until  the  title  thereto 
shall    have    become    absolute    upon    a    foreclosure    of    the 
mortgage. 

.  Sec.  55.  When  such  action  of  ejectment  shall  be  removed  writ  at 
to  the  supreme  court  by  a  writ  of  error,  or  otherwise,  whether  ™m"i«mi«j. 
the  judgment  of  the  circuit  court  be  atBrmed  or  reversed,  if 
a  writ  of  restitution  or  poBsession  become  necessary  or  proper 
to  carry  into  effect  the  judgment  of  the  supreme  court,  the 
case  shall  be  remanded  to  the  circuit  court  where  the  same 
originated,  with  the  order  of  the  supreme  court  in  the 
premises,  and  such  writ  of  possession  or  restitution  shall 
issue  from  such  circuit  court. 

Beg.  56.    It  shall  be  lawful  for  any  tenant  or  tenants  in  when 
common,  who  may  recover  any  undivided  interest  in  lands,  f^^uke 
in  an  actioi)  of  ejectment  against  a  person  or  persons  who  powwaion. 
may  be  in  possession  thereof,  but  who  does  not  show  in  the 
trial  of  such  action  that  he  or  they  have  any  interest  therein 
or  title  thereto,  to  take  possession   of  the  entire  premises 
subject  to  all  of  the  rights  and  interests  of  the  other  tenant 
or  tenants  in  common  therein. 

Rec.  67.    The  court  before  whom  such  action  of  ejectment  ii«ue  oi 
shall  be  tried  and  such  recovery  had,  shall  order  that  execu-  «"*<="t'°'"- 
tion  be  issued  in  favor  of  the  plaintiff  or  plaintiffs  in  such 
action  to  put  such  plaintiff  or  plaintiffs  in  possession  of  the 
entire  premises  subject  to  the  right  or  rights  of  the  other 
tenant  or  tenants  in  common  in  said  premises. 

Sec.  58.     Notwithstanding  the  expiration   of  the  term  of  Action  after 
private  corporations  organized  for  the  conduct  of  business  rt^enn°i3 
of  any  kind,  under  the  laws  of  this  State,  any  one  having  «"i>or«tion. 
such  an  interest  as  would  entitle  him  to  bring  ejectment 
therefor,  in  any  land  owned   by  such  corporation  while  in 
existence,  and  not  aliened  or  divested  from  it  by  due  pro- 
cess of  law,  may  bring  an  action  of  ejectment  for  the  recovery 
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of  tbe  same.  The  summons  or  declaration  shall  be  against 
such  corporation  by  its  corporate  name,  and  against  any  occu- 
pant or  occupants  of  such  lands,  as  defendants.  Buch  sum- 
mons or  declaration  shall  be  served  on  either  of  the  persons 
wbo  may  have  beeu  last  presiding  officer,  president,  cashier, 
secretary  or  treasurer  thereof;  and  in  case  personal  service 
cannot  be  had  upon  any  such  oflQcer  for  any  reason,  then  tbe 
like  proceedings  by  publication  shall  be  had  against  such  corpo- 
ration as  in  other  cases.  Tbe  aflQdavit  upon  which  the  order 
of  publication  shall  be  based,  shall  set  forth  tbe  name  of  such 
corporation  while  in  existence,  the  purpose  of  its  organiza- 
tion, the  statute  of  the  state  under  which  it  was  organized, 
and  that  its  term  of  existence  and  the  time  in  addition  there- 
to during  which  it  might  by  law  be  permitted  to  sue,  or  be 
sued,  has  expired.  If  there  be  no  appearance  of  any  person 
or  persons  entitled  to  appear  therein,  as  hereinafter  men- 
tioned, within  tbe  time  provided  in  such  summons,  notice  en- 
dorsed upon  the  declaration  or  order  of  publication,  the  de- 
fault of  such  defendant  for  want  of  appearance  or  plea,  may 
be  taken  as  in  other  cases.  Within  the  time  fixed  in  such 
summons,  notice  endorsed  on  the  declaration  or  such  order 
of  publication^  any  person  or  persons  who  were  stockholders 
of  such  corporation  while  it  subsisted  and  wbo  still  retain 
their  rights  in  the  property  in  question,  by  virtue  of  having 
owned  stock  therein,  and  any  creditor  or  creditors  of  such 
corporation,  whose  claims  are  subsisting  and  not  barred  by 
limitation  of  time,  may  appear  and  defend  such  action  as 
fully  as  such  corporation  could  have  done  while  subsisting: 
Provided,  That  such  right  to  appear  and  defend  may  be 
drawn  in  question  by  the  plaintiff  on  the  trial  of  the  cause. 
All  persons  so  appearing  shall  plead  together  and  in  the 
name  of  the  corporation.  Snch  publication  shall  be  a  full 
and  complete  service  upon  such  corporation,  and  upon  all 
persons  natural  or  artificial,  interested  in  said  land,  because 
of  their  having  been  stockholders  in  the  corporation  while 
subsisting,  or  creditors  thereof.  All  persons  so  appearing 
and  defending,  or  seeking  to  defend,  shall  be  liable  for  costs 
in  the  action  as  fully  as  such  corporation  would  be  if  de- 
fending. 

Sec.  59.  The  verdict  and  judgment  in  such  suit  shall  be 
against  tbe  corporation  in  the  corporate  name  and  shall  be 
binding  upon  it  and  upon  all  persons  claiming  said  land  by 
virtue  of  their  stock  in  or  demands  upon  the  same,  and  shall 
be  conclusive  against  such  corporation  and  such  persons,  sub- 
ject only  to  such  exceptions  as  are  or  may  be  provided  by 
general  statute  in  other  cases  of  ejectment.  Any  judgment 
in  favor  of  the  defendant  corporation  shall  inure  to  the 
benefit  of  the  persons  entitled  to  the  property  in  dispute. 
The  plaintiff  shall  have  judgment  against  such  corporation 
defendant  neither  for  money  damages  of  any  kind  nor  for 
costs  of  suit  subject  to  the  discretion  of  the  court,  nor  shall 
he  be  entitled  to  file  against  it  a  suggestion  of  damages  in 
continuation  of  such  judgment 
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8bc.  60.    Hereafter  upon  the  commencement  of  an;  action  Notice  of 
of  ejectment,  the  plaintiff  ehall  file  for  record  in  the  oflBce  of  S^™™**" 
the  register  of  deeds  of  the  county  wherein  the  lands  aought  J^'mSi^tii'" 
to  be  recovered  are  situated,  a  notice  of  the  pending  of  snch  i«^^ 
suit  in  ejectment,  setting  forth  its  title  and  the  general 
effect  thereof  and  a  description  of  the  tande  to  be  affected 
thereby  and  the  party  in  whose  favor  any  fina]  judgment  in 
ejectment  shall  be  rendered  shall,  within  thirty  days  after 
the  rendition  thereof,  file  for  record  in  said  register's  ofBce 
a  duly  certified  copy  of  said  final  judgment,  and  in  case  of  Faiiu»  to  aie. 
failure  so  to  do,  the  commcncemeut  of  said  suit  or  the  rendi- 
tion of  said  judgment  shall  not  be  operative  as  constructive 
notice  to  purchasers  of  said  real  estate  of  the  right  or  title 
of  said  plaintiff  or  of  any  right  or  title  established  by  said 
final  judgment,  until  such  notice  of  suit,  or  certified  copy  of 
judgment  shall  be  so  filed  for  record.  ^ 

Sec.  01.     It  shall  be  the  duty  of  the  register  to  receive,  Duty  of 
file  and  record  such  notice  and  certified  copies  of  judgments  f***"- 
in  a  book  kept  for  that  purpose,  npon  paying  to  him  the 
fees  allowed  by  law  for  recording  deeds  of  conveyance. 


CHAPTER  XXX. 

Proceedings  to  Recover  the  Possession  of  Land  in  Certain 

Cases. 

Of  Forcible  Entries  and  Detainers, 

Skction  1.     No  person  shall   make  any  entry  into  lands, Eotiriiito 
tenements  or  other  possessions,  but  in  cases  where  entry  ig  p"""*''™- 
given  by  law;  and.  in  such  cases,  be  shall  not  enter  with 
force,  but  only  in  a  peaceable  manner. 

Sec.  2.     When  any  forcible  entry  shall  be  made,  or  when  H^orjtion  of 
an  entry  shall  be  made  in  a  peareable  manner,  and  the  posses-  p"*"™"" 
sion  shall  be  unlawfully  held  by  force,  the  person  entitled  to 
the  premises  may  be  restored  to  the  posseasion  thereof,  in  the 
manner  hereinafter  provided. 

Sec.  3.    The  person  entitled  to  the  possession  of  the  prem-  compuiot. 
ises,  his  agent  or  attorney,  may  make  complaint  in  writing 
and  on  oath,  and  deliver  the  same  to  a  circuit  court  commis- 
sioner of  the  county  in  which  the  premises  are  situated,  or 
to  a  justice  of  the  peace  of  the  city  or  township  where  the 
premises  are   located,  setting  forth   that  the  person   com- 
plained of,  is  in  possession  of  the  lands  or  tenements  in  ques- 
tion, describing  them,  and  that  he  entered  into  tbe  same  with 
force,  or  that  he  unlawfully  holds  the  same  by  force,  or 
against  the  rights  of  the  plaintiff,  as  the  case  may  be:  Pro-  Prortso. 
t^ded,  That  justices  of  the  peace  shall  not  have  jurisdiction  jU?tadJciton. 
under  this  chapter,  when  a  circuit  court  commissioner  resides 
in  tbe  same  township  or  city,  unless  snch  circuit  court  com- 
missioner shall  be  absent  from  the  county,  or  is  interested 
in  the  case,  either  as  principal,  agent  or  attorney.  -,  , 
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Froceas  upon       Sec.  4.    UpoD  receiving  sucEi  complaiat,  Ibe  officer  to  whom 

comptaint.  ^^^  gg^^  jg  delivered,  shall  issue  his  warrant,  directed  to  the 
sheriff  or  any  constable  of  the  same  county,  commanding  him 
to  apprehend  the  person  named  in  such  complaint,  and  to 
bring  him  forthwith  before  such  oflBcer,  to  answer  anch  com- 

suroiDoiu.  ,  plaint ;  or  such  officer  may,  at  the  option  of  the  plaintiff,  iB- 
sue  summons  against  the  defendant,  as  hereinafter  provided, 
in  cases  of  tenants  holding  over  after  the  expiration  of  their 
term,  and  the  sane  proceedings  may  be  thereupon  had  as  in 
case  of  a  tenant  holding  over  after  the  expiration  of  his  lease. 

aecution  Sec.  5.    The  sheriff  or  constable  to  whom  any  suet  warrant 

*"""  ■       shall  be  delivered,  shall  execute  the  same  by  arresting  the 

defendant,  and  bringing  him   forthwith    before  the   officer 

issuing  such  warrant,  and  shall  thereupon  notify  the  plaintiff 

of  such  arrest. 

Pindiiuto  Sec.  6.     Upon   the  defendant  being  brought   before  such 

conpuint.  officer  on  such  warrant,  he  may  plead  not  guilty  to  the  com- 
plaint, or  if  he  neglect  or  refuse  to  plead  thereto,  such  officer 
shall  enter  such  plea  for  him. 

i^er«o(  Sec.  7.    On  such  issue  being  joined,  the  officer  issuing  the 

wa^t.  "*  warrant  shall  possess  all  the  power  necessary  for  the  trial 
and  determination  thereof,  and  shall  proceed  to  hear  and 
determine  the  same;  and  for  that  purpose  may  issue  sub- 
poenas for  witnesses,  and  compel  their  attendance  in  like 
manner  as  justices  of  the  peace  are  authorized  to  do  in  cases 
within  their  jurisdiction. 

TiUibyjury.  Sbo-  g.  If,  before  proceeding  to  the  trial  of  such  issue, 
either  the  plaintiff  or  the  defendant  shall  request  that  the 
same  be  tried  by  a  jury,  such  jury  shall  be  selected  and  sum- 
moned, and  the  same  proceedings  shall  be  had  in  all  respects 
as  upon  the  trial  of  a  cause  by  a  jury  in  a  justice's  court, 
except  that  the  sheriff,  if  present,  may  perform  the  same  duties 
in  the  selecting,  summoning,  and  keeping  of  the  jury  in  such 
case,  na  constables  are  authorized  to  perform  in  cases  in 
justices'  courts,  and  the  venire  shall  be  directed  to  the  sheriff 
or  any  constable  of  the  county. 

'•"•pwjMoa  Sec.  9.  If  such  defendant  shall  be  convicted  upon  a  trial 
before  such  officer,  or  by  the  verdict  of  such  jury,  or  upon 
a  plea  of  guilty  to  such  complaint,  the  officer  who  issued 
the  warrant  shall  thereupon  enter  a  judgment  that  the  plain- 
tiff have  restitution  of  the  premises;  and  shall  tax  the  costs 
and  expenses  for  the  plaintiff. 

Pracei^Mid  Sec.   10.     The  court  shall  thereupon  issue  a  precept,  com- 

manding the  sheriff  or  any  constable  of  the  county,  to  cause 
the  plaintiff  to  be  restored  and  put  into  full  possession  of 
the  said  premises;  and  shall  also,  in  the  same  precept,  or 
in  a  separate  execution,  direct  the  costs  and  expenses  so 
taxed  to  be  levied  and  collected  of  the  defendant,  in  the  same 
manner  as  costs  are  or  may  be  collected  on  judgments  before 
justices  of  the  i)eare,  in  personal  actions. 

Judraentior  Six;.  11.  If  the  plaintiff  shall  fail  to  prosecute  his  com- 
" "       plaint,  or  if  on  such  trial  the  defendant  shall  be  found  not 
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^ilty,  judgment  shall  be  rendered  for  the  defendant  for  his 
coats,  which  shall  be  taxed  and  collected  of  the  plaintiff,  in 
the  same  manner  hereinbefore  provided  for  the  collection 
of  costs  in  favor  of  a  plaintiff  recovering  judgment. 

Summary  Proceedings  to  Recover  the  FossesBion  of  Land  in 
Other  Cases. 

Sbc.  12.    The  person  entitled  to  any  premises  may  recover  how  pt«miBu 
possession  thereof  in  the  manner  hereinafter  provided,  in  the  ™"^* 
followinfr  cases : 

1.  When  any  person  shall  hold  over  any  lands  or  tene- 
ments, after  the  time  for  which  they  are  demised  or  let  to  him, 
or  to  the  person  under  whom  he  holds,  or  contrary  to  the 
conditions  or  convenants  of  any  executory  contract  for  the 
purchase  of  lands  or  tenements,  or  any  lease  or  agreement 
under  which  he  holds,  or  where  rent  shall  have  become  due 
on  any  such  lease  or  agreement,  and  demand  of  the  rent  or 
possession  of  the  premises  is  waived  therein,  in  writihg,  and 
not  included  in  the  printed  form  of  the  lease  or  agreement; 

2.  When  any  rent  shall  have  become  due,  on  any  such  lease 
or  agreement,  and  the  tenant  or  person  in  possession  shall 
have  neglected  or  refused  for  seven  days  after  demand  of 
the  possession  of  the  premises,  unless  waived  as  aforesaid, 
made  in  writing,  to  deliver  up  possession  of  the  premises  or 
pay  the  rent  so  due; 

3.  When  any  person  shall  continue  in  possession  of  any 
premises  sold  by  virtue  of  any  mortgage  or  execution,  after 
the  expiration  of  the  time  limited  by  law  for  the.  redemption 
of  such  premises,  or  when  any  heir  or  devisee  shall  continue  in 
possession  of  ony  premises  sold  and  conveyed  by  any  execu- 
tor or  administrator  under  license  from  the  probate  court  or 
under  authority  in  the  will,  to  pay  the  debts  of  the  deceased 
testator  or  intestate; 

4.  When  any  tenant  at  will  or  by  suffranoe  f^hall  hold 
over,  after  the  determination  of  his  estate,  by  a  notice  to 
quit,  as  provided  by  law. 

Sec.  13,  In  the  cases  specified  in  the  preceding  section,  the  complaint, 
person  or  persons  entitled  to  the  possession  of  the  premises, 
his  or  their  agent  or  attorney,  may  make  complaint  in  writ- 
ing and  on  oath,  and  deliver  the  same  to  a  circuit  court 
commissioner,  or  to  a  justice  of  the  peace,  when  he  shall 
have  jurisdiction  under  this  chapter,  setting  forth  that  the 
person  complained  of,  is  in  possession  of  the  lands  or  tene- 
ments in  question,  describing  them,  and  that  such  person 
holds  the  same  unlawfully,  and  against  the  rights  of  the 
plaintiff. 

Sbc.    14.     Upon   receiving   such    complaint,   the  ofBcer   to  SummonB. 
whom  the  same  is  delivered  shall  issue  a  summons  directed 
to   the  sheriff,  or  any  constable  of  the  same  county,  com- 
manding him  to  summon  the  defendant  to  be  and  appear 
before  such  officer,  at  a  time  and  place  therein  to  be  specified, 


Google 


PUBLIC  ACrrS,  lOlS— No.  314. 


not  less  than  three  nor  more  than  aiz  AajB  from  the  issuing 
thereof,  to  answer  such  complaint. 

8ec.  15.  The  oBBcer  to  whom  such  summons  aha))  be 
delivered  shall  serve  the  same  at  least  two  days  before  the 
time  of  appearance  mentioned  therein,  by  delivering  to  the 
defendant,  if  to  be  found  within  the  county,  a  copy  thereof, 
but  if  the  defendant  sha))  not  be  found  it  sball  be  served 
by  leaving  such  copy  at  the  usual  place  of  abode  of  sucli 
defendant,  in  the  presence  of  some  person  of  suitable  age 
who  Shalt  be  informed  of  its  contents. 

Sec.  16.  Upon  the  return  of  such  summons,  if  the  same 
be  returned  duly  served,  and  the  defendant  appears,  such 
defendant  may  plead  not  guilty  to  the  complaint,  or  if  he 
neglect  or  refuse  to  plead  thereto,  such  oflBcer  shall  enter 
such  plea  for  him,  and  such  issue  shall  be  tried  and  judg- 
ment shall  be  rendered,  and  the  same  proceedings  shall  be 
had  thereon  in  all  respects,  and  the  costs  shall  be  taxed  and 
collected  in  the  same  manner  as  in  cases  of  forcible  entry  or 
detainer,  and  with  the  lite  effect:  Provided,  That  if  it  is 
claimed  either  upon  the  trial  before  such  officer,  or  upon  the 
trial  of  any  appeal  to  the  circuit  court,  that  tlie  plaintiff  is 
entitled  to  the  possession  of  said  premise,  in  consequence 
of  the  nonpayment  of  any  sum  of  money  due,  either  as  rent 
or  as  a  part  or  portion  of  the  purchase  money  of  premises, 
under  a  contract  in  writing  for  the  purchase  thereof,  such 
officer,  or  the  court,  or  the  jury,  if  the  case  is  tried  by  a  jury, 
shall,  in  addition,  ascertain  and  determine  the  amount  due 
the  said  plaintiff,  and  snch  amount  sha))  be  stated  in  said 
judgment. 

Sec.  17.  If  the  defendant  fail  to  appear  on  tbe  return  of 
such  summons,  and  the  same  be  returned  duly  served,  the 
oBlcer  issuing  such  summons  may,  in  his  discretion,  adjourn 
the  hearing,  not  more  than  six  days  from  the  return  of  such 
summons,  and  on  the  day  to  which  the  hearing  sball  be  ad- 
journed, if  tbe  defendant  appear,  the  same  proceedings  shall 
be  had  as  if  he  bad  appeared  at  tbe  return  of  the  summons. 

Sec.  18.  If  the  defendant  fail  to  appear  on  the  return  of 
the  summons,  and  there  be  no  adjournment,  or  if  the  de-  , 
fendant  fail  to  appear  on  the  day  to  which  the  hearing  may 
be  adjourned,  the  officer  shall  note  such  failure  in  the  minntes 
of  his  proceedings,  and  proceed  to  hear  the  complaint,  and 
to  inquire  into  the  truth  thereof;  and  if  such  officer  sball 
be  satisfied  that  such  complaint  is  true,  and  that  the  plaintiff 
is  entitled  to  restitution  of  the  premises,  he  shall  render 
judgment  accordingly,  and  tax  the  costs  for  the  plaintiff, 
and  issue  a  writ  of  restitution,  and  process  for  the  collection 
of  the  costs,  as  in  other  cases,  and  with  the  like  effect. 

General  Provisions. 

Sec.  19.  After  an  issue  shall  be  joined  upon  any  com- 
plaint in  pursuance  of  tbe  provisions  of  this  chapter,  the 
bearing  may  be  adjourned  ft^m  time  to  time,  as  may  be  neces- 
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aary,  upon  sufficient  cause  being  shown,  not  exceeding  thirty 
days  in  all. 

6ec.  20.    If  such  hearing  be  adjourned  on  the  application  ^^ 
of  a  defendant,  proceeded  against  by  warrant  for  a  forcible  to  ren^* 
entry,  or  forcible  detainer,  and  the  plaintiff  shall  not  consent  '"*=™'<^y- 
thereto,  such  defendant  shall  continue,  during  the  time  of 
the  adjournment,  in  the  custody  of  the  sheriff  or  constable, 
unless  he  shall  give  bond  to  the  plaintiff,  in  the  penal  sum  BoDd  ror 
of  fifty  dollars,  with  sufBcient  surety  to  be  approved  by  the  '''^■ 
officer  issuing  the  warrant,  conditioned  to  pay  all  such  costs 
as  shall  be  awarded  against  bim  in  such  cause. 

Sbc.  21.    The  officer  before  whom  any  proceedings  shall  ^JJ^ 
be  bad  for  recovering  the  posseasion  of  lands  in  pursuance  of  ofiicec. 
of  this  chapter,  shall  possess  all  the  necessary  powers  for 
issuing  subpoenas,  and  compelling  the  attendance  of  wit- 
nesses, and  enforcing  obedience  to  all  orders  and  process 
lawfully  made  or  issued  by  him. 

Sec.  22.    Every  person  summoned  as  a  juror  or  subpoenaed  n^fjj,^. 
as  a  witness,  who  shall  not  appear,  or  appearing  shall  refuse  utc«  at  jurat 
to  serve  or  testify  in  any  cause  prosecuted  by  virtue  of  this*""  "**"■ 
chapter,  shall  forfeit  and  pay  for  every  such  refusal,  unless 
some  reasonable  excuse  be  shown,  such  hue,  not  exceeding 
ten  dollars,  as  the  officer  before  whom  the  proceedings  are 
instituted  shall  think  proper  to  impose;  and  such  ofScer  is 
authorized  and  required  to  issue  an  execution  for  the  collec- 
tion thereof,  directed  to  the  sheriff  or  any  constable  of  the 
connty,  in  the  same  manner  and  with  the  like  effect,  as 
justices  of  the  peace  are  authorized  to  do  in  cases  of  similar 
fines  imposed  by  them. 

Sbc.  23.    The  plaintiff  obtaining  restitution  of  any  prem- Ke^'eT  <>* 
ises  under  the  provisions  of  this  chapter,  shall  be  entitled  to  du»«ea 
an  action  of  trespass  on  the  case  ag^nst  the  defendant,  and  *"  p"*'"""- 
may  recover  double  damages  from  the  time  of  the  forcible 
entry,  or  forcible  detainer,  or  of  the  notice  to  quit,  or  demand 
of  possession,  as  the  case  may  be. 

Sfx:.  24.    Either  party  conceiving  himself  aggrieved  by  the  Appeal  to 
determination  or  judgment  of  the  commissioner,  or  other  *''™'*  '""'*■ 
officer,  made  or  rendered  under  the  provisions  of  this  chapter, 
may  appeal   therefrom  to  the  circuit  court  for  the  same 
county,  within  the  same  time,   in  the  same  manner,  and 
return  may  be  compelled,  and  IJie  same  proceedings  shall  be 
thereon  bad,  as  near  as  may  be,  and  with  the  like  effect,  as 
in  cases  of  appeals  from  judgments  rendered  before  justices 
of  the  peace,  aud  costs  shall  be  awarded  and  collected  in  the 
circuit  court  in  the  same  manner;  and  if  such  appeal  is  taken  YSIf''d'"'t 
by  the  defendant  the  appeal  bond  shall'  be  in  a  penalty  to  "       «"  ■" 
be  fixed  by  the  officer  taking  the  same,  not  less  than  double 
(he  amount  of  the  annual  rental  value  of  the  premises  in 
dispute,  to  be  determined  by  the  commissioner,  and  shall  be 
executed  by  two  or  more  sufficient  sureties,  and  shall  also  in 
addition  to  the  usual  conditions  of  an  appeal  bond  contain  a 
further  condition,  that  if  the  plaintiff  obtain  restitution  of 
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said  premiums  in  said  suit,  the  said  defendant  will  forthwith 
pay  all  rent  due  or  to  become  due  the  plaintiff  for  the  prem- 
ises described  in  the  complaint,  or  the  rental  value  thereof,  np 
to  the  time  Raid  plaintiff  shall  obtain  possession  thereof,  to- 
gether with  coats  of  suit  in  prosecuting  said  complaint  and 
obtaining  restitution  of  said  premises,  and  if  tbe  plaintiff  ob- 
tain restitntion  of  said  premises  he  may,  at  his  election,  sue 
and  recover  on  said  bond,  or  bring  his  action  against  the  de- 
fendant, under  section  twenty-three  of  this  chapter. 

See,  25,  No  writ  of  restitution  shall  be  issued  under  the 
provisions  of  this  chapter,  until  the  expiration  of  five  days 
after  the  entry  of  judgment  of  restitution;  and  in  case  of  an 
appeal  within  that  time,  no  writ  of  restitution  shall  issue 
until  such  appeal  be  determined  in  the  circuit  couri ;  and  in 
case  it  is  found  that  the  plaintiff  is  entitled  to  the  possess- 
sion  of  the  premises,  in  consequence  of  the  nonpayment  of 
a  sum  of  money,  no  writ  of  restitution  shall  issue,  if  the  de- 
fendant  shall,  within  Ave  days  after  dual  judgment,  pay 
the  amount  so  found  due,  and  the  amount  of  costs  awarded 
to  the  said  plaintiff. 

6bc.  2C.  If  upon  the  trial  of  an  appeal  in  the  circuit 
court,  judgment  be  rendered  in  favor  of  either  party  for  costs, 
the  circuit  court  may  issue  execution  for  such  costs,  and 
if  the  plaintiff  shall  recover  judgment  of  restitution  of  the 
premises  in  question,  or  any  part  thereof,  the  circuit  court 
may  issue  a  writ  of  possession  in  favor  of  the  plaintiff,  in 
accordance  with  such  judgment  of  restitution,  which  writ  of 
possession  may  be  issued  to  the  sheriff  or  other  proper  ofBcer 
of  any  county  of  this  State  in  which  the  premises  recovered 
are  situated,  in  all  such  cases  where  such  judgment  shall 
have  been  or  may  hereafter  be  rendered. 

Sec.  27.  In  all  cases  of  judgment  rendered  in  any  cause 
under  the  previsions  of  this  chapter,  either  party  may  remove 
such  judgment  by  writ  of  certiorari,  into  the  circuit  court 
for  the  county  in  which  the  judgment  was  rendered,  within 
the  same  time  and  in  the  same  manner,  and  a  return  may  be 
compelled,  and  the  same  proceedings  shall  be  thereupon  had, 
as  near  as  may  be,  as  in  cases  of  a  certiorari  to  a  justice  of 
the  peace. 

8ec.  28.  After  the  rendition  of  judgment  against  the  de- 
fendant in  any  suit;  under  the  provisions  of  this  chapter, 
no  certiorari  shall  be  allowed,  unless  be  shall  make  and  exe- 
cute to  the  plaintiff  a  bond,  the  penalty  to  be  fixed  by  the 
officer  allowing  the  certiorari,  not  less  than  double  the 
amount  of  the  annual  rental  value  of  th£  premises  in  dispute, 
to  be  determined  by  the  commissioner,  with  good  and  suffici- 
ent sureties,  who  shall  justify,  and  .also  be  approved  by  said 
officer,  conditioned  that  if  the  plaintiff  obtain  restitution  of 
said  premises  in  said  suit,  the  said  defendant  will  forthwith 
pay  all  the  rent  due,  or  to  become  due  the  plaintiff,  or  the 
rental  value  thereof  up  to  the  time  said  plaintiff  shall  obtain 
possession  thereof,  together  with  costs  of  suit  in  prosecut- 
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ing  said  complaint,  and  obtaining  restitution  of  said  premises, 
which  bond  shall  be  delivered  to  said  plaintiff,  or  his  agent 
or  attornpy;  and  if  the  plaintiff  obtain  restitution  of  said 
premises,  he  may,  at  his  election,  sue  and  recover  on  said 
bond,  or  bring  his  action  against  the  defendant,  under  sec- 
tion twenty-three  of  this  chapter. 

Sbc.  29.     On  the  trial  of  any  cause  under  the  provisions  RecoT^ 
of  this  chapter,  it  shall  be  competent  for  the  jury  or  officer  ni^isM 
before  whom  such  trial  may  be  had,  to  find  the  defendant  ^™^'*^- 
guilty  of  forcibly  or  unlawfully  holding  over  or  detaining  the 
premises   described   in  the  complaint,  or  any   part   thereof, 
and  judgment  may  therenptm  be  rendered  in  accordance  with 
such  finding. 

'  CHAPTER  XXXI. 
Of  the  Partition  of  Lands  Owned  by  Several  Persons. 

Sbction  1.    All  persona  holding  lands  as  joint  tenants  orwhomsy 
tenants  in  common,  may  have  partition  thereof,  in  the  man-''*"*'^'"""' 
ner  provided  in  this  chapter. 

Sec.  2,     Any  one  or  more  of  the  persons  so  holding  lands,  suita,  iftw 
may  institute  a  suit  in  the  circuit  court  for  the  county  in  ""'""    - 
which  the  lands  lie,  by  a  bill  in  equity,  for  a  division,  or 
partition  thereof,  according  to  the  respective  rights  of  the 
parties  interested  therein,  and  for  the  sale  of  such  premises, 
if  it  shnll  appear  that  the  partition  thereof  cannot  be  made 
without   grefit  prejudice  to  the  owners.     In  case  such  lands  luiu  in 
are  situated  in  different  counties,  the  suit  may  be  instituted  couim^ 
in  the  circuit  court  for  any  one  of  the  counties  in  which  any 
part  of  such  lands  may  be  situated,  and  such  court  shall  have 
complete  jurisdicliou  in  the  premises  as  fully  and  effectually 
as  if  the  whole  of  such  lands  were  situated  in  the  county  in 
which  the  suit  is  instituted. 

Sec.  3,    Such  suit  may  be  maintained  by  any  person  who  ^yJXlid'" 
has  an  estate  in  possession  of  the  lands  of  which  partition  "'  " 
is  sought,  but  not  by  one  who  has  only  an  estate  therein 
in  remainder  or  reversion ;  such  suit  may  also  be  maintained 
by  any  person  who  has  an  estate  in  possession  in  any  ores, 
minerals  or  metals,  that  may  exist  or  be  hereafter  discovered  Ona. 
in  such  lands,  and  such  last  mentioned  suit  shall  be  brought  ^meiais. 
only  against  such  persons  as  may  have  an  estate  in  posses- 
sion in  such  ores,  minerals  or  metals,  and  any  person  who 
owns  an  undivided  interest,  however  acquired,  in  all  of  the  Undivided 
estates  in  possession  and  in  expectancy,  in  the  land  of  which  "'"*""■ 
partition  is  sought,  shall  be  deemed  to  have  an  estate  therein 
in  fee  simple,  absolute  in  possession,  to  the  extent  of  the 
least  share  which  he  has  in  any  of  the  estates,  and  shall 
be  entitled  to  maintain  a  bill  for  partition  under  the  pro- 
visions of  this  chapter. 

Sbc.  4.    The  bill  for  a  partition  or  sale  of  any  such  lands  biu  to  be 
shall  be  verified  by  oath,  and  shall  particularly  describe  the  '"^*^- 
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premises  sought  to  be  divided,  and  shall  set  forth  the  rights 
and  titles  of  all  persons  interested  therein,  so  far  as  the 
same  are  known  to  the  complainant,  including  the  interest 
of  any  tenant  for  years,  for  life  or  in  dower,  and  the  persons 
entitled  to  the  reversion,  remainder  or  inheritance  after  the 
termination  of  any  particular  estate  therein,  and  every  per- 
son who,  by  any  contingency  contained  in  any  devise,  grant 
or  otherwise,  may  be,  or  become  entitled  to  any  ben^cial 
interest  in  the  premises. 

Sec.  5.  Every  person  having  any  such  interest  as  afore- 
said, whether  in  possession  or  otherwise,  and  every  person 
entitled  to  dower  in  such  premises,  if  the  same  has  not  been 
admeasured,  may  be  made  a  party  to  such  suit. 

Sbc.  6.  In  case  any  one  or  more  of  such  parties,  or  the 
share  or  quantity  of  interest  of  any  of'  the  parties  he  nn- 
known  to  the  plaintiff,  or  he  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  shall  depend  upon  an  execntory 
devise,  or  the  remainder  shall  be  a  contingent  remainder, 
so  that  such  parties  cannot  be  named,  the  same  shall  be  set 
forth  in  the  bill. 

Sbc.  7.  It  shall  not  be  necessary  in  the  first  instance,  to 
make  any  creditor  having  a  lien  on  the  premises  in  question, 
or  any  part  thereof,  by  judgment,  decree,  mortgage,  or  other- 
wise, a  party  to  the  proceedings,  nor  shall  the  partition  of 
the  premises  alter,  affect  or  impair  the  lien  of  any  such  credi- 
tor, except  in  the  cases  provided  for  in  the  next  section. 

Sec.  8.  When  the  lien  is  on  the  undivided  interest  or 
estate  of  any  of  the  parties,  either  in  a  portion  or  the  whole 
of  the  premises  partitioned,  such  lien,  if  partition  be  made, 
shall  thereafter  be  transferred,  and  he  a  charge  only  on  the 
premises  assigned  to  such  party,  and  may  be  enforced  against 
the  same  as  though  such  lien  had  originally  existed  there- 
upon ;  but  if  the  person  having  such  lien  be  made  a  party  to 
such  suit,  the  court  may  direct  the  commissioners  appointed 
to  make  such  partition,  to  designate  and  set  apart  a  tract 
or  portion  of  the  premises  equal  in  vnlne  to  the  estate  or 
interest  of  the  party  to  whose  portion  the  lien  is  to  be  trans- 
ferred, in  the  tract  upon  which  such  lien  had  before  existed; 
and  on  the  confirmation  of  the  report  of  such  commissioners, 
such  lien  shall  thereupon  be  transferred  to  the  portion  of  the 
premises  so  designated  by  the  commissioners,  with  the  same 
effect  as  is  above  provided  in  case  the  person  having  snch 
lien  is  not  a  party  to  such  suit;  the  portion  of  the  premises 
to  which  the  lien  is  transferred  shall  be  first  chained  with 
the  just  proportion  of  the  costs  of  the  proceedings  in  prefer- 
ence to  said  lien;  if  at  any  time  prior  to  the  confirmation  of 
the  report  of  the  commissioners  appointed  to  make  such 
partition,  any  person  had  an  uncertain  or  contingent  interest 
in  any  part  of  the  premises,  which  has  since  the  filing  of 
the  hill  become  a  certain  or  absolute  interest,  or  who  has 
acquired  a  title  in  fee  to  any  part  of  said  premises  by  virtue 
of  any  mortgage  or  execntion  sale  of  any  interest  thereon, 
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shall  apply  to  the  coart  by  petition  setting  forth  his  interest  other  parties 
in  the  premises,  the  court  shall  thereupon  direct  that  such  uJS^p^twion. 
person  be  made  a  party  to  such  proceedings,  and  shall  make 
such  other  or  further  orders  and  decrees  respecting  the  rights 
of  such  person  as  shall  be  agreeable  to  equity. 

Sex;.  9.     But  the  plaintiffs  may,  at  their  election,  makect^ton 
every  creditor  having  a  specific  lien  cm  the  undivided  inter- u^^l^bS 
est  pr  estate  of  any  of  the  parties,  by  mortgage  or  otherwise,  "*•«  p»rtie«. 
a  party  to  the  proceedings;  and  in  such  case  the  bill  shall 
set  forth  the  nature*  of  every  such  lien  or  incumbrance. 

Sec.  10.  Upon  filing  a  bill  in  the  circuit  court  for  the  summom  to 
partition  or  sale  of  any  lands  pursuant  to  the  provisions  of  ^wer."* 
this  chapter,  the  defendants,  or  such  of  them  as  reside  in 
this  State,  and  can  be  found  therein,  shall  be  served  with  a 
summons  to  appear  and  answer  the  bill,  and  the  same  may 
be  taken  as  confessed,  according  to  the  practice  in  courts  of 
equity. 

Sec.  11.    If  any  parties  having  an  interest  in  such  lands  are  unknown  or 
unknown,  or  if  either  of  the  known  parties  reside  out  of^i^p^ 
this  State,  or  cannot  be  found  therein,  the  same  proceedings  cedura. 
shall  be  had  as  in  other  chancery  cases  under  like  circum- 
stances:  Provided,  ftoireicr.  That  the  order  of  publication  R™»i». 
shall  contain  a  sufBcient  description  of  the  premises  whereof  Scetfon. "" 
partition  is  sought,  in  addition  to  the  other  matters  required 
by  law  to  appear  in  such  order. 

See.  12.  The  proof  of  personal  service  or  of  the  publication  Tekingtriu 
of  such  order,  shall  authorize  an  order  of  the  court  for  taking 
the  bill  as  confessed  against  all  such  unknown  parties,  and 
persons  not  resident  in  this  State,  or  not  found  therein,  as 
shall  not  appear  and  answer  by  the  day  mentioned  in  the 
order,  or  on  such  further  day  as  the  court  may  appoint ;  and 
all  such  unknown  parties  as  may  appear,  shall  be  entitled 
to  be  made  parties  to  the  suit,  and  the  bill  may  be  amended 
accordingly. 

Sbc.  13.    The  general  guardians  residing  in  this  State,  of  auardiuufot 
all  minors  and  other  persons  under  guardianship,  who  should'"''""""*"" 
be  parties  to  such  proceedings  for  partition,  upon  giving 
bond  as  hereinafter  directed,  shall  represent  their  respec- 
tive wards  therein,  whether  such  wards  stall  reside  in  or 
out  of  this  State,  and  the  court  shall  appoint  guardians  foraunrdisD* 
all  such  minors  who  shall  be  interested  in  the  premises,  as  "*""*"■ 
have  no  general  guardians  in  this  State,  for  the  special  pur- 
pose of  taking  charge  of  the  interests  of  such  minors,  in 
relation  to  the  proceedings;  and  the  acts  of  all  such  guar- Eireci  of  »ct« 
dians  of  minors,  or  others  under  guardianship,  shall  be  bind-  "*  «"»""""■ 
ing  on  their  respective  wards,  and  shall  be  as  valid  as  if 
(lone  by  them  respectively  when  of  full  age,  or  under  no  legal 
incapacity. 

Sec.  14.    Every  such  guardian  shall  give  bond  to  the  people  Bondot 
of  this  State  to  be  filed  with  the  clerk  of  the  court,  in  such  «"»"""- 
penalty,  and  with  such  surety  as  the  court  shall  direct;  con- 
ditioned for  the  faithful  performance  of  the  trust  reposed 
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in  such  guardian,  and  to  render  a  juBt  and  true  account  of 
hia  guardianship  in  all  courts  and  placcB  when  thereunto 
required,  and  for  the  observance  of  the  orders  of  the  courts 
in  relation  to  the  said  trust. 

Bbc.  15.  When  a  bill  shall  be  filed  for  the  partition  or  sale 
of  any  lands  in  pursuance  of  this  chapter,  and  an;  of  the  de- 
fendants therein  are  minors,  or  other  persons  under  guardian- 
ship, and  the  general  guardian  or  person  appointed  guardian 
by  the  court,  shall  fail  to  give  the  security  hereinbefore  re- 
quired, it  sha)l  be  the  duty  of  the  court,  on  the  application  of 
the  plaintiffs,  to  appoint  the  clerk  of  said  court  the  guar- 
dian of  such  minors  or  other  persons,  for  the  purpose  of  such 
partition,  and  to  dispense  with  the  securities  hereinbefore 
required. 

Sec.  16.     Any  defendant  may  deny  the  joint  tenancy,  or 
'•  tenancy  in  common  of  any  co-defendant,  and  such  issue  shall 
be  tried  and  disposed  of  as  in  other  cases. 

Sec.  17.  Upon  the  hearing  of  the  cause,  the  court  shall 
declare  the  rights,  titles  and  interests  of  the  parties  to  such 
proceedings,  so  far  as  the  same  shall  have  appeared,  and  shall 
determine  the  rights  of  the  said  parties  in  such  lands,  and 
shall  decree  that  partition  be  made  between  such  of  them  aa 
shall  have  any  rights  therein,  according  to  such  rights. 
«  Sec.  18,  If  upon  the  hearing  of  the  cause,  the  part  or 
interest  of  any  parties  who  shall  not  have  appeared  and 
answered  the  bill,  whether  known  or  unknown,  in  and  to 
such  premises,  shall  not  have  appeared  by  the  proofs  in  the 
cause,  then  the  court  shall  decree  that  partition  be  made, 
so  far  as  the  rights  or  interests  of  the  parties  who  are  known, 
and  who  have  appeared  in  (he  cause,  have  been  ascertained, 
and  the  residue  of  the  premises  shall  remain  for  the  parties 
whose  interests  have  not  been  ascertained,  subject  to  division 
between  them  at  any  future  time. 

Sec.  19.  Upon  making  a  decree  for  partition  as  provided 
in  the  two  last  preceding  sections,  an  order  may  be  entered 
referring  it  to  a  circuit  court  commissioner  to  inquire  into 
the  situation  of  the  premises,  and  to  report  whether  such 
premises,  or  any  part  of  them,  are  so  circumstanced  that  a 
partition  and  division  thereof  amongst  the  parties  inter- 
ested cannot  be  made  without  great  prejudice  to  the  owners, 
or  the  court  may  in  its  discretion  hear  proofs  thereon. 

Sec.  20.  If  the  court  shall  be  satisfied  that  partition  of  the 
premises  between  the  parties  interested  therein  can  be  made 
without  prejudice  to  the  owners,  such  court  shall,  by  an 
order  to  be  entered  in  its  minutes,  appoint  three  discreet 
and  disinterested  freeholders  commissioners,  to  make  the 
partition  so  decreed,  according  to  the  respective  rights  and 
interests  of  the  parties,  as  the  same  were  ascertained  and 
determined  by  such  court,  and  in  such  order  the  court  shall 
designate  the  part  or  shares,  if  any,  which  shall  remain  un- 
divided, for  the  owners  whose  interests  shall  be  unknown 
or  not  ascertained. 
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8bc.  21.     If  the  perfHHis  so  appointed  commissioners,  or  VM«odM. 
eitber  of  them,  shall  die,  resign,  or  neglect  to  serve,  the  conrt 
may,  from  time  to  time,  appoint  others  in  their  places. 

Sbc.  22.  The  commissioners,  before  proceeding  to  the  Oath  oi  coin- 
execution  of  their  duties,  shall  severally  be  sworn  before  any  °''*" 
ofBcer  authorized  to  administer  oaths,  honestly  and  impar- 
tially to  execute  the  trust  reposed  in  them,  and  to  make  par- 
tition as  directed  by  the  court;  which  oath  ^all  be  filed  witli 
the  clerk  of  the  court  on  or  before  the  coming  in  of  the  report 
of  such  commissionerB. 

Sec.  23.  In  making  partition,  the  commissioners  shall  £j"'^^ 
divide  the  said  real  estate,  and  allot  the  several  portions  and 
shares  thereof  to  the  respective  parties,  quality  and  quantity 
relatively  considered,  according  to  the  respective  rights  and 
interests  of  the  parties  so  adjudged  and  decreed  by  the  court, 
designating  the  several  shares  and  portions  by  posts,  stones, 
or  other  permanent  monnments,  and  they  may,  if  necessary, 
employ  a  surveyor  with  the  necessary  assistants,  to  aid  them  - 
therein. 

Sec.  24.  The  commissioners  shall  make  an  ample  report  of  R^n  ot  com- 
their  proceedings,  under  the  bands  of  any  two  of  them, 
specifying  therein  the  manner  of  executing  their  trust,  and 
describing  tbe  land  divided,  and  the  shares  allotted  to  each 
party,  with  convenient  certainty,  and  the  items  of  their 
chains. 

Sec.  25.     All  the  commissioners  must  meet  together  inAUtomeet. 
the  performance  of  any  of  their  duties,  but  the  acts  of  a  ma-"^ 
jority  BO  meeting  sjiall  be  valid. 

Sbc.  26,  The  expenses  of  the  commissioners,  including  the  Expense*, 
expenses  of  a  surveyor  and  his  assistants,  when  they  shall  be 
employed,  shall  be  ascertained  and  allowed  by  the  court ;  and 
tbe  amount  thereof,  together  with  such  compensation  as  shall 
be  allowed  to  the  commissioners  by  the  court  for  their  ser- 
vices, shall  be  paid  by  the  plaintiffs  and  shall  be  allowed  to 
them  as  part  of  the  costs  to  be  taxed. 

Sbjc.  27.    On  good  cause  shown,  the  court  may  set  aside  the  setting  a^de 
report,  and  commit  the  case  to  the  same,  or  appoint  new  com-  "^"'  *'*• 
miesioner^,  as  often  as  may  be  necessary,  who  shall  proceed 
in  like  manner  as  hereinbefore  directed. 

Sec.  28.  Upon  tbe  confirmation  of  the  report  of  any  com-  Decree  on 
missioners  by  the  court,  a  decree  shall  thereupon  be  entered,  ^"iS^rt 
which  shall  be  binding  and  conclusive: 

1.  On  all  parties  named  therein,  and  their  legal  repre- 
sentatives, who  shall,  at  the  time,  have  any  interest  in  the 
premises  divided,  as  owners  in  fee,  or  as  tenants  for  years, 
or  as  entitled  to  the  reversion,  remainder  or  inheritance  of 
such  premises,  after  the  termination  of  any  particular  estate 
therein;  or  who,  by  any  contingency  contained  in  any  will  or 
grant,  or  otherwise,  may  be  or  become  entitled  to  any  bene- 
ficial interest  in  the  premises ;  or  who  stall  have  any  interest 
in  any  undivided  share  of  the  premises,  as  tenant  for  years, 
for  life,  or  in  dower ; 
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2.  Od  all  persons  interested  in  tlie  premises,  who  were 
nnknown  at  the  time  of  the  commencement  of  the  suit,  to 
whom  notice  shall  thereafter  have  been  given  by  personal 
service,  or  by  publishing  the  same  as  hereinbefore  directed; 
and 

3.  Od  all  other  persons  claiming  from  such  parties  or  per- 
sons, or  either  of  them. 

i'e™>°j»"><i         Sec.  29.    But  such  decree  and  partition  shall  not  affect 
kffecied.  any  tenants,  or  persons  having  claims  as  tenants,  in  dower, 

or  for  life,  to  the  whole  of  the  premises  which  shall  be  the 
subject  of  such  partition ;  nor  shall  any  such  decree  and  parti- 
tion preclude  any  person,  except  such  as  are  specified  in  the 
last  preceding  section,  from  claiming  any  title  to  the  premises 
in  question,  or  from  controverting  the  title  or  interest  of  the 
parties,  between  whom  such  partition  shall  be  made. 
^rem?iBB  la        ®^*  ^^'    ^^  ^^^  court  Shall  find  that  all  the  lands  or  tene- 
euTiUvMoD     ments  of  which  division  and  partition  is  sought,  is  so  situ- 
beSwie.         ft^'i'  Of  thst  sny  district,  tract,  lot  or  portion  thereof  is  so 
situated  that  a  partition  and  division  thereof  amongst  the  per- 
sons ihterested  therein  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  court  may  thereupon  make  an  order 
that  the   circuit   court  commissioner  sell   the  premises  so 
Di»Won         situated  at  public  auction,  to  the  highest  bidder;  and  if  the 
prc^iM*.         court  shall  find  that  any  portion,  interest  or  part  can  be 
divided,  and  partition  made  thereof,  and  that  other  portions, 
interests  or  parts  cannot  be  so  divided  without  great  preju- 
dice to  the  owners  thereof,  the  court  may,  by  an  order,  ap- 
point  commissioners    as   hereiubefore   provided,   and   direct 
said  commissioners  to  proceed  to  make  partition  and  divi- 
sion of  such  parts  or  interests  of  which  division  can  be  made, 
and  to  set  apart  such  portion,  interest  or  parts  as  cannot 
be  divided  to  be  sold,  and  the  same  may  be  sold  as  herein- 
after provided. 
TramBof  Sec,  31.    The  court  shall  direct,  in  such  order,  the  terms 

^H^m  of  credit  which  may  be  allowed,  for  any  portions  of  the  pur- 

money,  etc.  chase  money  of  which  it  shall  think  proper  to  direct  the  in- 
vestment, and  for  such  portions  of  such  purchase  money  as 
are  required  by  the  provisions  hereinafter  contained,  to  be 
invested  for  the  benefit  of  any  unknown  owners,  any  infants, 
any  parties  out  of  the  State,  or  any  tenants  for  life  or  in 
dower, 
Credtts.  how  Sec.  32.  The  portions  of  the  purchase  money  for  which 
"™  credit  shall  be  allowed,  shall  always  be  secured  at  interest, 

by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  pur- 
chaser, and  by  such  other  security  as  the  court  shall  prescribe. 
sapuBia  Sbc,  33.    The  circuit  court  commissioner  may  take  separate 

mortgages  and  other  securities,  for  such  convenient  shares  or 
portions  of  the  purchase  money,  as  are  directed  by  the  court 
to  be  invested,  in  the  name  of  the  clerk  of  the  court  in  whose 
oflSce  the  original  bill  for  a  partition  was  filed,  and  bis  suc- 
cessors in  office;  and  for  such  shares  as  any  known  owner  of 
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full  age  Bhall  deBire  to  have  so  iavested,  in  the  name  of  such 
owner. 

Sue.  34.    UpMi  Hnch  Bales  being  confirmed,  as  hereinafter  To  wiwrn 
mentioned,  the  eaid  circuit  court  commiBaioner  Bball  deliver  ddwerad. 
such  mortgages  and  other  securities  to  the  clerk  of  the  court, 
or  to  the  known  owners  whose  shares  were  so  invested. 

Sec.  36.    Before  making  any  order  for  the  sale  of  the  said  J^}|%i\f 
premises  where  creditors   or  other  persons,   having  specific  brfore  wdw 
liens,  or  purchasers  at  mortgage,  or  execution  sales  of  inter- "'  ""*■ 
ests,  in  any  part  of  the  premiees,  shall  not  have  been  made 
partie,s,  the  court  shall  direct  the  plaintiff  to  amend  his  bill 
by  making  parties  to  the  proceedings  every  person  having  a 
specific  lien  on  the  undivided  interest  or  estate  of  any  of  the 
parties  by  mortgage  or  otherwise,  and  also  persons  who  have 
acquired  an  interest  under  mortgage  or  execution  saleb. 

8bc.  36.    If  it  Bhall  appear  by  the  proceedinga  on  such  bill.  Certain 
or  by  such  report,  that  there  are  any  existing  incumbrances  bs°brougfat 
upon  the  estate  or  interest  in  the  premises,  of  any  party  named  '"'"  ""f*' 
in  the  proceedings  in  the  suit,  the  court  shall,  in  the  order  of 
sale,  direct  the  circuit  court  commissioner  to  bring  into  court 
and  pay  to  the  clerk  the  portion  of  the  moneys  arising  from 
the  Bale  of  the  estate  and  interest  of  such  party,  after  deduct- 
ing the  portion  of  the  costs,  charges  and  expeuBcs  to  which  it 
shall  be  liable. 

Sbc.  37.  Such  party  may  apply  to  the  court  to  order  such  ^?^^JjJ 
moneys,  or  such  part  thereof  as  he  shall  claim,  to  be  paid  to  broujbt  id. 
him;  which  application  shall  be  accompanied: 

1.  By  bis  own  atBdavit,  stating  the  true  amount  actually 
due  on  each  incumbrance,  the  owner  of  each  incumbrance, 
and  bis  residence,  as  far  as  known  to  such  party ; 

2.  By  proof  by  affidavit,  of  the  due  service  of  a  notice 
on  each  owner  of  any  incumbrance,  of  the  intention  to  make 
such  application,  at  least  fourteen  days  previously.  If  such 
owner  reside  in  this  State,  such  notice  shall  be  served  per- 
sonally, or  if  he  be  absent  from  his  residence,  by  leaving  a 
copy  there,  with  some  person  of  his  household  of  proper  age. 
If  Buch  owner  reside  out  of  this  State,  such  notice  may  be 
served  on  him  personally,  thirty  days  previously,  or  by  pub- 
lishing the  same  in  such  paper  aB  the  court  may  direct,  three 
weeks  successively,  once  in  each  week. 

Sec.  38.     Upon  such  application  and  proof  of  notice,  the  netring  and 
conrt  shall  proceed  to  hear  the  proofs  and  allegations  of  the  ti^l^'"* 
parties  as  in  other  cases,  and  determine  the  rights  of  such 
parties  in  accordance  with  the  facts,  and  the  costs  of  such 
trial  shall  be  paid  by  such  party  as  the  court  shall  direct. 

Sdc.  39,    When  the  amount  of  existing  incumbrances  shall  Dtaiributioo 
have  been  ascertained,  the  court  shall  proceed  to  order  a  dis-  Smo^**^ 
tribution  of  the  monies  so  brought  into  and  remaining  in  ""^'f™- 
court,  among  the  several  creditors  having  such  incumbrances, 
according  to  the  priority  thereof  respectively. 

Sec.  40.    The  clerk  of  the  court  by  whom  any  such  incnm-  cimh  w^. 
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be  acknowledged,  in  the  form  required  by  law,  and  shall  canse 
snch  incumbrance  to  be  duly  Batisfled  or  canceled  of  record, 
and  shall  defray  the  expenBea  thereof  out  of  the  portion  of 
the  moniea  in  court  belonging  to  the  party  by  whom  Hueh  in- 
cumbrance wag  payable. 
ottM  C'"'"  Sec.  41.  The  proceedings  to  ascertain  and  settle  the  amount 
d(a»]red.  of  incumbrances  as  herein  provided,  shall  not  affect  any  other 

party  in  such  suit  for  partition,  nor  delay  the  paying  over  or 
investing  the  monies  to  or  for  the  benefit  of  any  party  upon 
whose  estate  in  the  premises  there  shall  not  appear  to  be  any 
existing  incumbrances. 
Sale  ot  dower  Bec.  42.  Whenever  the  estate  of  any  tenant  in  dower,  or 
or|Othetiiia  j^j,  jj^g^  j^  |{,g  ^hole  or  any  part  or  share  of  the  premises  in 
question,  has  been  admitted  by  the  parties,  or  ascertained  by 
the  court,  to  be  existing  at  the  time  of  the  order  for  such  sale, 
and  the  person  entitled  to  such  estate  has  been  made  a  party 
to  the  proceedings,  the  court  shall  first  consider  and  de- 
termine, under  all  the  circumstances  of  the  case,  whether  such 
estate  ought  to  he  excepted  from  such  sale,  or  whether  the 
same  should  be  sold,  and  in  making  such  determination,  re- 
gard shall  be  had  to  the  interests  of  all  the  parties. 
Bftieiopew  Sec.  43.    If  the  sale  of  the  premises,  including  such  estate, 

intenet.  shall  be  ordered,  the  estate  and  interest  of  every  such  tenant 

or  person  shall  pass  thereby,  and  the  purchaser,  his  heirs  and 
assigns,  shall  hold  such  premises  free  and  dischai^d  from 
all  claims  by  virtue  of  any  such  estate  or  interest,  whether 
the  same  be  to  any  undivided  share  of  a  joint  tenant  or  tenant 
in  common,  or  to  the  whole  or  any  part  of  the  premises  sold. 
pBTineot  to         Sec.  44.    Upon  such  sale  being  made  of  any  such  interest  or 
otoM,  etc..      estate,  the  court  shall  direct  the  payment  of  such  sum  in 
jj^hiB  gross,  out  of  the  proceeds  thereof,  to  the  person  entitled  to 

such  estate  in  dower,  or  tenancy  for  life,  as  shall  be  deemed 
upon  the  principles  of  law  applicable  to  annuities,  a  reason- 
able satisfaction  for  such  estate  or  interest,  and  which  the 
person  so  entitled  shall  consent  to  accept  in  lieu  thereof,  by 
an  instrument  under  seal,  duly  acknowledged  or  proved  in 
the  manner  that  deeds  are  required  to  be  acknowledged  or 
proved,  to  entitle  them  to  be  recorded. 
iDyeetment  ot      Sec.  45.     In  case  no  such  consent  is  given  at  or  before  the 
^cmJent"''     coming  in  of  the  report  of  sale  by  the  circuit  court  commis- 
notgiies.        sioner,  then  the  court  shall  ascertain  and  determine  what 
proportion  of  the  proceeds  of  such  sale,  after  deducting  all 
expenses,  will  be  a  just  and  reasonable  sum  to  be  invested  for 
the  benefit  of  the  person  entitled  to  such  estate  or  interest  in 
dower  or  for  life,  and  shall  order  the  same  to  be  brought  into 
court  for  that  purpose, 
^oj^rtiimi         Sec.  46.    The  proportions  of  the  proceeds  of  such  sale,  to  be 
'       ■  invested,  shall  be  ascertained  and  determined  in  the  several 
cases,  as  follows: 

I.  If  an  estate  in  dower  shall  have  been  included  in  such 
order  of  sale,  its  proportion  shall  be  one-third  of  the  pro- 
ceeds of  the  sale  of  the  premises,  or  of  the  sale  of  the  nn- 
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divided  share  in  such  premises,  upon  which  snch  claim  of 
dower  existed ; 

2.  If  an  estate  for  life  shall  be  included  in  the  order  of 
sale,  its  proportion  shaJI  be  the  whole  proceeds  of  the  sale 
of  the  premises,  or  of  the  sale  of  the  undivided  share  thereof, 
in  which  such  estate  shall  be;  and  in  all  cases,  the  propor- 
tion of  the  expenses  of  the  proceedings  shall  be  deducted  from 
the  proceeds  of  such  sale. 

Sbc.  47.    If  the  persons  entitled  to  any  snch  estate  in  dower,  unknown 
or  for  life,  be  unknown,  the  court  shall  make  an  order  for*"™*"" 
the  protection  of  the  rights  of  such  persons,  in  the  same  man- 
ner, as  far  as  may  be,  as  If  they  were  known  and  had  ap- 
peared. 

Sec.  48.    The  circuit  court  commissioner  shall  give  notice  noiim  or  wae 
of  an  J  sale  to  be  made  by  him,  for  the  same  time,  and  in  the        *  '""' 
same  manner,  as  is  required  by  law  on  sales  of  real  estate 
by  sheriffs  ou  execution. 

Sec.  49.    The  terms  of  such  sale  shall  be  made  known  at  Toima,  and 
the  time,  and  if  the  premises  consist  of  distinct  lots,  tracts  or  Stsa^^ 
parcels,  they  shall  be  sold  separately. 

Bbc,  6ft.  No  snch  circuit  court  comtnissioner,  nor  any  per-  J^^^S^*? ''" 
son  for  his  benefit,  shall  be  interested  in  the  purchase,  nor  p 
directly  or  indirectly  purchase  any  of  the  premises  sold;  nor 
shall  any  guardian  of  any  infant  party  in  such  suit,  purchase, 
or  be  interested  in  the  purchase  of  any  lands,  being  the  sub- 
ject of  such  suit,  except  for  the  benefit  or  in  behalf  of  such 
infant;  and  all  sales  contrary  to  the  provisions  of  this  sec- 
tion shall  be  void. 

Skc.  51.    After  completing  such  sale,  the  circuit  court  com-  Report  of  *»ie. 
miseioner  shall  report  the  same  to  the  court,  with  a  descrip- 
tion of  the  different  parcels  of  land  sold  to  each  purchaser, 
the  name  of  such  purchaser,  end  the  price  bid  by  him,  which 
report  shall  he  filed  in  the  court. 

Sfx-.  52.     If  such  sales  be  approved  and  conSinned  by  the  order  tor 
court,  an  order  shall  be  entered  directing  the  circuit  court  **'"'**""^- 
commissioner  to  execute  conveyances  pursuant  to  such  sales; 
which  such  circuit  court  commissioner  shall  be  authorized  to 
do  upon  the  entry  of  such  order. 

Sec.  53.  Such  conveyances  so  executed  shall  be  recorded  Record  of 
in  the  county  where  the  premises  are  situated;  and  shall  be  S^*''*'^"' 
a  bar,  both  in  law  and  equity,  against  all  persons  interested  in 
any  way,  who  shall  have  been  named  as  parties  in  the  said  pro- 
ceedings, and  against  all  such  parties  as  were  unknown,  if 
notice  of  the  order  to  appear  and  answer  shall  have  been  given 
by  such  publication  or  service  of  notice  as  is  hereinbefore  di- 
rected; and  against  all  other  persons  claiming  from  such 
parties,  or  either  of  them. 

Sbc.  54,  Such  conveyances  shall  also  be  a  bar  against  all  per-  Effect  on 
sons  having  specific  liens  on  any  undivided  share  or  interest  JSKm?* 
therein,   who  shall   have  been  made  parties  to  the  proceed- 
ings; but  no  creditor  having  any  such  specific  lien  shall  be  , 
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affected  by  such  sale  or  coavejance  unleas  he  shall  have  been 
made  a  party  to  the  proceedings. 

8bc.  55.  The  costs  and  expenses  of  the  proceedings  shall 
be  deducted  from  the  proceeds  of  every  sale  made  by  the  cir- 
cuit court  commissioner,  and  shall  b«  by  him,  in  the  first  in- 
stance, paid  to  the  plaintiffs  or  their  attorney. 

Sec.  56.  The  proceeds  of  every  sale,  after  deducting  the 
costs,  shall  be  divided  among  the  parties  whose  rights  and 
interests  shall  have  been  sold,  in  proportion  to  their  respec- 
tive rights  in  the  premises;  and  the  shares  of  such,  of  the  said 
parties'as  are  of  full  age,  shall  be  paid  to  them  or  their  l^al 
representatives  by  the  circuit  court  commissioner,  or  shall  be 
brought  into  court  for  their  use. 

8ec.  57.  When  any  of  such  known  parties  are  infants,  the 
court  may,  in  its  discretion,  direct  the  shares  of  such  infant 
to  be  paid  over  to  the  general  guardian,  or  to  be  invested  in 
permanent  securities  at  interest,  in  the  name  and  for  the 
benefit  of  such  infant. 

Sec.  58.  Wbere  any  of  the  parties  whose  interests  have 
been  sold  are  absent  from  the  State,  without  legal  representa- 
tives in  this  State,  or  are  not  known  or  named  in  the  proceed- 
ings, the  court  shall  direct  the  shares  of  such  parties  to  be  in- 
vested in  permanent  securities  at  interest,  for  the  benefit  of 
such  parties,  until  claimed  by  them  or  their  legal  represen- 
tatives. 

Sdc,  59.  Where  the  proceeds  of  a  sale  belonging  to  any 
tenant  in  dower,  or  for  life,  shall  be  brought  into  court  as 
hereinbefore  directed,  the  court  shall  direct  the  same  to  be 
invested  in  permanent  securities  at  interest,  so  that  such 
interest  shall  annually  be  paid  to  the  parties  entitled  to  such 
estate,  during  their  lives  respectively. 

Bet.  60.  The  court  may,  in  its  discretion,  require  all  or 
any  of  the  parties,  before  they  shall  receive  any  share  of  the 
monies  arising  from  such  sales,  to  give  security  to  the  satis- 
faction of  such  court,  to  refund  the  said  share  with  interest 
thereon,  in  case  it  shall  thereafter  appear  that  such  party 
was  not  entitled  thereto. 

Sec.  61.  When  any  security  is  directed  to  be  taken  by  the 
'  court,  or  any  investment  to  be  made,  or  any  security  shall 
be  taken  by  a  circuit  court  commissioner  on  the  sale  of  any 
real  estate  as  hereinbefore  directed,  except  where  provision 
shall  be  made  for  taking  the  same  in  the  name  of  any  known 
owner,  the  bonds,  mortgages  or  other  evidences  thereof  shall 
be  taken  in  the  name  of  the  clerk  of  the  court  in  whose 
office  the  original  bill  was  filed  and  his  successors  in  oflSce, 
who  shall  hold  the  same  by  virtue  of  his  ofSce,  and  shall  de- 
liver them  to  his  successor. 

Re>c.  62.  Such  clerk  shall  receive  the  interest  or  principal 
of  any  sums  as  they  become  due,  and  apply  or  re-invest  the 
same,  according  to  the  circumstances  of  the  case,  as  the  court 
shall  direct;  and  shall,  once  in  every  year,  render  to  the  court 


nune  Becurit 
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an  account  in  writing,  and  on  oath,  of  all  moniea  received  b; 
him,  and  of  the  application  thereof. 

Sec.  63.  All  investments,  or  re-investments,  under  the  pro-  ^vewn^ts, 
visions  of  this  chapter,  shall  be  made  on  bond  and  mortgage  * '"  "- 
upon  nuincumbere^  real  estate,  of  at  least  double  the  value 
of  such  iuvestment,  exclusive  of  buildings,  or  in  other  equiva- 
lent security ;  and  no  such  security,  bond,  mortgage  or  other 
evidence  of  such  investment,  shall  be  discha^ed,  transferred 
or  impaired,  by  any  act  of  the  clerk,  without  the  order  of  the 
court  entered  in  the  minutes  thereof. 

Sac.  &i.     Any  person  interested  in  such  investm^it,  may,  suiuoa 
with  the  leave  of  the  court,  prosecute  the  same,  in  the  name  "="'*"**• 
of  the  existing  clerk,  and  no  suit  shall  be  abated  by  the  death, 
removal  from  office,  or  resignation  of  the  clerk  to  whom  such 
securities  or  evidences  were  executed,  or  of  any  of  bis  suc- 


Sdc.  65.  When  a  decree  conflrming  the  partition  made  by  Cmi^ow 
any  commissioners,  shall  be  entered  as  provided  in  this  chap-  SS^"'' 
ter,  the  court  shall  also  adjudge  and  decree  that  each  of  the 
parties  concerned  therein,  other  than  the  plaintiffs,  pay  to 
such  plaintiffs  a  proportion  of  the  costs  and  charges  of  the 
proceedings,  to  be  ascertained  by  the  court,  according  to  the 
respective  rights  of  the  parties,  and  the  proportion  of  such 
costs  and  charges  assessed  upon  the  unknown  owners,  to  be 
chargeable  on  the  part  remaining  undivided;  and  upon  such 
decree  execution  may  issue  as  in  other  cases,  and  may  be 
levied  on  the  property  of  the  parties  respectively  charged  with 
such  costs,  and  upon  any  share  or  part  of  the  premises  allotted 
on  any  such  division  to  any  owner  unknown,  or  not  named, 
and  upon  every  portion  remaining  undivided,  for  the  propor- 
tion adjudged  to  be  paid  by  such  owners,  or  chargeable  to 
the  part  remaining  undivided. 

Sac.  66.     A  sale  of  the  premises  of  such  owner  unknown,  saio  ot 
upon  such  execution,  shall  be  as  valid  as  if  such  owner  had  ormiknown  . 
been  named  in  the  proceedings,  and  in  such  execution,  owner. 

Sbc.  67.    If  a  bill  for  partition  shall  be  dismissed,  or  the  when 
suit   shall   be   discontinued,   the  plaintiffs  shall   pay  costs  l^^'^s, 
to  be  collected,  as  in  other  cases. 

6e)C.  68.  Any  of  the  parties  to  a  suit  for  the  partition  or  Appeal, 
sale  of  any  premises  under  the  provisions  of  this  chapter, 
and  any  party  interested  in  the  premises,  though  not  named 
in  the  proceedings,  may,  jointly  or  separately,  and  without 
the  consent  of  any  co-plaintiff  or  co-defendant,  appeal  from 
any  decree  or  order  of  the  said  court,  upon  any  such  pro- 
ceedings, within  the  same  time,  and  under  the  like  regulations, 
as  in  other  eases. 

Sbc.  69.     Whenever  it  shall   appear  satisfactorily  to  the  Putition  or 
court,  by  due  proof,  or  on  report  of  a  circuit  court  commis- J^|^' '^"'"' 
sioner,  that  any  infant  holds  real  estate  in  joint  tenancy,  or 
in  common,  or  in  any  other  manner  which  would  authorize 
his  being  made  a  party  to  a  suit  in  partition,  and  that  the 
interest  of  such  infant,  or  of  any  other  person  concerned       ^  I  , 
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therein,  requires  that  partition  of  auch  estate  should  be  made, 
such  court  may  direct  and  authorize  the  general  guardian  of 
fiuch  infant  to  agree  to  a  division  thereof,  or  to  a  Bale  of 
such  premises,  or  of  such  part  thereof,  as  in  the  opinion  of 
the  court  shall  be  incapable  of  partition,  or  as  shall  be  most 
for  the  interest  of  such  infant  to  be  sold. 

Sbc.  70.  Such  guardian  shall  report  to  the  court,  on  oath, 
the  partition  or  sale  so  made  by  him,  and  if  the  same  be  ap- 
proved and  confirmed  by  the  court,  an  order  shall  be  entered 
authorizing  such  guardian  to  execute  conveyances  of  the  right 
of  such  infant  to  such  part  of  the  said  estate  as  'shall  have 
been  sold,  to  the  purchMer  thereof;  or  to  execute  releases  of 
the  rights  of  such  infant  to  such  part  of  the  said  estate,  as 
in  the  division  falls  to  the  shares  of  the  other  joint  tenants, 
or  tenants  in  common. 

See.  71.  Such  deeds  shall  be  as  valid  and  effectual  to  convey 
the  share  and  interest  of  such  infant,  as  if  the  same  had  been 
executed  and  duly  acknowledged  by  such  infant  after  arriv- 
ing at  full  age;  and  in  case  of  the  sale  of  any  part  of  such 
estate,  the  infant  shall  be  deemed  a  ward  of  the  court,  and 
such  order  shall  be  taken  as  the  court  may  direct,  for  securing, 
investing  and  applying  the  proceeds  of  the  sale,  and  for  re- 
quiring security  from  the  guardian  for  that  purpose. 

Sec,  72.  Whenever  such  infant  shall  be  a  married  woman, 
the  court  may,  upon  petition,  appoint  her  husband  as  her 
guardian,  and  in  case  of  the  appointment  of  the  husband, 
the  provisions  of  the  three  last  preceding  sections  shall  apply 
to  such  husband. 

Sec.  73,  Whenever  it  shall  appear  to  the  court,  on  the  ap- 
plication of  the  guardian  of  any  idiot,  lunatic,  spendthrift,  or 
person  mentally  incapable  of  managing  bis  affairs,  holding 
any  estate  in  joint  tenancy  or  in  common,  or  in  any  other 
manner  to  authorize  his  being  made  a  party  to  a  suit  in  parti- 
tion, that  the  interest  of  such  idiot,  lunatic,  or  other  person 
aforesaid,  or  any  of  the  parties  interested  in  such  estate,  re- 
quires a  partition  thereof,  it  shall  be  referred  to  a  circuit 
court  commissioner  to  inquire  into  and  report  upon  the  cir- 
cumstances. 

Sue.  74.  Upon  the  coming  in  of  the  report,  and  a  hearing 
and  examination  of  the  matter,  the  court  may  authorize  such 
guardian  to  agree  to  a  partition  of  such  estate,  and  to  execute 
releases  of  the  right  of  such  idiot,  lunatic,  or  other  person 
as  aforesaid,  in  and  to  the  shares  of  such  estate  falling  to  the 
other  joint  tenants,  or  tenants  in  common. 

Sec.  75.  Such  releases  shall  be  as  valid  and  effectual  to 
(convey  the  share  of  such  idiot,  lunatic,  or  other  person  as 
aforesaid,  as  if  the  same  had  been  executed  by  them  respec- 
tively, when  of  sound  mind  and  understanding,  and  not  sub- 
ject to  guardianship,  and  for  a  valuable  consideration. 

Sbc.  76.  When  any  lands  shall  be  held  by  the  people  of 
this  State,  and  by  individuals  as  tenants  in  common,  proceed- 
ings for  the  partition  thereof  may  be  had  against  the  people 
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of  tliia  State  in  the  circuit  court,  tn  the  eame  maDoer  as 
against  Individuals,  and  the  like  ordera  and  decrees  diall  be 
had  therein,  and  the  proportion  of  the  costB  and  expenses  of 
such  partition,  adjudged  to  he  paid  b;  the  people  of  this 
t^tate,  ehall  be  certified  bj  the  Attorney  General,  and  paid  out 
of  the  State  treasury  on  warrant  of  the  Auditor  General. 

Sec.  77.    The  Bummons  to  answer,  and  all  notices  required  serrica  of 
to  be  served  in  other  cases,  shall  be  served  on  the  Attorney  *"""•"*"»■  *"=■ 
General,  who  ehall  appear  in  l>ehalf  of  the  Btate,  and  attend 
to  its  interests. 

Sec.  78,    The  authority  given  by  this  chapter  to  proceed  for  ciainu  bured 
the  partition  of  real  estate,  shall  not  authorize  the  revival  KiKtioM?' 
or  prosecution  of  any  claim  to  lands  which  would,  or  other-  *<«• 
wise  might  be  barred  by  the  statute  of  limitations,  or  by  the 
acquiescence  of  any  party  having  any  such  claim. 

Sec.  79.     Whenever  partition  shall  be  decreed  by  any  cir-  campauatiim 
cuit  court,  if  it  shall  appear  that  it  cannot  be  made  equal  be-  [Sit^^"  °' 
f  ween  the  parties,  without  prejudice  to  the  rights  and  interests 
of  some  of  them,  the  court  may  decree  compensation  to  be 
made  by  one  party  to  the  other,  for  equality  of  partition,  ac- 
cording to  the  equity  of  the  case. 

Sec.  80.    The  provisions  of  this  chapter  shall  be  applicable  AppUoUon  to 
to  lands  held  by  a  trustee  for  the  benefit  of  parties  having  al^SJi^'"'' 
beneficial   interest  therein,  and  the  proceedings  for  a  parti- 
tion may  be  instituted  by  the  trustee,  or  any  party  inter- 
ested in  the  lands  so  held,  and  shall  be  regulated  by  the  pro- 
visions of  this  chapter,  except  as  is  hereinafter  provided. 

Sec.  81.  Where  the  original  parties  in  interest  in  said  gi^on  of 
trust,  or  any  of  them,  may  have  departed  this  life,  leaving  heirs  hBire,  ™?"* 
or  legatees,  or  others  interested  by  title  or  right  through 
them  or  any  of  them  in  said  lands,  it  shall  be  competent  for 
the  court,  at  its  discretion,  to  divide  the  said  land  by  decree, 
among  the  said  heirs,  legatees,  or  others  representing  the  inter- 
ests of  the  deceased  therein,  so  as  to  set  off  the  interest  of 
all  such  parties  together,  without  subdivisions  among  them. 

Sec.  82.    In  any  case  where  it  may  be  deemed  expedient  to  tntenst  ast  otr 
decree  that  tlie  interest  which  may  have  belonged  to  any  de- SiJ^g.'^"'' 
ceased  party  shall  be  set  off  in  a  body,  without  subdivision  fUvwoo. 
to  those  claiming  under  him,  it  shall  be  sufficient  to  provide 
by  the  decree  that  such  parcel  or  interest  shall  be  set  off  to 
the  heirs,  assigns,  or  those  legally  entitled  under  or  through 
the  party  originally  interested,  who  may  have  deceased,  men- 
tioning bis  name  in  the  decree. 

Sec.  83.    In  all  cases  where  the  original  parties  in  interest  Puution 
are  fully  known,  but  where,  by  death,  legal  proceedings  or  orfgiDBi 
by  other  operations  of  law,  it  has  become  uncertain  who  arc  ^Jj^'^re 
the  present  parties  in  interest,  it  shall  be  competent  and  law-  fuiiy  knowa. 
ful  to  separate  the  portion  or  interest  in  such  lands,  originally 
owned  by  said  parties,  in  the  manner  provided  in  the  fore- 
going sections,  instead  of  leaving  it  with  laud  undivided  as 
belonging  to  unknown  owners,  and  such  divisions  and  decree 
shall  operate  to  convey  the  title  to  those  claiming  under 
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said   party,  according  to  their  legal   rights,  whatever   the.v 
may  be. 
^^iSratin        ^^^'  ^'    ^''*°*vfi'^  't  "shall  appear  that  it  would  be  bene- 
certain  cawa.    ticial  to  any  part  owner  of  the  preniisea  of  which  partition  Is 
nought,  tbat  the  same  should  be  leased  or  protected  from 
waste,  trespasses,  or  injury,  or  for  any  other  purpose,  it  shall 
be  competent  for  the  court  to  appoint  a  receiver  thereof,  with 
such  authority  as  may  be  necessary  in  the  premises. 
Sd'luSte"       Sec.  85.    In  all  cases  of  sales  under  judgment  or  decree  in 
in«Dt,  in  caaa    partition.  Where  it  shall  appear  that  any  married  woman  has 
woro«.'*^       1"^  inchoate  right  of  dower  in  any  of  the  lands  divided  or 
Rold,  or  that  any  person  has  any  vested  or  contingent  future 
right  or  estate  in  such  lands,  it  shall  be  the  duty  of  the  court 
under  whose  judgment  or  decree  such  sale  is  made,  to  ascer- 
tain and  settle  the  proportional  value  of  such  inchoate,  con- 
tingent, or  vested  right  or  estate,  according  to  the  princi- 
ples of  law  applicable  to  annuities  and  survivorships,  and 
to  direct  such  proportion  of  the  proceeds  of  the  sale  to  be  in- 
vested, secured,  or  paid  over  in  such  manner  as  shall  be  judged 
best  to  secure  and  protect,  the  rights  and  interests  of  tbe 


HjJriod  ^^^'  ^^'     -^^y  married  woman  may  release  such   right, 

woman  ma;  interest,  or  estate  to  her  husband,  and  acknowledge  the  same 
telMfin""  before  the  commissioner  making  the  sale,  or  before  any  officer 
estate.  authorized  to  take  acknowledgments,  or  if  executed  out  of 

this  State,  to  be  executed,  acknowledged,  and  certified  as  re- 
quired by  the  laws  of  this  State  for  the  execution,  acknowl- 
edgment, and  certification  ot  deeds,  in  any  other  state,  terri- 
tory, or  district  of  the  United  States,  and  upon  such  release 
the  share  of  the  sale  arising  from  her  contingent  interest  shall 
be  paid  to  her. 
Reieaaeabar,  gKc.  87.  Such  release,  and  also  the  payment,  investment, 
or  otherwise  securing  any  share  of  the  proceeds  of  the  sale, 
according  to  section  eighty-flve  of  this  chapter,  shall  be  a  bar, 
both  in  law  and  equity,  against  any  such  right,  estate  or 
claim. 

Of  the  Division  and  Distribution  of  Property  Held  in  Trust 
Under  Certain  Circumstances. 
Diviakm  Sbc.  88.    In  any  estate  vested  in  a  trustee  or  trustees  for 

cMtuSque  the  benefit  of  any  person  or  corporation,  whether  by  wilt  or 
lr»ie°^**^  other  grant  or  conveyance,  where  a  provision  is  made  for  the 
sale  of  the  trust  property  and  distribution  of  the  proceeds, 
and  where  no  limitation  is  placed  upon  the  power  of  aliena- 
tion, nor  restriction  made  as  to  the  time  of  the  division  and 
distribution  of  the  proceeds  of  the  trust  property,  and  it  shall 
appear  to  be  more  advantageous  to  the  persons  for  whose 
benefit  the  trust  was  created  to  divide  and  distribute  tbe 
trust  property  among  them,  instead  of  effecting  a  sale  thereof 
by  the  trustee,  and  the  distribution  of  the  proceeds,  the  trus- 
tee, upon  authority  being  granted  so  to  do  by'  the  circuit  [( 
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court  in  chancer;  of  Ihe  county  where  the  property,  or  a  por- 
tion thereof,  is  located,  may  make  a  division  and  distribution 
of  Ihe  trust  estate,  among  the  pereons  entitled  to  the  proceeds 
of  the  sale  thereof  in  the  same  proportion  in  which  the  pro- 
ceeds of  the  sale  is  provided  by  the  terms  of  the  instrument  or 
grant  creating  the  trust  to  be  distributed. 

Sec.  89.  In  all  cases  except  where  all  the  parties  to  bewheMaii 
benefited  by  the  distribution  of  the  proceeds  of  the  sale  of  the  SSTwnMit- 
trust  estate  shall  give  their  consent  in  writing  to  the.  divi- 
sion and  distribution  of  the  trust  estate  as  above  provided, 
the  proceedings  to  obtain  the  authority  of  the  court  as  afore- 
said to  divide  and  distribute  said  estate,  may  be  instituted 
by  the  trustee  or  any  person  interested  in  such  division  and 
distribution,  and  shall  conform  to  the  provisions  of  the  pre- 
ceding sections,  relating  to  partition  of  lands,  and  the  divi- 
sion and  distribution,  if  authorized  by  the  court,  shall  be 
effected  in  the  manner  provided  by  said  preceding  sections  for 
partitioning  the  undivided  interests  of  persons  in  real  estate 
generally. 

8dc.  90.    Such  division  or  distribution  of  a  trust  estate  may  ditIsIoh  made 
be  made  by  a  tmstee  without  obtaining  the  authority  of  the  wlOTelir" 
court  as  aforesaid,  when  all  the  persons  who  would  be  en-JSJ^Jo 
titled  to  share  in  the  proceeds  of  the  sale  of  such  estate  shall  wtitinc. 
consent  thereto  in  writing,  and  such  trustee  shall  make  such 
division  and  distribution  when  all  of  the  parties  interested  as 
aforesaid  shall  so  request  in  writing. 

Sec.  91.  When  any  of  the  persona  entitled  to  share  in  the  Conaent  of 
distribution  of  the  proceeds  of  the  sale  of  such  trust  estate  ot  inoompe- " 
shall  be  a  minor,  or  insane,  or  incompetent  to  give  their  con- '™'  p*non. 
sent,  or  make  such  request,  such  division  and  distribution  shall 
not  be  made  without  the  authority  of  the  court  as  aforesaid, 
unless  snch  minor,  insane  or  incompetent  person  shall  have  a 
general  guardian,  in  which  event  such  general  guardian,  upon 
.  obtaining  the  authority  of  the  court  appointing  such  guardian 
to  consent  to  such  division  and  distribution,  or  request  that 
the  same  shall  be  made  by  the  trustee,  shall  have  the  same 
power  and  authority  to  consent  to  such  division  and  distri- 
bution or  make  request  therefor,  and  agree  upon  a  method  of 
effecting  such  division  and  distribution  as  a  person  of  full  age 
and  otherwise  competent  to  act  in  the  premises  could  do. 
The  authority  of  the  court  appointing  such  guardian  to  give 
such  consent,  or  make  such  request,  may  be  obtained  by  such 
guardian  filing  with  snch  court  a  petition  showing  the  cir- 
cumstances which  it  is  deemed  renders  it  to  the  advantage  of 
snch  minor,  insane  or  incompetent  person  to  have  such  distri- 
bution or  divisicm  made. 
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CHAPTER  XXXII. 
Platting  Lands  of  Incompetent  Persons. 

Section  1.  Any  infant,  idiot,  lunatic  or  other  incompetent 
person,  seized  of  any  real  estate,  may  apply  to  the  circuit 
court  in  chancery  for  the  connty  where  the  property  may  l>e 
situated,  if  the  infant,  idiot,  lunatic  or  other  incompetent 
person  be  not  a  reeident  of  this  State,  and  if  a  resident  of 
this  State,  then  to  the  circuit  court  in  chancery  of  the  county 
in  which  he  may  be  a  resident,  for  the  laying  out,  dividing 
and  .platting  into  lots,  streets  and  alleys,  of  such  real  estate 
in  the  manner  hereinafter  directed.  If  the  applicant  has  a 
guardian,  then  the  application  shall  be  made  by  such  guar- 
dian, and  if  he  has  no  guardian  or  the  guardian  is  a  non- 
resident, application  may  be  made  by  a  next  friend,  who  may 
be  authorized  to  act  as  such  by  aaid  court:  Provided,  That  if 
the  application  be  by  an  idiot,  lunatic  or  other  incompetent 
person,  his  next  friend  shall  be  appointed  on  the  petition  of 
the  person  or  persons  having  the  custody  of  the  person  of 
such  idiot,  lunatic  or  other  incompetent;  and  if  the  appli- 
cation be  made  by  an  infant,  the  appointment  of  such  next 
friend  shall  be  made  on  bis  petition,  but  the  court  before 
authorizing  a  next  friend  to  act  for  him,  shall  require  proof 
that  his  guardian,  if  he  have  one,  or  his  parents,  or  other 
near  relatives,  if  he  have  no  parents,  have  knowledge  of  the 
intention  to  make  such  application,  and  unless  it  shall  ap- 
pear that  such  persons  have  knowledge  of  such  intention, 
shall  direct  notice  of  the  application  to  be  given  to  such  guar- 
dian, parents  or  other  relatives. 

Ssc.  2.  On  such  application,  the  court  shall,  if  necessary, 
appoint  one  or  more  suitable  persons  to  be  guardians  of  such 
infant,  idiot,  lunatic  or  other  incompetent  person,  in  rela- 
tion to  the  proceedings  on  such  application. 

Sec.  3.  The  guardian  shall  give  bond  to  such  infant,  idiot, 
lunatic,  or  other  incompetent  person,  to  be  filed  with  the 
clerk  of  said  court  in  snch  penalty  with  such  sureties  and 
in  such  form  as  the  court  shall  direct,  conditioned  for  the 
faithful  performance  of  the  trust  reposed;  for  the  paying 
over,  investing  and  accounting  for  all  moneys  that  shall  be 
received  by  such  guardian  according  to  the  order  of  any  court 
having  authority  to  give  directions  in  the  premises,  and  for 
the  observance  of  the  orders  of  the  court  in  relation  to  the 
said  trust. 

Se)c.  4.  If  such  bond  be  forfeited,  the  court  shall  direct  it 
to  be  prosecuted  for  the  benefit  of  the  party  injured. 

Sec.  5.  Upon  the  filing  and  approval  of  snch  bond,  the 
court  may  proceed  in  a  summary  manner,  on  oral  or  other 
testimony,  or  by  reference  to  a  circuit  court  commissioner, 
to  inquire  into  the  merits  of  such  application. 

Sec.  6.  Whenever  it  shall  appear  satisfactorily  that  the 
interest  of  such  infant,  idiot,  lunatic,  or  other  incompetent. 
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person  requires,  or  will  be  enbstantially  promoted  by  tbe  lay- 
ing out,  dividing  and  platting  into  lots,  streets  and  alleys  of 
the  real  estate  of  Bucb  infant,  idiot,  lunatic,  or  otber  incom- 
petent, for  any  reason  or  circumstances,  the  court  may  order 
such  real  estate  to  be  laid  out,  divided  and  platted  into  lots, 
streets  and  alleys,  by  the  guardians  of  such  infants,  idiots, 
lunatics  and  other  incompetent  persons,  and  such  streets 
and  alleys  to  be  dedicated  to  the  public  in  such  manner  and 
with  such  restrictions  as  shall  be  deemed  expedient. 

Sec.  7.    Upon  a  plat  of  such  real  estate  being  made  in  pur-  ouardian 
Kuance  of  such  order,  the  same  shall  be  reported  to  the  court  Jj"»tti?  *"' 
on  the  oath  of  the  guardian  making  the  same,  and  if  it  be 
confirmed,  a  plat  of  such  real  estate  shall  be  executed  under 
(he  direction  of  the  court. 

Sbc.  8.    All  plats  of  such  real  estate  made  in  good  faith  by  vaiidit; 
the  guardian  in  purmiance  of  such  order,  when  so  confirmed,  "'p'*'' 
shall  be  as  valid  and  effectual  «s  if  made  by  such  infant, 
idiot,  lunatic  or  other  incompetent  person,  when  of  lawful 
age  and  sound  mind. 

Sec.  9.    From  the  time  of  such  application  to  the  court,  the  ward  or 
infant,  idiof,  lunatic  or  other  incompetent  person,  shall  be  """"''■ 
considered  as  a  ward  of  the  court,  in   so  far  as  relates  to 
such  real  estate  and  the  platting  thereof. 


CHAPTER  XXXIII. 

General  Provisions  Concerning  Actions  Relating  fo  Real 
Estate. 

Rbction  1.    If  any  tenant  for  life,  or  in  dower,  or  any  ten-  HererBionere. 
ant  for  years,  be  impleaded,  and  the  person  to  whom  the  re-  Smt^'ui 
version  or  remainder  appertains,  shall  come  into  court,  be-  "leJend. 
fore  trial  or  judgment  by  default,  and  pray  to  be  received  to 
defend  his  right,  he  shall  be  pennitted  to  plead  to  the  action, 
upon  such  terms  as  the  court  may  deem  just. 

Sdc,  2.     If  any  tenant  for  life  or  years  make  default  or  Reveraioner, 
give  up  any  lands  demanded,  so  that  judgment  be  given  on  ^er'S^auU 
such  default  or  surrender,  the  person  to  whom  the  reversion  "'  'e"""*- 
OT  remainder  of  such  lands  appertains,  may,  after  the  termina- 
tion of  the  estate  of  such  tenant,  have  an  action  of  eject- 
ment to  recover  the  same  lands. 

Bbc.  3,     All  recoveries  had  by  agreement  of  parties,  or  by  Ceruin 
fraud,  against  any  tenant  for  life,  or  in  dower,  of  any  lands,  ^^mm 
tenements  or  hereditaments,  shall  be  void  as  against  all  per-  re'eraione™- 
sons  to  whom  any  reversion  or  remainder  of  such  lands  shall 
appertain,  and  as  against  their  heirs,  unless  the  appearance 
of  the  person  having  such  reversion  or  remainder  shall  have 
been   duly  entered   in   the  court  where  such   recovery   shall 
be  had. 

Sbc.  4.    No  execniion  shall  be  avoided  by  means  of  any  ^*'«"^ 
feigned  recovery,  but  all  persons  entitled  to  have  execution  of  "*^° 
the  lands,  tenements  or  hereditaments,  shall  have  the  like  l,> 
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means  to  avoid  and  falsify  the  same  recoveries  as  a  tenant  of 
the  freeholder  [freehold],  who  was  neither  partly  nor  privy 
to  such  recovery,  has  by  the  course  of  the  common  law. 

Sbc.  5.  A  lessee  for  years  may  falsify  for  his  term  only, 
recoveries,  in  the  same  manner  as  a  tenant  of  the  freehold, 
who  was  neither  pari:y  nor  privy  to  the  recovery,  may  do  by 
the  course  of  the  common  law;  and  snch  lessees,  and  their 
personal  representatives  and  assigns,  notwithstanding  any 
recoveries  that  may  be  so  falsified,  shall  hold  their  terms  ac- 
cording to  their  demises,  as  if  such  recovery  had  not  been 
had. 

Sec.  6.  After  any  recovery  had,  the  recoverers,  their  beirs 
and  assigns,  shall  have  the  like  remedies  against  any  lessees 
for  years,  their  representatives  and  assigns,  for  any  rents  or 
services  reserved,  coming  due  after  such  recoveries,  and  also 
like  actions  for  waste  done  after  such  recoveries,  as  the 
lessors  might  have  had,  if  snch  recoveries  had  not  been  made. 

Sex;.  7.  When  any  person  shall  die,  leaving  heirs,  either  in 
the  same  or  in  different  degrees;  and  where  several  persons 
shall  be,  in  any  other  way,  entitled  to  a  real  estate  as  tenants 
in  common,  or  as  joint  tenants,  they  may  bring  a  joint  ac- 
tion for  the  recovery  thereof,  or  may  bring  several  actions 
for  their  respective  shares  or  interests. 

Sbc.  8.  Actions  relating  to  real  property  shall  not  be  de- 
layed, nor  shall  the  remedy  of  any  plaintiff  be  superseded  by 
reason  of  the  infancy  of  any  defendant  therein ;  but  guardians 
to  defend  the  rights  of  infant  defendants,  shall  be  appointed 
as  in  personal  acticms;  and  in  all  snch  actions  against  an 
infant,  if  he  do  not  procnre  the  appointment  of  a  gnardian 
witbiD  the  time  required  for  his  appearance  therein,  the 
plaintiff  may  proceed  to  have  snch  gnardian  appointed  as 
in  personal  actions. 

Sec.  9.  Whenever  the  court  in  which  any  action  relating 
to  real  property  shall  be  pending,  shall  be  satisfied  that  any 
survey  of  any  premises  in  the  possession  of  either  party,  or 
of  any  boundary  line  between  the  lands  of  the  parties,  or 
between  the  lands  of  either  of  them  and  the  lands  of  other 
persons,  is  necessary  or  expedient  to  enable  either  party  to 
declare,  plead  or  prepare  for  trial,  or  for  any  other  proceed 
ing  in  such  action,  it  may,  by  rule  of  conrt,  npon  the  appli- 
cation of  either  party,  order  that  such  party  have  leave  to 
make  such  survey. 

Sbc.  10.  Such  order  shall  specify  the  premises  or  boundary 
line  to  be  surveyed,  by  a  description  as  definite  as  may  be; 
and  a  copy  of  the  same  shall  be  served  previous  to  such  entry, 
on  the  owner  or  occupant  of  the  premises  upon  which  it  may 
be  necessary  to  enter,  to  make  such  survey. 

Sec.  11.  The  party  obtaining  such  order,  his  necessary  sur- 
veyors, assistants  and  agents,  may  enter  upon  any  premises 
necessary  for  the  purpose  of  making  snch  survey,  and  may 
there  make  the  same,  after  having  served  a  copy  of  such  mle, 
as  hereinl>efore  directed;  and  for  so  doing,  no  person  acting 
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UDder  such  order  shall  be  liable  to  ao;  action  of  trespass  or 
other  action;  but  every  EFUch  person  shall  be  responsible  in 
an  action  on  the  case,  for  any  unnecessary  injury  caused  by 
him. 

Sbc,  12.     No  imparlance,  voucher,  aid-prayer  or  receipt,  '5P"iS£Std 
shall  be    allowed;  but  whenever  any  action  shall  be  brought"    ■' 
against  any  tenant,  to  recover  the  land  held  by  him,  or  the 
possession  of  such  land,  the  landlord  of  such  tenant,  and  any 
person  having  any  privity  of  estate  with  such  tenant,  or  with  Landlord,  etc., 
such  landlord,  in  the  premises  in  question,  or  in  any  part  """^  *'*'""''■ 
thereof,  may  be  made  defendant  with  such  tenant,  in  case  he 
shall  appear  for  that  purpose. 

Sec.  13.  Whenever  any  action  for  the  recovery  of  any  lands  AUoDBtion  b^ 
or  tenements,  or  for  the  recovery  of  the  possession  thereof,  ''"'*°''"'"- 
shall  be  commenced  against  any  person  in  possession  of  the 
premises  in  question,  or  in  the  receipt  of  the  profits  thereof, 
such  action  shall  not  be  barred  or  delayed  by  reason  of  any 
alienation  or  conveyance  made  by  such  person  to  any  other, 
either  before  or  after  the  commencement  of  such  action. 

Skc.  14.  If  the  defendant  in  any  action  for  the  recovery  of  Liabuitjot 
land,  or  the  possession  of  land,  shall  alien  the  land  In  ques-  Sui^^fi. 
tion,  pending  the  suit,  and  shall  have  no  property  whereof 
the  damages  for  the  issues  and  profits  of  such  land  re- 
covered against  bim  may  be  levied,  every  person  to  whose 
hands  such  lands  shall  have  come,  shall  be  liable  to  an  action 
for  such  damages  for  the  time  that  he  shall  have  possessed 
the  premises. 

8sc.  15.     Whenever  a  writ  of  possession  shall  be  issued  wHtot 
upon  a  judgment  in  any  action  relating  to  real  property,  thegJ^J^^j^ 
plaintiff  may  include  in  the  same  process  an  execution  against  mecuiLon. 
the  property  of  the  defendant,  to  collect  the  costs  or  dam- 
ages, which  may  be  due,  in  the  same  cases  in  which  be  would 
be  authorized  to  issue  such  execution  separately. 

6bc.  16.  The  practice  in  actions  relating  to  real  estate,  pnctice  m 
shall  be  the  same  in  all  respects  as  in  personal  actions,  ex- re*" """"s 
cept  where  otherwise  specially  provided  by  law;  and  pro- 
ceedings may  be  stayed  in  the  like  cases,  and  all  the  provi- 
sions of  law  respecting  pleadings,  process,  records  and  judg- 
ments, in  personal  actions,  shall,  so  far  as  the  nature  of  such 
actions  will  admit,  apply  to  actions,  relating  to  real  estate. 

8ec.  17.    All  writs  of  right,  writs  of  dower,  writs  of  entry,  CertoiD 
and  writs  of  assize,  all  fines  and  common  recoveries,  and  all  EJS^"'*' 
other  real  actions  known  to  the  common  law,  not  enumerated  aboiiaiied. 
and  retained  in   this  title,  and  all  writs  and  other  process 
heretofore  used  in  real  actions,  which  are  not  specially  re- 
tained in  this  title,  are  abolished. 

Of  Trespass  on  Lands. 
Sec.  18.     If,  upon  the  trial  of  any  action  for  trespass  on  Judnnent 
lands,  it  shall  appear  that  the  trespass  was  casual  and  in- Sj^^jS^oniy, 
voluntary,  or  that  the  defendant  had  probable  cause  to  be- 
lieve that  the  land  on  which  such  trespass  was  committed 
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was  liis  own;  or  that  such  wood,  trees,  or  timber  were  taken 
for  the  purpose  of  makiDg  or  repairing  any  public  road  or 
bridge;  judgment  Bball  be  given  to  recover  only  the  single 
damages  assessed.  -i 

Ssc.  19.  If  any  person  shall  be  ejected  or  pnt  out  of  any 
lands  or  tenements  in  a  forcible  and  unlawful  manner,  or 
being  put  out,  be  afterwards  held  and  kept  out  by  force,  he 
shall  be  entitled  to  maintain  an  action  therefor,  and  shall  re- 
cover therein  three  times  the  amount  of  damages  assessed  by 
the  jury  or  a  justice  of  the  peace  in  the  cases  provided  by  law. 
'aMte  titer  Sec.  20.     After  the  commencement  of  any  action  on  the 

lent'ri^ion.  case  for  waste,  or  any  action  for  the  recovery  of  land,  or  of 
the  possession  of  land,  the  defendant  shall  not  make  any 
waste  of  the  land  in  demand,  or  premises  in  question,  during 
the  i)endency  of  the  suit;  and  if  such  defendant  shall  commit 
any  waste  tbereon,  or  shall  threaten  or  make  preparations  to 
commit  waste  thereon,  the  court  in  which  such  suit  is  pend- 
ing, or  any  circuit  judge,  or  circuit  court  commissioner, 
either  in  term  or  vacation,  shall  have  power,  on  the  applica- 
tion of  the  plaintiff,  to  make  an  order  restraining  the  de- 
fendant from  the  commission  of  any  waste,  or  further  waste 
thereon.  Any  person  who  shall  violate  the  terms  of  any  such 
order,  shall  be  deemed  guilty  of  contempt  of  the  court  in 
which  such  action  is  pending,  and  shall  be  punishable  as  in 
other  cases  of  contempt. 


Reslrainlog 


CHAPTER  XXXIV. 


Proceedings  at  IjAw  in  the  Natui 
Bill. 


i  of  a  Judgment  Creditor's 


DiBcoveryot         SECTION  1.     When  an  execution  against  the  property  of  a 
Sfi"^ifr  judgment  debtor,  issued  to  the  sheriff  of  the  county  in  which 

he  resides,  or,  if  he  reside  out  of  the  State,  to  the  sheriff 
of  the  county  in  which  the  judgment  was  recorded,  or  a 
transcript  thereof  filed,  shall  be  relumed  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor  may  obtain  an  order  from 
the  judge  of  the  court  in  which  the  judgment  was  obtained, 
or  from  the  judge  of  the  circuit  court  for  the  county  in  which 
the  defendant  i-esides,  or  from  the  cii-cuit  court  commissioner 
(iT  any  such  county,  or  of  the  county  in  which  a  transcript  may 
have  been  filed  as  aforesaid,  requiring  the  judgment  debtor 
to  appear  and  make  discovery  on  oath,  concerning  his  prop- 
erty or  any  debts  due  or  to  become  due  to  him,  before  such 
judge  or  commissioner,  at  a  time  and  place  specified  in  the 
order, 
wiineues.  Skc.  2.    Witnesses  may  be  required  to  appear  and  testify 

in  any  proceeding  under  this  chapter,  in  the  same  manner  as 
penwn  having  Upon  the  trial  of  au  issue  in  the  circuit  court.  And  upon  an 
SerS^dwn"'  aflidavit,  showing  to  the  satisfaction  of  such  judge  or  com- 
miNsioner,  that  any  person  has  property  of  the  judgment 
debtor,  or  is  indebted  to  him,  the  judge  or  commissioner  may 
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issue  3D  order  requiring  sucli  person  to  appear  at  a  specified 
time  and  place,  and  be  examined  on  oath  coaceming  the 
same.  Such  judge  shall  take  written  notes  of  the  substance 
of  all  the  material  facts  stated  b;  an;  partj  or  witness  on 
such  examination, 

Sec.  3.    If  the  party  or  witness  reside  in  the  countj  where  B^ora  whom 
the  order  is  made,  he  shall  be  required  to  attend  before  the  ^ij^' 
judge  of  the  circuit  court,  or  before  the  commissioner  for  «>  «>!»«"■ 
such  county;  if  in  any  other  county,  before  a  referee,  as  pro- 
vided in  section  seven  of  this  chapter.    In  the  latter  case  the 
examination  shall  be  taken  in  writing,  and  certifleij  to  the 
court  or  judge. 

8kc.  4.    The  judge  may  order  any  property  of  the  judg- order  to 
meat  debtor  not  exempt  from  execution,  in  the  hands  of  either  Str^""^ 
himself  or  any  other  person,  or  any  property,  debt  or  demand  "'*«'t'o''- 
'  due  or  to  become  due  to  the  judgment  debtor,  and  not  exempt 
as  aforesaid,  to  be  applied  on  execution  towards  the  satis- 
faction of  the  judgment,  or  he  may  order  any   such  prop- 
erty to  be  made  liable  to,  and  sold  on  any  execution  issued 
(rr  to  be  issued  on  tbe  judgment. 

Sdc.  5.    The  judge  may  also  by  an  order  appoint  a  receiver  RoceiTw. 
of  the  property  of  the  judgment  debtor,  with  the  like  powers 
and   authority   as  receivers  heretofore  appointed  by   courts 
of  equity  in  this  State.    The  judge  or  commissioner  may  also  ^sHjiint  or 
by  an  order  forbid  a  transfer  of  the  property  of  the  judg-  property!" 
nient  debtor  and  any  interference  therewitii,  and  such  order 
shall  have  tlie  like  effect  as  an  injunction  from  a  court  of 
equity. 

Sbc,  6.    If  it  appear  that  the  person  or  persons  so  brought  Heooverr  ot 
before  the  judge  or  commissioner  by  the  aforesaid  judgment  pi^Sy 
creditor,  claims  an  interest  in  the  property  of  the  judgment  ^^?^^° 
debtor,  adverse  to  him,  such  interest  shall  be  recovered  oniy  det^OT. 
in  an  action  by  the  receiver;  but  the  judge  or  commissioner 
uiay,  by  an  order,  forbid  a  transfer  or  other  disposition  of 
such  interest  till  a  sufficient  opportunity  be  given  to  the  re- 
ceiver to  commence  the  action;  but  such  receiver  shall  bring 
no  action   unless   at   the   request   of  the  judgment  creditor, 
and  at  his  expense  in  case  of  failure,  and  Jie  may  require  such 
reasouable  security  agaiust  all  costs  as  he  may  think  proper, 
before  commencing  such  action. 

Sec.  7.  The  judge  may  in  any  case  order  a  reference  to  Appointment 
a  referee  agreed  upon  or  appointed  under  thissection,  pro- take  pforfs^ 
vided  to  take  and  report  the  evidence;  or  if  agreed  upon, 
to  report  the  fact  aa  found  by  such  referee.  If  the  parties 
or  their  attorneys  agree  upon  such  referee,  the  court  shall 
appoint  the  person  so  agreed  upon;  if  they  do  not  agree,  the 
judge  shall  appoint  some  competent  and  disinterested  person 
as  such  referee. 

Sec.  8.    The  judge  may  allow  to  the  judgment  creditor,  FeM^iiowed 
or  to  any  party  examined,  whether  a  party  to  the  action  orj£,|™***"' 
not,   witness   fees   and   disbursements,   and   a   fixed   sum   in 
addition,  not  exceeding  thirty  dollars,  as  costs. 
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Sb)C.  9.  If  any  party  or  witness  shall  disobey  any  order 
of  the  judge  or  commissioner,  made  in  pursnance  of  this 
chapter,  and  duly  served,  such  party  or  vitness  may  be 
punished  by  the  judge,  as  for  a  contempt,  in  the  same  manner 
aa  the  circuit  court  may  punish  for  contempt. 

Sbc.  10.  Any  of  the  proceedings  authorized  by  this  chap- 
ter to  be  bad  before  the  judge,  may  be  had  before  him  in 
court,  at  any  session  of  the  circuit  court,  or  at  chambers; 
and  when  had  before  such  judge  at  chambers,  all  orders  made 
by  him,  and  the  papers  on  which  the  same  were  founded, 
shall,  withiu  five  days  after  such  order,  be  delivered  by  such 
judge,  together  with  the  evidence  taken  by  him,  or  any  referee, 
to  the  clerk  of  the  circuit  court  for  his  county,  and  shall  be 
by  him  filed  and  preserved  in  his  oflQce,  which  shall  consti- 
tute the  record  of  the  proceedings,  and  copies  thereof,  certified 
by  such  clerk,  shall  be  conclusive  evidence  of  the  order  and  ' 
proceedings  therein  stated. 
>  Sbc.  11.  Any  final  order  made  in  pursuance  of  the  pro- 
visions of  this  chapter,  shall  have  the  like  validity  and  force 
as  the  decree  of  a  court  of  equity,  under  the  laws  and  the 
practice  of  such  courts  at  the  time  such  order  is  made;  and 
any  such  order  in  r^pect  to  real  estate,  or  a  certified  copy 
thereof,  may,  if  not  appealed  from,  be  recorded  in  the  office 
of  the  register  of  deeds  of  the  county  in  which  such  real 
estate  is  situated. 

Sec.  12.  Any  final  order  made  under  any  of  the  provisions 
of  this  chapter,  may  be  appealed  from,  to  the  supreme  court, 
withiu  twenty  days  after  the  same  is  made,  by  complying 
witli  the  following  provisions:  The  party  appealing  shall 
make  an  affidavit  setting  forth  the  particular  matters  com- 
plained of  in  the  proceedings  or  order,  and  shall  deliver  the 
»ame  to  the  clerk  of  the  court  in  which  the  papers  are  filed. 
To  render  an  appeal  effectual  for  any  purpose,  the  following 
provisions  must  be  compiled  with:  If  the  judgment  creditor 
appeal,  he  must,  within  said  twenty  days,  enter  into  a  written 
undertaking,  with  sureties,  who  shall  justify  before  the  clerk, 
unless  their  sufficiency  be  admitted  by  the  opposite  party, 
to  the  effect  that  the  appellant  will  pay  all  costs  and  dam- 
ages which  may  be  awanled  against  him  on  the  appeal,  not 
exceeding  two  hundred  dollars;  or  that  sum  may  be  deposited 
with  the  clerk  with  whom  the  order  is  entered.  Such  under- 
taking or  deposit  may  be  waived  by  the  written  consent  of 
the  opposite  party.  If  the  appeal  be  taken  by  any  other 
party  than  the  judgment  creditor,  and  If  the  order  appealed 
from  be  for  the  payment  of  money  op  the  delivery  of  property, 
a  written  undertaking  must  be  executed  by  the  appellant,  or 
some  person  on  his  behalf,  with  two  sureties,  who  shall 
justify  as  aforesaid,  unless  their  responsibility  be  admitted 
as  aforesaid,  to  at  least  double  the  amount  of  the  money 
or  property  ordered  to  be  paid  or  delivered,  to  the  effect  that 
if  the  order  appealed  from,  or  any  part  thereof,  be  affirmed, 
the  appellant  will  pay  the  amount  directed  to  be  paid  or 


PUBUC  ACTS,  1915— No.  314.  266 

deliver  the  property  iQ  as  good  condition  sb  the  Bame  is  at 
the  time  of  the  appeal,  as  shall  be  determined  on  appeal,  and 
all  damages  and  costs  which  shall  be  awarded  againBt  the 
appellants.  If  the  order  appealed  from  direct  the  assign- 
ment or  delivery  of  papers  or  documents  by  the  appellant, 
the  papers  ordered  to  be  assigned  or  delivered,  must  be  de- 
livei%d  to  the  clerk  with  whom  such  proceedings  are  filed, 
or  placed  in  the  hands  of  such  ofQcer  or  receiver,  as  the  judge 
having  made  the  order  shall  direct,  to  abide  the  event  of  the 
appeal,  and  subject  to  the  order  of  the  supreme  court.  If 
the  order  appealed  from  direct  the  sale  of  the  real  estate  of 
the  appellants  or  the  delivery  of  possession  by  them,  a  writ- 
ten undertaking  must  be  entered  into  by  him,  with  two 
sureties,  satisfactory  to  the  judge  making  the  order,  and 
filed  with  such  clerk,  to  the  effect  that  during  the  possession 
of  such  property  by  him,  or  any  person  holding  under  him, 
he  will  not  commit  or  suffer  any  waste  thereon,  and  that, 
if  the  order  be  affirmed,  he  will  pay  the  value  of  the  use  of 
such  property  from  the  time  of  the  appeal  until  the,  delivery 
of  poflsession  thereof. 

Sice.  13.     When  all  acts,  matters  and  things  required  by  Notica 
the  last  preceding  section  shall  have  been  done  by  the  appel- **  **'''*'^' 
lant,  notice  that  such  appeal  has  been  taken  shall  be  given 
in  writing  to  the  opposite  party  or  his  attorney,  if  either 
is  to  l>e  found  in  the  county;  if  not,  such  notice  may  be  left 
with  such  clerk,  and  upon  proof  to  such  clerk  that  such  ciwk  to 
notice  has  been  given  as  aforesaid,  such  clerk  shall,  within  tampfeme" 
ten  days,  attach  tt^ether  all  the  orders  in  the  proceedings  ">""■ 
appealed  from,  and  all  the  affidavits  upon  which  any  of  them 
are  founded,  in  the  order  of  their  dates,  and  shall  attach 
thereto  all  the  testimony  and  examinations  of  parties  and 
witnesses,  which  shall  have  been  filed  with  him  in  relation 
thereto,  and  shall  certify  them  under  the  seal  of  the  circuit 
court,  and  cause  the  same  to  be  delivered  to  the  clerk  of  tbe 
supreme  court  to  be  filed,  and  thereupon  the  supreme  court 
shall  be  possessed  of  tbe  cause. 

Hbc.  14.     On  such  appeal  the  supreme  court  may  reverse.  Rereiui, 
affirm  or  modify  any  such  order  appealed  from,  in  any  par- jJSS^tfoS'- 
ticular  complained  of  in  the  affidavit  upon  which  the  appeal  o'o"'e''- 
is  founded.     It  may  for  that  purpose,  look  into  all  the  pro- 
ceedings, and  the  fact.s  as  stated  in  the  evidence  returned  on 
the  appeal;  and  it  may  order  a  re-hearing  of  the  whole  mat-  Rehearing. 
ter,  or  any  part  thereof,  before  the  judge  making  the  order, 
or  it  may  make  such  final  order  in  the  premises  and  award 
such  costs  as  justice  may  reijuire;  and  such  last  named  order 
shall  have  all  the  force  and  etTwt  of  a  final  decree  in  a  court  *'''"*  decree, 
of  equity,  according  to  the  laws  existing  at  the  time  such 
order  is  made;  and  may  be  recorded  in  the  same  manner, 
and  enforced   under   such  general   or  special   rules  as  said 
court  may  adopt. 

Sec.    15.     After  the   issuing  of  execution    by  any  court  ^^"'•"'[Jj^ 
against  or  for  the  taking  of  any  property,  any  person  in-  exe^tioa. 
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debted  to  the  judgment  debtor  may  pay  to  the  officer  having 
the  execution  the  amount  of  his  debt,  or  bo  much  thereof  aa 
shall  be  necessary  to  satisfy  the  execution,  and  the  receipt 
of  the  officer  baving  such  execution  shall  be  a  sufficient  dis- 
charge therefor. 


CHAPTER  XXXV. 
Collection  of  Penalties,  Fines  and  Forfeited  Recognizances. 

Section  1.  In  all  cases  not  otherwise  specially  provided 
for  by  law,  where  a  pecuniary  penalty  or  forfeiture  shall  be 
incurred  by  any  person,  and  the  act  or  omission  for  which 
the  same  is  imposed,,  shall  not.be  also  a  misdemeanor,  such 
penalty  or  forfeiture  may  be  recovered  in  an  action  of  asfsnmp- 
sit;  and  if  it  be  a  forfeiture  of  any  property,  it  may  be  sued 
for  and  recovered  in  an  actiou  of  trespass  on  the  case. 

Sec.  2.  Every  such  action  shall  be  brought  in  the  name  of 
the  people  of  the  State  of  Michigan,  and  shall  be  conducted 
and  prosecuted  in  the  same  manner  as  personal  actions,  and 
shall  be  subject  to  ail  the  provisions  of  law  concerning  per- 
sonal actions,  not  repugnant  to  the  provisions  of  this  chapter. 

Sec.  3.  Whenever  a  pecuniary  penalty  or  forfeiture  shall 
be  incurred  for  the  violation  of  any  ordinance  of  any  city  or 
village,  and  no  provision  shall  be  made  for  the  imprison- 
ment of  the  offender  upon  conviction  therefor,  such  penalty 
or  forfeiture  may  be  recovered  in  an  action  of  assumpsit; 
and  if  it  be  a  forfeiture  of  any  property,  it  may  be  sued  for 
and  recovered  in  an  action  of  trespass  on  the  case,  or  other 
appropriate  actiou.  Whenever  a  corporation  shall  incur  a 
penalty  or  forfeiture  for  the  violation  of  any  ordinance,  the 
same  shall  be  sued  for  in  one  of  the  actions  aforesaid. 

Sec.  4.  Such  action  shall  be  brought  in  the  name  of  the 
city  or  village.  The  form,  time  of  return  and  service  thereof, 
the  pleadings  and  all  the  proceedings  in  the  cause  shall, 
except  as  otherwise  provided  herein,  conform  to  and  be  the 
same  as  nearly  as  may  be,  as  in  like  actions  provided  by 
law  for  the  recovery  of  penalties  for  violations  of  the  laws 
of  the  State.  Upon  the  rendition  of  judgment  against  the 
defendant,  execution  shall  issue  forthwith,  and  except  when 
against  a  corporation,  shall  require,  if  sufficient  goods  and 
chattels  cannot  be  found  to  satisfy  the  same,  that  the  de- 
..  fendant  be  committed  to  prison,  there  to  remain  for  a  period 
not  exceeding  ninety  days,  unless  such  execution  be  sooner 
paid,  or  he  be  discharged  by  due  course  of  law;  but  im- 
prisonment without  payment  shall  not  operate  as  a  satis- 
faction of  the  judgment,  nor  shall  costs  be  allowed  to  the 
defendant  in  any  such  action. 

Six:.  5.  Justices  of  the  peace  shall  have  jurisdiction  of  all 
actions  for  the  recovery  of  penalties  or  forfeitures,  where 
the  amount  of  the  penalty  or  forfeiture  shall  not  exceed 
one  hundred  dollars. 
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Sec.  6.  Wbenever  an  actioQ  of  aBSumpsit  shall  be  brought  Dad«ntioD  m 
for  the  recovery  of  any  penalty  or  forfeiture  imposed  by  any  ■■™"'i*"> 
statute,  it  shall  be  sutBcient,  without  setting  forth  the  special 
matter,  to  allege  in  the  declaration,  that  the  defendant,  being 
indebted  to  the  plaintiffs  in  the  amount  of  such  penalty  or 
forfeiture,  according  to  the  provisions  of  the  statute  by  which 
such  penalty  or  forfeiture  is  imposed,  referring  to  such 
statute,  undertook  and  promised  to  pay  the  same. 

Sbc,  7.  If  an  action  of  trespass  on  the  case  be  brought  De^mtion  id 
to  recover  any  goods  or  other  things  forfeited  by  the  pro-  umSS.™ 
visioDB  of  any  statute,  the  declaration  may  allege  that  such 
goods  or  other  things  were  forfeited  according  to  the  pro- 
visions of  such  statute,  referring  to  the  same  as  prescribed 
ill  the  forgoing  section,  without  setting  forth  the  special 
matter. 

Sec.  8.  To  every  declaration  for  a  penalty  or  forfeiture,  nn  and 
the  defendant  may  plead  the  general  issue,  which  shall  be  in  •'"*'«*- 
the  same  form  as  in  personal  actions;  and  may  give  in  evi- 
dence under  such  plea  any  special  matter  in  bar  of  the  action, 
or  in  discharge  of  the  defendant  therefrom,  in  the  same 
manner,  and  with  the  like  effect  as  if  a  special  notice  thereof 
had  beoi  given. 

Sbc.  9.  When  a  penalty  or  forfeiture  is  imposed  by  law  acUoh  wiwe 
for  any  act  or  omission,  not  exceeding  any  specified  sum,  ^J|gjj,'*°°' 
an  action  may  be  brought  for  the  highest  sum  so  specified; 
and  the  jury,  or  justice  before  whom  the  trial  shall  be  bad, 
shall  award  the  sum  so  specified  to  the  plaintiff,  or  such 
part  thereof,  within  the  limitation  prescribed  by  law,  as 
shall  be  deemed  proportionate  to  the  offense. 

Sbc.  10.    In  all  cases  where  the  penalty  or  forfeiture  shall  wiMnmftybe 
be  one  hundred  dollars  or  more,  such  penalty  or  forfeiture  ^ 
may  be  recovered  by  indictment  in  the  proper  court  of  the 
county. 

Sec.  11.    When  any  act  or  omission  is  punishable  accord-  wbeii  act  or 
iug  to  law,  by  a  flue,  penalty  or  forfeiture,  and  imprison- dan^^mii- 
ment,  or  by  such  fine,  penalty,  or  forfeiture,  or  imprisonment,  "lemeanor, 
in  the  discretion  of  the  court,  such  act  or  omission  shall 
be  deemed  a  misdemeanor. 

Sex:,  12.  It  shall  be  the  duty  of  every  supervisor  when-Dutror 
ever  he  shall  know,  or  have  good  reason  to  believe  that  any  JliSSJJinS"" 
penalty  or  forfeiture  has  been  incurred  within  his  township, 
which  shall  be  recoverable  by  action  before  a  justice  of  the 
peace,  according  to  the  foregoing  provisions  of  this  chapter, 
forthwith  to  commoice  and  prosecute  a  suit,  in  the  name  of 
the  people  of  this  State,  for  the  recovery  thereof. 

Sec.  13.     It  shall  be  the  duty  of  every  other  township  Dut;  ot  oiber 
officer,  who  shall  know,  or  have  good  reason  to  believe  that  JSboc^'' 
any  penalty  or  forfeiture  has  been  incurred  within  his  town- 
ship, forthwith  to  give  notice  thereof  to  the  supervisor. 

Sec.  14.     Whenever  any  supervisor  shall  know  or.  have  when 
good   reason  to  believe  that  any  penalty  or  forfeiture  has  S^"uy ' 
been  incurred  within  his  township,  which  cannot  be  recovered  £J>^^^ 
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before  a  justice  of  the  peace,  it  shall  be  his  duty  forthwith 
to  give  notice  thereof  to  the  prosecuting  attorney  of  his 
county. 

Ss>c.  15.  In  the  cases  mentioned  in  the  last  preceding 
section,  and  in  all  other  cases  where  the  prosecuting  attorney 
shall  know  or  have  good  reason  to  believe  that  a  penalty  or 
forfeiture  has  been  incurred  within  his  county,  it  shall  be  the 
duty  of  such  prosecuting  attorney,  without  delay,  to  prose- 
cute for  such  penalty  or  forfeiture;  and  in  all  cases  where 
any  suit  shall  be  instituted  by  the  supervisor  as  provided  in 
this  chapter,  it  shall  be  the  duty  of  such  prosecuting  attorney, 
if  re<]uested  by  such  supervisor,  to  attend  to  and  conduct 
such  suit  on  behalf  of  the  plaintiffs. 

Sec.  16.  All  sums  of  money  collected  on  account  of  an; 
penalty  or  forfeiture,  in  pursuance  of  the  foregoing  pro- 
visions of  this  chapter,  shall  be  paid  by  the  officer  collecting 
or  receiving  the  same,  to  the  treasurer  of  the  county  within 
which  such  penalty  or  forfeiture  was  incurred,  witbin  twenty 
days  after  the  collection  or  receipt  thereof. 

6bc.  17.  If  any  sheriff,  justice  of  the  peace,  or  other  officer 
shall  neglect  to  pay  over  any  moneys  collected  or  received 
by  him  on  account  of  any  penalty  or  forfeiture  within  the 
time  limited  in  the  preceding  section,  the  county  treasurer 
shall  proceed  by  attachment  in  the  circuit  court  for  the 
county,  to  collect  the  moneys  so  required  to  be  paid  over  to 
him,  in  the  same  manner,  and  with  the  like  effect,  as  in  case 
of  an  attachment  against  the  sheriff  for  neglecting  to  return 
an  execution  in  a  civil  suit. 

Sec.  18.  When  any  grand  or  petit  juror  shall  have  tieen 
legally  summoned  to  attend  any  court,  and  such  juror  shall 
not  attend  pursuant  to  such  summons,  the  court  shall  cause 
an  order  to  be  entered  in  its  minutes,  that  such  defaulting 
juror  show  cause,  on  some  day  to  be  specified  in  such  order, 
why  a  fine  should  not  be  imposed  on  him  for  such  default. 

Sec.  19.  The  clerk  of  the  court  by  which  such  order  shall 
be  made  shall  immediately  deliver  to  the  sheriff  of  the  county 
a  certified  copy  of  every  such  order. 

Sec.  20.  Such  sheriff  shall  serve  such  order  on  the  de- 
faulting juror  named  therein,  personally,  by  showing  such 
certified  copy,  and  delivering  to  him  a  copy  thereof;  and 
shall  return  such  order  and  his  proceedings  thereon  to  the 
court,  at  or  before  the  time  when  such  juror  shall  he  required 
to  show  cause. 

Soc.  21.  If  the  sheriff  shall  return  such  order  personally 
served,  and  if  no  satisfactory  cause  be  shown,  the  court  shall 
proceed  to  impose  such  fine  as  shall  be  proper;  and  if  the 
same  be  returned  not  personally  served,  the  court  shall  make 
a  further  order,  that  such  defaulting  juror  show  cause,  at 
the  then  next  term,  why  such  fine  should  not  be  imposed; 
and  the  same  proceedings  shall  be  bad  upon  such  order,  as 
herein  provided  in  respect  to  the  first  order,  and  such  orders 
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shall  be  entered  from  time  to  time  tmtil  tbe  same  be  person- 
ally served,  or  the  juror  appear. 

Sec.  22.    But  if  it  appear  from  the  return  of  the  sheriff,  ^^^inre 
or  from  any  other  evidence,  that  such  juror  is  dead,  or  insane,  R>  ctMeT*" 
or  bas  permanently  removed  from  the  State;  or  if  any  satis- 
factory excuse  shall  be  rendered  by  any  person  in  behalf  of 
snch  juror,  for  his  default,  the  court  may  abstain  from  any 
further  proceedings  in  relation  to  such  default. 

Sec.  ^.    When  a  fine  shall  be  imposed  by  any  court  of  law  ^^'J"'  ""* 
upon  any  grand  or  petit  juror,  or  upon  any  constable,  foruvered^ 
Don-attendance,  or  for  any  other  cause,  or  upon  any  officer  St^JSS?!"* 
of  such  court,  or  upon  any  other  person,  without  being  ac- 
companied by  an  order  for  the  immediate  commitment  of  the 
person  so  fined,  until  such  fine  be  paid,  it  shall  be  the  duty 
of  the  clerk  of  such  court  immediately  to  deliver  a  copy  of 
the  order  imposing  such  fine,  to  the  prosecuting  attorney  of 
the  county  in  which  such  court  shall  be  held. 

Sdc.  24,    Tbe  prosecuting  attorney  shall,  immediately  after  prosecuting 
the  adjournment  of  such  court,  issue  process  under  the  seal  S^^^^ 
of  the  circuit  court  for  the  county,  to  the  sheriff  thereof,  to  cofoci. 
commanding  him  to  collect  of  the  several  persons  named  in 
the   schedule   annexed   to   such   process,   the  several  sums 
affixed  to  tbeir  names  respectively,  in  such  schedule,  and  to 
pay  over  the  same  to  the  treasurer  of  his  county. 

Sec.  26.    To  such  process  shall  be  annexed  a  schedule,  con-  Schedule  to  be 
taining  in  separate  columns :  Mnsiod. 

1.  Tbe  names  of  the  persons  fined ; 

2.  Their  respective  places  of  residence; 

3.  The  amount  of  the  fine  imposed  on  each ; 
i.    The  cause  of  such  fine  being  imposed ; 

which  schedule  shall  be  certified  by  the  prosecuting  attorney 
to  contain  a  true  abstract  of  the  orders  imposing  such  fines, 
delivered  to  him  by  the  clerk. 

Skc.  26.  The  sheriff  to  whom  such  process  shall  be  directed  Execution 
and  delivered,  shall  proceed  to  collect  the  amount  of  such  ""'"**"■ 
fines  respectively,  of  the  several  persons  named  in  such 
schedule,  by  a  levy  and  sale  of  the  personal  property  of  such 
persons,  in  the  manner  provided  by  law  in  the  service  of 
executions  against  property  in  civil  cases,  and  shall  be  en- 
titled to  collect  the  same  fees;  and  in  case  sufficient  personal 
property  cannot  be  found  to  raise  such  amount,  such  sheriff 
shall  take  the  body  of  the  person  named  in  such  schedule  and 
detain  him  in  custody,  until  he  shall  satisfy  such  sum,  in  the 
same  manner  as  on  executions  against  the  body  in  civil  cases, 
and  shall  be  entitled  for  his  services  to  the  like  fees. 

Sec.  27.    Every  sheriff  to  whom  any  such  process  shall  be  Return  ct 
delivered,  shall   return   the  same  at  the  then  next  term  ofP""*™- 
the  circuit  court  for  his  county,  after  such  delivery,  with  his 
proceedings  thereon;  and  such  return  may  be  compelled  by 
such  circuit  court,  in  the  same  manner  as  civil  process. 

See.  28.     If  it  shall  appear  by  any  such  return  that  any  Now  procew, 
fine  has  not  been  collected,  the  prosecuting  attorney  shall  issue 
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new  proccBs,  similar  in  all  respects  to  the  firat  process  herein 
directed ;  and  such  process  shall  be  issued  from  time  to  time, 
until  such  fines  shall  be  collected,  and  the  same  proceeding 
shall  be  had  thereon,  in  all  respects  as  herein  provided. 

Sec.  29.  But  whenever  a  prosecntiog  attorney  shall  issue 
any  process  for  the  collection  of  an;  flue,  he  shall  inclnde  in 
the  schedule  annexed  to  sncb  process,  the  names  of  all  per- 
sons upon  whom  any  fine  shall  at  that  time  have  been  im- 
posed, and  the  process  against  whom  has  been  returned  un- 
satisfied, or  against  whom  no  process  shall  have  been  issued 
for  the  collection  of  such  fine. 

8bc.  30.  Whenever  any  recognizance  to  the  people  of  this 
State  shall  have  become  forfeited,  the  prosecuting  attorney 
of  the  county  in  which  such  recognizance  was  taken,  shall 
prosecute  the  same  by  action  of  assumpsit ;  and  the  pleadings 
and  proceedings  therein  shall  be  the  same  in  all  respects  as 
in  personal  actions  for  the  recovery  of  any  debt;  and  upon  a 
breach  of  the  condition  of  the  recognizance  being  found  or 
confessed,  or  upon  a  judgment  by  default  being  entered 
against  the  defendant,  the  judgment  shall  be  absolute  for  the 
amount  of  the  penalty  of  the  recoguizance. 

Sdc.  31.  Executions  shall  be  awarded  and  executed  upon 
such  judgments  in  the  same  manner  as  upon  judgments  in 
personal  actions,  and  with  the  like  effect  in  all  respects. 

Pec.  32.  Whenever  any  recognizance  is  directed  by  law  to 
be  estreated,  such  estreat  shall  be  made  by  the  entry  of  an 
order,  directing  the  same  to  be  prosecuted,  and  the  same 
shall  be  prosecuted  as  herein  directed. 

Sec.  33.  The  prosecuting  attorney  of  each  county  shall, 
at  the  first  term  of  the  circuit  court  held  in  his  county,  after 
the  first  day  of  January  in  each  year,  render  to  anch  circuit 
court,  on  oath,  an  account  in  writing,  of  all  moneys  collected 
or  received  by  him  on  account  of  any  recognizances,  fines, 
penalties  or  forfeitures,  during  the  year  then  next  preceding, 
and  of  all  such  matters  relating  to  any  proceedings  for  the 
recovery  of  any  fines,  penalties  or  forfeitures,  as  such  court 
may  require. 

Sec.  34.  Upon  the  application  of  any  person  who  shall 
have  been  fined  by  any  court  of  law  sitting  in  any  county 
of  this  State,  or  of  any  person  whose  recognizance  shall  have 
become  forfeited,  or  of  his  surety,  the  circuit  court  for  the 
county  in  which  such  court  was  held,  or  in  which  such  recog- 
nizance was  taken,  may,  upon  good  cause  shown,  remit  any 
such  fine,  or  any  such  forfeiture  of  recognizance,  or  any  part 
of  such  fine,  or  of  the  penalty  of  such  recognizance,  upon 
such  terms  as  to  such  court  shall  appear  just  and  equitable; 
and  if  any  such  fine  shall  have  been  paid,  the  officer  in  whose 
hands  it  may  be,  shall  pay  the  same,  or  such  part  as  shall 
have  been  remitted,  according  to  such  order. 

Sb)c.  35,  But  the  last  section  shall  not  authorize  such 
court  to  remit  any  fine  imposed  by  any  court  iipon  a  con- 
viction for  any  criminal  ofiTense;  nor  any  fine  imposed  by  any 
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court  upon  any  officer  thereof,  or  any  party  therein,  or  upon 
any  other  person  for  an  actual  contempt  of  such  court,  or 
for  disobedience  of  its  orders  or  process;  nor  to  remit  or  dis- 
chai^  any  rect^izance  taken  in  one  county  for  the  appear- 
ance of  any  person  in  another;  but  the  power  of  remitting 
or  discharging  such  recognizance,  shall  be  exercised  exclusive- 
ly by  the  circuit  court  for  the  county  in  which  such  person 
is  bound  to  appear: 

Se)C.  36.     No  such  application  shall  be  heard  until  reaeon-  Noiic«of 
able  notice  shall  have  been  given  to  the  prosecuting  attorney,  'ppiioUon. 
and  until  be  shall  have  had  an  opportunity  to  examine  the 
matter  and  prepare  to  resist  such  application. 

Sbc.  37.    Nor  shall  such  application  in  any  case  be  granted,  Cosib  to 
without  payment  of  the  costs  and  expenses  incurred  in  the      '' 
proceedings  for  the-  collection,  either  of  such   fine,   or   the 
penalty  of  such  recognizance. 

Sec.  38.  When  any  person  shall  have  been  fined  by  any  nemiaaion  of 
justice  of  the  peace,  upon  a  conviction  for  any  offense,  and  bnurtiST^ 
shall  have  been  committed  to  jail,  there  to  remain  until  such 
fine  shall  be  paid,  the  circuit  court  for  the  county  may  remit 
such  flue,  or  any  part  thereof,  and  may  discharge  such  person 
from  his  imprisonment;  and  shall  exercise  such  power  in  the 
manner  and  subject  to  the  provisions  herein  contained,  in 
relation  to  fines  and  penalties  of  recognizances. 

8bc.  39.     All  officers  or  other  persons,  who  shall  collect  Mon^ 
or  receive  any  moneys,  on  account  of  any  recognizance,  fine,  bep^to' 
penalty  or  forfeiture,  shall  pay  over  the  same  to  the  county  ^^j^ 
treasurer,  wilhin  twenty  days  after  the  receipt  thereof,  and  within  twenty 
in  case  of  failure  so  to  do,  the  county  treasurer  shall  collect  *''■ 
(he  same  by  attachment  in  the  proper  court,  in  the  manner 
hereinbefore  provided. 

Sbc.  40.     Every  county  treasurer  shall  keep  an  accurate  countj 
account  of  all  moneys  paid  to  him  on  account  of  fines,  penal-  k^^^l;^,, 
ties,  and  forfeitures,  and  shall  credit  all  fines  for  the  vio- 
lation of  the  penal  laws  to  the  library  fund,  and  all  other 
•  fines,  penalties  and  forfeitures  to  the  general  fund;  and  he 
shall  acconnt  therefor  to  the  board  of  supervisors  at  each 
annual  meeting  of  such  board.     And  in  case  of  the  sale  ofssieofre^ 
uny  real  estate  upon  an  execution  upon  judgment  rendered  SS^twv" 
for  the  breach  of  any  recognizance  in  any  criminal  case  it 
.shall  be  the  duty  of  the  county  treasurer,  in  case  there  are 
no  bidders  to  the  full  amount  of  any  such  judgment  or  the 
value  of  the  property  advertised,  to  bid  off  the  same;  and 
in   case   the   same  shall   not   be   redeemed   within   the   time 
allowed  by  law  for  the  redemption  thereof,  to  sell  the  same 
for  the  best  price  he  can  obtain  therefor,  and  place  the  money 
received  in  the  general  fund. 

Sbc.  41.    Any  officer  who  shall  collect  or  receive  any  moneys  penalty  tor 
on  account  of  any  fine,  penalty,  forfeiture  or  recognizance.  SJlt'^nfr* 
and  eliall  neglect  or  refuse  to  pay  over  the  same  according 
to  law,  or  shall  appropriate  or  dispose  of  the  same  to  his 
own  use,  or  in  any  manner  not  authorized  by  law,  shall  be 
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deemed  gailty  of  a  misdeameanor,  and  on  conviction  thereof 
i<ball  be  punished  by  a  fine  not  exceeding  one  thonsaod  dol- 
lars, or  hy  imprisonment  in  the  coant;  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court. 

Sec.  42.  Execution  may  issue  for  the  collection  of  fines 
and  costs  imposed  for  misdemeanors,  or  offenses  punishable 
by  fine  or  imprisonment,  or  fine  and  imprisonment,  in  all 
cases  where  no  alternative  sentence  or  judgment  of  imprison- 
ment shall  have  been  rendered. 

Sec,  43.  Such  execution  shall  be  issued  in  the  same  form, 
and  served  and  returned  in  the  same  manner,  and  have  the 
same  force  and  effect  as  execntions  now  anthoriaed  to  be 
issued,  served  and  returned  in  civil  actions  commenced  by 
warrant:  ProiHded,  That  no  person  shall  be  imprisoned 
under  and  by  virtue  of  such  execution  for  a  greater  period 
than  ninety  days. 

Sec.  44.  Whenever  any  recognizance  to  the  people  of  this 
State  shall  have  become  forfeited,  and  a  judgment  entered 
thereon,  execution  shall  be  awarded  and  executed  upon  such 
judgment  in  the  same  manner  as  upon  judgments  in  personal 
Prartjo,  actions,  and  with  like  effect;     Provided,  That  if  any   real 

E^'a?iu?  '^  estate  be  sold  by  virtue  of  an  execution  awarded  on  such 
judgment,  it  may  be  redeemed  as  in  other  cases. 
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CHAPTER  XXXVI. 
Writs  of  Mandamus  and  Prohibition. 

Section  1.  Whenever  any  alternative  writ  of  mandamus, 
or  order  to  show  cause,  shall  be  issued  out  of  the  supreme 
court,  or  by  any  circuit  court  of  this  State,  the  person,  body, 
tribunal  or  officer  to  whom  the  same  shall  be  directed  and 
delivered  shall  make  returns  to  said  writ  or  order  to  show 
cause,  and  for  a  neglect  to  do  so  shall  be  proceeded  against 
as  for  a  contempt.  And  whenever  on  application  to  the  su- 
preme court  for  a  mandamus  against  any  circuit  judge  for 
the  purpose  of  reviewing  any  order,  decree  or  decision  made 
by  such  judge,  in  any  matter  or  proceeding  pending  before 
him,  in  court,  at  chambers  or  otherwise,  an  order  is  made 
requiring  such  judge  to  show  cause  why  the  prayer  con- 
settietnent  tained  in  such  application  should  not  be  granted,  his  return 
arrdum.  shall  be  settled  by  causing  a  copy  nf  his  proposed  return  to 
such  order  to  show  cause,  or  to  said  writ,  together  with  a 
notice  when  and  where  the  same  will  be  presented  for  settle- 
ment, to  be  served  on  the  applicant  or  his  attorney  at  least 
four  days  prior  to  the  iime  of  such  settlement,  which  time 
shall  be  at  least  three  days  before  the  time  designated,  to 
AnwndmniM.  sbow  causc  or  the  time  of  the  return  of  such  writ.  Amend- 
ments to  such  showing,  or  return,  may  be  proposed  by  the 
applicant  or  his  attorney  and  all  disputes  respecting  the 
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same  shall  be  determined  by  such  judge  aocordiog  to  the 
facts  on  such  settlement. 

Sbc.  2.    In  all  cases  where  any  order  or  determination  of  wiien 
any  court  or  judge  shall  be  reviewable  in  mandamus  proceed-  i^tBoniBr 
ings,  if  such  order  or  determination  was  made  after  bearing  "ot  necMwrr. 
counsel  in  opposition  thereto,  it  shall  not  be  necessary  to 
make  a  motion  for  the  vacation  of  snch  order  or  determination 
before  institnting  mandamus  proceedings  to  review  the  same. 

8sc.  3.    No  circuit  court  shall  have  jurisdiction  to  issue  a  Maixiunus 
writ  of  mandamus  against  any  Slate  ofHcer.  ^^! """ 

8bc.  4.    Whenever  a  return  shall  tie  made  to  any  such  writ,  pieaio 
the  person  prosecuting  the  same  may  plead  to  all,  or  any  of  "'""■■ 
the  material  facts  contained  in  said  return ;  and  such  issue 
of  fact  tboa  joined,  shall  be  determined  as  in  other  cases: 
Provided,  That  all  material  facta  stated  in  said  return,  that  ptoiiao, 
are  not  specifically  denied  by  plea,  shall  be  taken  as  admitted  JJI^SiJr'*" 
to  be  true.     In  case  no  plea  is  filed  to  such  return,  the  cause  Heuing. 
shall  stand  for  hearing  upon  the  petition  and  return.     Such 
issue  of  fact  sfaall  be  tried  in  the  county  within  which  the 
material  facts  are  alleged  to  have  taken  place. 

Sec.  5.    In  case  a  verdict  shall  be  found  for  the  persons  Damages 
suing  out  such  writ,  he  shall  recover  damages  and  costs  in  »nd«iit«. 
like  manner  as  he  might  have  done  in  an  action  on  the  case 
for  a   false  return,   and   a  peremptory  mandamus  shall   be  peremptory 
granted  to  him  without  delay.  mwuiMnus, 

Sbc.  6.     A  recovery  of  damages  by  virtue  of  this  chapter,  RecoveiT 
against  any  party  who  shall  have  made  a  return  to  a  writ  JShoS      ' 
of  mandamus,  shall  be  a  bar  to  any  other  action  against  the 
same  party  for  the  making  of  such  return. 

Sbc.  7.     The  supreme  court,  or  any  justice  thereof,  or  the  EaianenieDt 
judge  of  any  circuit  court,  shall  have  the  same  power  to  en-  Jji'^'^c. 
large  the  time  for  making  a  return  and  pleading  thereto 
as  in  personal  actions. 

Sec.  8.  Whenever  a  peremptory  mandamus  shall  be  di-  when  coart 
rected  to  any  public  oEBcer,  body  or  board,  commanding  them  may  impose 
to  perform  any  public  duty,  specially  enjoined  upon  them  by 
any  provisions  of  law,  if  it  shall  appear  to  the  court  that 
such  officer,  or  any  member  of  such  body  or  board,  has, 
without  just  excuse,  refused  or  neglected  to  perform  the 
duty  so  enjoined,  the  court  may  impose  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  upon  every  such  officer,  or 
member  of  such  body  or  board,  which  fine,  when  collected, 
shall  be  paid  to  the  State  Treasurer,  and  be  by  him  distributed 
and  paid  to  the  several  county  treasurers,  and  the  same  dis- 
bnraed  according  to  law. 

Sbc.  9.    The  payment  of  snch  fine  shall  be  a  bar  to  any  pvnnent 
action  for  any  penally  incurred  by  such  offlcer,  or  member  2ji?ftonf 
of  such  body  or  board,  by  reason  of  his  refusal  or  neglect 
to  perform  the  duty  so  enjoined. 

Sbc.  10.  Writs  of  prohibition  shall  be  issued  only  out  of  the  wtit*  ot 
supreme  court;  and  such  writs  shall  be  applied  for  upon ''"*'^'""°"- 
affidavits,  by  petition,  in  the  same  manner  as  writs  of  manda- 
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mus;  and  if  the  cause  shown  shall  appear  to  the  court  to 
be  sufficient,  a  writ  shall  be  thereupon  issued,  which  shall 
command  the  court  and  the  party  to  whom  it  shall  be  di- 
rected, to  desist  and  refrain  from  any  further  proceedings 
in  the  suit  or  matter  specified  therein,  until  the  next  term 
of  the  said  supreme  court,  and  the  further  order  of  such 
court  thereon;  and  then  to  show  cause  why  they  should 
not  be  absolutely  restrained  from  any  further  proceedings 
in  such  suit  or  matter. 

Sdc.  11.  Such  writ  shall  be  served  upon  the  court  and 
party  to  whom  it  shall  be  directed,  in  the  same  manner  as  a 
writ  of  mandamus;  and  a  return  shall  in  like  manner  be  made 
thereto  by  such  court,  which  may  be  enforced  by  attachment. 

Sec.  12.  If  the  party  to  whom  such  writ  of  prohibition 
shall  have  been  directed,  shall,  by  an  instrnment  in  writing, 
to  be  signed  by  him,  and  annexed  to  such  return,  adopt  the 
same  return,  and  rely  upon  the  matters  therein  contained, 
as  sufficient  cause  why  such  court  should  not  be  restrained 
as  mentioned  in  the  said  writ,  such  party  shall  thenceforth 
be  deemed  the  defendant  in  such  matter,  and  the  person 
prosecuting  such  writ  may  plead  to  all  or  any  of  the  material 
facts  contained  in  said  return,  and  the  like  proceedings  shall 
be  had  for  the  trial  of  issues  of  law  or  fact  joined  between  the 
parties,  and  for  the  rendition  of  judgment  thereupon,  as  in 
mandamus  cases. 
r  Sec.  13.  If  the  party  to  whom  such  writ  of  prohibition 
shall  be  directed,  shall  not  adopt  such  return  as  above  pro- 
vided, the  party  prosecuting  such  writ  shall  bring  on  the 
argument  of  such  i-eturn  as  upon  a  rule  to  show  cause;  and 
he  may,  by  his  own  affidavit,  and  other  proofs,  controvert 
the  matters  set  forth  in  such  retuni. 

Se)c.  14.  The  court,  after  hearing  the  proofs  and  allegations 
of  the  parties,  shall  render  judgment,  either  that  a  prohi- 
bition absolute,  restraining  the  said  court  and  party  from 
proceeding  in  such  suit  or  matter,  do  issue,  or  that  the  pe- 
tition be  dismissed. 

Sbc,  15.  If  the  party  to  whom  such  first  writ  of  prohi- 
bition shall  be  directed,  shall  adopt  the  return  of  the  court 
thereto  as  above  provided,  and  judgment  shall  be  rendered 
for  the  party  prosecuting  such  writ,  a  prohibition  absolute 
shall  be  issued;  but  if  judgment  be  given  against  such  party, 
such  judgment  shall  be  that  the  petition  he  dismissed. 

Sbc.  16.  Whenever  judgments  shall  be  entered  against 
the  plaintitf  in  any  proceedings  for  a  writ  of  mandamus,  or  ■ 
of  prohibition,  in  any  court  authorized  to  issue  such  writs, 
the  defendant  in  such  proceedings  shall  be  entitled  to  a 
judgment  for  costs,  to  be  taxed  as  other  cases,  against  the 
plaintiff  and  his  surety,  if  any,  and  may  have  execution 
therefor. 
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CHAPTER  XXXVII. 


Of  the  Writs  of  Habeas  Corpus  and  Certiorari, 
Habeas  Corpus  to  Bring  up  a  Person  to  Testify. 

8ex:tion  1.    Every  court  of  record  shall  have  power  upon  H»b«m 
the  application  of  any  party  in  any  suit  or  proceedings,  civil  ^loea.  ' 
or  criminal,  pending  in  such  court,  to  issue  a  writ  of  habeas 
corpus  for  the  purpose  of  bringing  before  such   court  any 
prisoner  who  may  be  detained  in  any  jail  or  prison  within 
this  State,  to  be  examined  as  a  witness  in  such  suit  or  pro- 
ceeding, in  behalf  of  the  party  making  such  application: 
Provided,  No  person  under  sentence  for  felony  shall  be  8oPro»i»o. 
brought  up  to  testify  in  any  civil  cause.  SSi™^""  ^ 

Sec,  2.     Every  such  application  shall  be  verified  by  affl-'"''*'""'' 
davit,  and  shall  state:  Appiicwion. 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  re- 
gard to  which  the  testimony  of  such  prisoner  is  desired;  and 

2.  That  the  testimony  of  such  prisoner  is  material  and 
necessary  to  such  party  on  the  trial  or  hearing  of  anch  suit 
or  proceeding,  as  he  is  advised  by  counsel,  and  verily  believes. 
But  if  the  application  be  made  by  the  Attorney  General  or 
prosecuting  attorney,  it  shall  not  be  necessary  to  swear  to 
such  advice  of  counsel. 

See.  3,  Such  writs  may  also  be  issued  by  any  justice  ofBywhum 
the  supreme  court,  judges  of  a  circuit  court,  or  any  officer  '""'*'- 
authorized  to  perform  the  duties  of  such  circuit  judge,  upon 
the  like  application  of  a  party  to  any  suit  or  proceeding 
pending  in  a  court  of  record,  or  pending  before  any  officer  or 
body  who  may  be  authorized  to  examine  witnesses  in  any 
suit  or  proceeding. 

8e)c.  4.    Buch  writ  may  also  be  issued  by  any  of  the  ofQcers  wben  iasued 
aforesaid,  upon  the  application  of  a  party  to  a  suit  before  jSSc^!**'''"* 
any  justice  of  the  peace,  to  bring  any  prisoner  confined  iu 
the  jail  of  the  same  county,  or  the  county  next  adjoining 
that  where  such  justice  may  reside,  before  such  justice,  to 
be  examined  as  a  witness. 

Bbc.  5.  Whenever  any  person  shall  be  in  execution  on  any  c^um 
civil  process,  or  committed  on  any  criminal  charge,  and  n  EemModeii. 
writ  of  habeas  corpus  shall  be  issued  to  bring  the  body  of 
such  pMsoner  before  any  court,  officer  or  body  to  testify, 
or  to  answer  for  any  contempt  or  any  other  matter,  and  it 
be  returned  upon  the  writ  that  the  prisoner  is  charged  in 
execution,  or  committed  as  aforesaid,  he  shall  be  remanded 
after  having  testified ;  and  if  any  order  of  commitment  be 
made  against  such  prisoner,  he  shall  be  so  committed  to  the 
prison  from  which  he  was  taken. 

Soa  6.    Whenever  any  writ  of  habeas  corpus  shall  be  issued  Litbuiivror 
pursuant  to  any  of  the  foregoing  provisions  of  this  chapter,  it  tolimr^ 
shall  be  the  duty  of  the  officer  to  whom  the  same  shall  be 
delivered   to  obey  and  return  such  writ  according  to  the 
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commaod  thereof,  in  the  maoDer  and  within  the  time  pre- 
scribed by  law ;  and  every  officer  who  ahall  neglect  or  refuse 
80  to  do,  shall  be  liable  to  the  people  of  this  State,  when  the 
writ  was  issued  upon  the  application  of  the  Attorney  Gen- 
eral, or  a  prosecuting  attorney,  and  in  other  cases  to  the 
party  upon  whose  application  the  same  shall  have  issued,  in 
the  sum  of  five  hundred  dollars. 

Habeas  Corpus  and  Certiorari  to  Inquire  Into  Cause  of 
Detention. 

8bc.  7.  Every  person  committed,  detained,  confined  or 
restrained  of  his  liberty  within  this  State,  for  any  criminal 
or  supposed  criminal  matter,  or  under  any  pretense  whatso- 
ever, except  in  the  eases  in  the  next  section  specified,  may 
prosecute  a  writ  of  habeas  corpus  or  of  certiorari  according 
to  the  provisions  of  this  chapter,  to  inquire  into  the  cause  of 
such  imprisonment  or  restraint. 

Sue.  S.  The  following  persons  shall  not  be  entitled  to 
prosecute  such  writ: 

1.  Persona  committed  or  detained  by  virtue  of  any  pro- 
cess issued  by  any  court  of  the  United  States,  or  any  judge 
thereof,  in  cases  where  such  courts  or  judges  have  exclusive 
jurisdiction  under  the  laws  of  the  United  States,  or  shall  have 
acquired  exclusive  jurisdiction  by  the  commencement  of  suits 
in  such  courts; 

2.  Persons  committed  for  treason  or  felony,  or  for  suspi- 
cion thereof,  or  as  accessories  before  the  fact  to  a  felony, 
where  the  cause  is  plainly  and  specially  expr^sed  in  the 
warrant  of  commitment; 

3.  Persons  convicted,  or  in  execution,  upon  legal,  process, 
civil  or  criminal; 

4.  Persons  committed  on  original  process  in  any  civil 
action  on  which  they  were  liable  to  be  arrested  and  im- 
prisoned, unless  when  excessive  and  unreasonable  bail  is 
required. 

Sesc.  9.  Application  for  such  writ  shall  be  made  by  pe- 
tition signed  either  by  the  party  for  whose  relief  it  is  in- 
tended or  by  some  person  in  his  behalf,  as  follows:  To 
the  supreme  court  during  its  session ;  to  the  circuit  court,  or 
the  circuit  judges  thereof,  of  the  county  where  the  prisoner  is 
detained,  to  any  municipal  court  of  record,  or  the  judge 
thereof,  of  any  city  where  tlie  prisoner  is  detained;  or,  if  there 
be  no  such  municipal  court  within  the  city,  or  the  judge 
thereof  be  absent  from  the  city,  and  the  circuit  judge  shall 
be  absent  from  the  county,  or  for  any  cause  be  incapable 
of  acting,  or  having  refused  to  grant  such  writ,  the  appli- 
cation may  be  made  to  the  circuit  court  or  to  the  circuit 
judge  of  any  adjoining  county,  ^yheu  a  writ  of  habeas  corpus 
or  certiorari  shall  be  allowed  and  heard  by  a  circuit  jndge, 
sitting  at  chambers,  he  shall  cause  a  record  of  bis  action  or 
proceedings  thereon  to  be  made  on  the  journals  of  the  circuit 
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court  at  its  then  next  session.     And  anj  judge  who  sball  wiifui  nfunj 
vilfuDy  or  comiptl;  refuse  or  neglect  to  consider  such  appli-  !^^^!^. 
cation  or  petition  shall  be  deemed  gnilty  of  malfeasance  in 
office. 

Sbc.   10.     Whenever  application   for  any  such  writ  shall  ^'9^"' 
be  made  to  any  officer  not  residing  within  the  county  where  qlpticatton 
the  prisoner  shall  be  detained,  he  shall  require  proof  by  the^iJSf^*' 
oath  of  the  party  applying,  or  by  other  sufficient  evidenife, 
that  there  is  no  such  officer  in  such  county  authorized  to 
grant  such  writ,  or  if  one  reside  there,  that  he  is  absent,  or 
has  refused   to  grant  snch   writ,  or  for  some   cause  to  be 
specially  set  forth,  is  incapable  of  acting;  and  if  such  proof 
be  not  produced,  the  application  shall  be  denied. 

Rbc.  11.    The  petition  must  state  In  substance:  w«.w!;  "*"' 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned  or  restrained  of  his  liberty;  the  officer  or 
person  by  whom  he  is  so  confined  or  restrained,  and  the  place 
where;  naming  both  parties,  if  their  names  be  known,  or 
describing  them,  if  their  names  be  not  known ; 

2.  That  such  person  is  not  committed  or  detained  by 
virtue  of  any  process,  judgment,  decree  or  execution  specified 
in  the  preceding  eighth  section ; 

3.  The  cause  or  pretense  of  such  confinement  or  restraint, 
according  to  the  best  of  the  knowledge  and  belief  of  the 
party ; 

4.  If  the  confinement  be  by  virtue  of  any  warrant,  order 
or  process,  a  copy  thereof  must  be  annexed;  or  it  must  be 
averred,  that  for  some  sufficient  reason,  a  demand  of  snch 
copy  could  not  be  made;  or  that  such  demand  was  made,  and 
that  such  copy  was  refused; 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists; 

fi.  It  must  specify  whether  the  phrty  applies  for  the  writ 
of  habeas  corpus,  or  for  the  writ  of  certiorari ;  and 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the 
application. 

See.  12.  Any  court  or  officer  empowered  to  grant  any  writ  when  writ  to 
applied  for  under  this  chapter,  to  whom  such  petition  shall*'**™"'**- 
be  presented,  shall  grant  such  writ  without  delay,  unless 
it  shall  appear  from  the  petition  itself,  or  from  the  documents 
annexed,  that  the  party  applying  therefor  is,  by  the  pro- 
visions of  this  chapter,  prohibited  from  prosecuting  such 
writ. 

Sec.  13.    Every  writ  of  habeas  corpus,  issued  under  the  pro-  Formormit 
visions  of  this  chapter,  for  the  purpose  of  inquiring  into  the  2^,^^^" 
cause  of  any  imprisonment  or  restraint,  shall  be  su^tantially 
in  the  following  form : 

"In  the  name  of  the  people  of  the  State  of  Michigan : 

To  the  sheriff  of  the  county  of (or  to  'A,  B.'). 

We  command  you,  that  you  have  the  body  of  C.  D.  by  you 
imprisoned  and  detained  as  it  is  said,  together  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatso- 


k)OgIe 


of  certiorari. 


PUBUC  ACTS,  1916— No.  314. 

ever  name  the  said  C.  D.  Bhall  be  called  or  charged,  before 
our  justices  of  oar  Bnpreme  conrt  (or  'before  E.  P.,  one  of  the 
juBtices  of  our  sapreme  court,'  or  aa  the  caBe  ma;  be) ,  at,  etc., 
on,  etc.,  (or  'immediately  after  the  receipt  of  this  writ'),  to  do 
and  receive  what  shall  then  and  there  be  couBidered  con- 
cerning the  said  C.  D. 

And  have  yon  then  there  this  writ. 

.Witness,  etc." 

Sec.  14.  Every  writ  of  certiorari,  issaed  pursuant  to  this 
chapter,  ghall  be  substantially  in  the  following  form : 

"In  the  name  of  the  people  of  the  State  of  Michigan : 

To  the  sheriff  of,  etc.,  (or  'to  A.  B.'). 

We  command  you  that  you  certify  fully  and  at  large  to 
our  justices  of  our  supreme  court  (or  to  'E.  F.,  one  of  the 
justices  of  our  supreme  court,'  or  as  the  case  may  be),  at,  etc., 
on,  etc.,  {or  'immediately  after  the  receipt  of  this  writ'), 
the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  yon 
detained,  as  is  said,  by  whatsoever  name  the  said  C.  D.  sball 
be  called  or  charged. 

And  have  you  then  there  this  writ. 

Witness,  etc." 

Sec.  15.  Such  writs  of  habeas  corpus  or  certiorari  shall 
not  be  disobeyed  for  any  defect  of  form;  but  they  shall  be 
sufficient : 

1.  If  the  person  having  the  custody  of  the  prisoner  be 
designated  either  by  bis  name  of  offlce,  if  he  have  any,  or 
by  his  own  name;  or  if  both  such  names  be  unknown  or  un- 
certain, he  may  be  described  by  an  assumed  appellation;  and 
any  one  who  may  be  served  with  the  writ  shall  be  deemed 
the  person  to  whom  it  is  directed,  although  it  may  be  directed 
to  him  by  a  wrong  name  or  description,  or  to  another  person; 

2.  If  the  person  imprisoned  or  restrained,  or  who  is 
directed  to  be  produced,  be  designated  by  name;  or  if  his 
name  be  uncertain  or  unknown,  if  he  be  described  in  any 
other  way,  so  aa  to  desig:Date  the  person  intended. 

Duty  of  Sec,  16.    When  the  supreme  court  or  any  justice  thereof, 

wrtfe^iD*"  ""^  or  judge  of  a  circuit  court  shall  have  evidence  from  any 
certaia  cMea.   judicial  proceeding  had  before  them,  that  any  person  within 
the  county  where  such  court  or  officer  shall  be,  is  illegally 
confined  and  restrained  of  his  liberty,  it  shall  be  the  duty 
of  such  court  or  officer  to  isBue  a  writ  of  habeas  corpus  or 
certiorari  for  his  relief,  although  no  petition  be  presented,  or 
application  made  for  such  writ. 
Usbiutj  for         Sec.  17.    If  any  court  or  officer  authorized  by  the  provisions 
Tefuiins  writ,    ^j  ^^^^  chapter  to  grant  writs  of  habeas  corpus  or  certiorari, 
to  inquire  into  the  cause  of  any  imprisonment  or  detention, 
shall  refuse  to  grant  such   writ  when  legally  applied  for, 
every  member  of  such  court  who  sball  have  assented  to  such 
refusal,  and  every  such  officer,  shall  severally  be  liable  to 
the  party  aggrieved,  in  one  thousand  dollars  damages. 
Return  Sbc.  18.    The  person  upon  whom  any  such  writ  shall  have 

""^*-  been  duly  served,  shall  state  in  his  return,  plainly  and  un- 

equivocally: 
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1.  Whether  he  have,  or  have  not,  the  party  in  his  custody, 
or  under  his  power  or  restraint; 

2.  If  he  have  the  party  in  his  custody  ot  power  or  under 
his  restraint,  the  authority  and  true  cause  o/  such  imprison- 
ment or  restraint,  setting  forth  the  same  at  large; 

3.  IT  the  party  be  detained  by  virtue  ot  any  writ,  warrant 
or  other  written  authority,  a  copy  thereof  shall  be  annexed 
to  the  return;  and  the  original  shall  be  produced  and  ex- 
hibited on  the  return  of  the  writ  to  the  court  or  officer  before 
whom  the  same  is  returnable; 

4.  If  the  person  upon  whom  such  writ  shall  have  been 
served,  shall  have  had  the  party  in  his  power  or  custody,  or 
under  his  restraint,  at  any  time  prior  or  subsequent  to  the 
date  of  the  writ,  but  has  transferred  such  custody  or  restraint 
to  another,  the  return  shall  state  particularly  to  whom,  at 
what  time,  for  what  cause  and  by  what  authority  such  trans- 
fer took  place. 

Bbc.  10,    The  return  must  be  signed  by  the  person  making  BWumtobe 
Ihe  same;  and  except  when  such  person  shall  be  a  sworn 
public  officer  and  shall  make  his  return  in  his  official  capac- 
ity, it  shall  be  verified  by  his  oatb. 

Sdc.  20.    If  a  writ  of  habeas  corpus  be  issued,  the  person  or  ^^^ 
officer  on  whom  it  shall  have  been  served,  shall  also  bring  vhenbrougbt 
the  body  of  the  person  in  his  custody,  according  to  the  com-""' 
mand  of  such  writ,  except  in  case  of  the  sickness  of  such 
person  as  hereinafter  provided. 

Sec.  21.  If  the  person  upon  whom  such  writ  of  habeas  Jro^uw^on 
corpus  or  certiorari  shall  have  been  duly  served,  shall  refuse  to  writ. 
or  neglect  to  obey  the  same  by  producing  the  party  named 
in  any  such  writ  of  habeas  corpus,  and  making  a  full  and 
explicit  return  to  every  such  writ  of  habeas  corpus  or  cer- 
tiorari within  the  time  required  by  this  chapter,  and  no  suffi- 
cient excuse  shall  be  shown  for  such  refusal  or  neglect,  it 
shall  be  the  duty  of  the  court  or  officer  before  whom  such  writ 
shall  have  been  made  returnable,  upon  due  proof  of  the  ser- 
vice thereof,  forthwith  to  issue  an  attachment  against  such 
person. 

Sex;.  22.  Such  attachment  shall  be  directed  to  the  sheriff  Attwduneot. 
of  any  county  within  this  State,  and  shall  command  him 
forthwith  to  apprehend  such  person,  and  bring  him  before 
such  court  or  officer,  and  on  being  so  brought,  such  person 
shall  be  committed  to  close  custody  in  the  jail  of  the  county 
in  which  sQch  court  or  officer  shall  be,  without  being  allowed 
the  liberties  thereof,  until  he  shall  make  return  to  such  writ, 
and  comply  with  any  order  which  may  be  made  by  such 
court  or  officer,  in  relation  to  the  person  for  whose  relief 
such  writ  shall  have  been  issued. 

Sec.  23.    If  a  sheriff  of  any  county  shall  have  neglected  to  PtoceadingB 
return   such   writ,   the  attachment  may  be  directed   to  any  2«mJ 
rorener  or  other  person,  to  be  designated  therein,  who  shall 
have  fall  power  to  execute  the  same;  and  such  sheriff  upon  ^ 
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being  brought  ap,  ma;  be  committed  to  the  jail  of  an;  coonfy 
other  than  his  own. 

Src.  24.  The  court  or  officer  bj  whom  any  Buch  attachment 
may  be  issned,  may  also,  at  the  Bame  time,  or  afterwards,  is- 
sue a  precept  to  the  same  sheriff,  or  other  person  to  whom 
Buch  attachment  Bhall  have  been  directed,  commanding  him 
(o  bring  forthwith  before  soch  court  or  officer,  the  party  for 
whose  benefit  such  writ  of  habeas  corpus  or  certiorari  shall 
have  been  allowed;  who  shall  thereafter  remain  in  the  cus- 
tody of  such  sheriff  or  person,  until  be  shall  be  discharged, 
l>ailed,  or  remanded,  as  such  court  or  officer  shall  direct. 

Bbc.  25.  In  the  execution  of  such  attachment  or  precept, 
or  either  of  them,  the  sheriff  or  other  person  to  whom  they 
shall  be  directed,  may  call  to  his  aid  the  power  of  the  county 
as  in  other  cases. 

Sec.  26.  The  court  or  officer  before  whom  the  party  shall 
be  brought  on  such  writ  of  habeas  corpus,  shall,  immediately 
after  the  return  thereof,  proceed  to  examine  into  the  facts 
contained  in  such  return,  and  into  the  cause  of  the  confine- 
ment or  restraint  of  such  party,  whether  the  same  shall  haye 
been  for  any  criminal,  or  supposed  criminal  matter,  or  not. 

See.  27.  If  no  legal  caoee  be  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such  court 
or  officer  shall  discharge  such  party  from  the  custody  or  re- 
straint under  which  he  is  held. 

Sec.  28.  It  shall  be  the  duty  of  such  court  or  officer  forth- 
with to  remand  such  party,  if  it  shall  appear  that  he  is  de- 
tained in  custody,  either: 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of 
the  United  States,  in  a  case  where  such  court  or  judge 
has  exclusive  jurisdiction;  or 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  compe- 
tent court  of  civil  or  criminal  jurisdiction,  or  of  any  execu- 
tion issued  upon  such  judgment  or  decree;  or 

3.  For  any  contempt  specially  and  plainly  charged  in  the 
commitment  by  some  court,  officer  or  body  having  authority 
to  commit  for  the  contempt  so  chatted ;  and 

4.  That  the  time  during  which  such  party  may  be  legally 
detained  has  not  expired. 

Se5P.  29.  If  it  appear  on  the  return,  that  the  prisoner  is 
in  custody  by  virtue  of  civil  process  from  any  court  legally 
constituted,  or  issued  by  any  officer  in  the  course  of  judicial 
proceedings  before  him,  authorized  by  law,  such  prisoner 
can  only  be  discharged  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded,  either  as  to  matter,  place,  sum  or  person ; 

2.  Where,  though  the  original  imprisonment  was  lawful, 
yet,  by  some  act,  omission  or  event,  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  be  discharged; 

3.  niiere  the  process  is  defective,  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  process  void; 
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4.  Where  the  process,  though  id  proper  form,  has  been 
issued  in  a  caee  not  allowed  by  law; 

5.  Where  the  person  "having  the  custody  of  the  prisoner 
under  such  process,  is  not  the  person  empowered  by  law  to 
detain  him;  or 

6.  Where  the  process  is  not  authorized  by  any  judgment, 
order  or  decree  of  any  court,  nor  by  any  provision  of  law, 

Sbc.  30.     But   no  court  or  officer,  on  the  return  of  any  ReeiricUon'of 
habeas  corpus  or  certiorari  issued  under  this  chapter,  shall  ^nm 
have  power  to  inquire  into  the  legality  or  justice  of  any  pro-  "'^o*'- 
cess,  judgment,  decree  or  execution,  specified  in  the  preced- 
ing eighth  section  of  this  chapter;  nor  into  the  justice  or 
propriety  of  any  commitment  for  a  contempt  made  by  any 
court.  ofBcer  or  body,  according  to  law,  and  charged  in  such 
commitment  as  hereinbefore  provided. 

Sec.  31.  If  it  appear  that  the  partv  has  been  legally  com-  imKuiar 
mitted  for  any  criminal  offense,  or  if  he  appear  by  the  testi- """'"'*"'*"''■ 
mony  offered  with  the  return,  or  upon  the  hearing  thereof, 
to  be  guilty  of  any  such  offense,  although  the  commitment  be 
irregular,  the  court  or  officer  before  whom  such  party  shall 
be  brought,  shall  proceed  to  let  such  party  to  bail,  if  the  case 
be  bailable,  and  good  bail  be  offered;  or  if  not,  shall  forth- 
with remand  such  party. 

Pec.  32.  If  the  party  be  not  entitled  to  his  discharge,  and  RemkodiDs 
be  not  bailed,  the  court  or  officer  shall  remand  him  to  the  p'**'""- 
custody,  or  place  him  under  the  restraint,  from  which  he 
was  taken,  if  the  person  under  whose  custody  or  restraint  he 
was,  bo  legally  entitled  thereto;  if  not  so  entitled,  he  shall 
be  committed  by  such  court  or  olflcer,  to  the  custody  of  such 
officer  or  person  as  by  law  is  entitled  thereto. 

Sec.  33.    Until  judgment  be  given  upon  the  return,  the  court  CuBtodyot 
or  officer  before   whom   such   party   shall   be  brought,   may "     ""' 
either  commit  such  party  to  the  custody  of  the  sheriff  of  the 
county  in  which  such  court  or  officer  shall  be,  or  place  him 
in  such  care,  or  under  such  custody,  as  his  age  and  other 
circumstances  may  require. 

Sec.  34.     When   it  shall  appear  from  the  return  of  such  !*<*"<*. 
writ,  that  the  parly  named  therein  is  in  custody  on  any  pro-  *"' 

cess,  under  which  any  other  person  has  an  interest  in  con- 
tinuing his  imprisonment  or  restraint,  no  order  shall  be  made 
for  his  discharge,  until  it  shall  appear  that  the  party  so 
interested,  or  his  attorney,  if  he  have  one,  shall  have  had  at 
least  four  day's  notice  of  the  time  and  place  at  which  such 
writ  shall  have  been  made  returnable. 

Sue.  35.  When  it  shall  appear  from  the  return,  that  such  Notice  to 
party  is  detained  upon  a  criminal  accusation,  such  court  orSJ^^^^."* 
officer  shall  make  no  order  for  the  discharge  of  such  party, 
until  sufncient  notice  of  the  time  and  place  at  which  such 
writ  shall  have  been  returned,  or  shall  be  made  returnable, 
shall  be  given  to  the  prosecuting  attorney  of  the  county 
within  which  such  court  or  officer  shall  be,  or  to  the  Attorney 
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Oeneral,  if  there  be  no  such  prosecuting  attorney  within  such 
county. 

Sejc.  36.  The  party  brought  before  any  such  court  or  offi- 
cer, on  the  return  of  any  writ  of  habeas  corpus,  may  deny 
any  of  the  material  facts  set  forth  in  Ihe  return,  or  allege 
Huy  fact,  to  show  either  that  his  imprisoDment  or  detention 
is  unlawful,  or  that  he  is  entitled  to  his  discharge;  which 
allegations  or  denials  shall  be  on  oatb;  and  thereupon  such 
court  or  officer  shall  proceed  in  a  summary  way  to  hear  such 
allegations  and  proofs  as  may  be  produced  in  support  of  such 
imprisonment  or  detention,  or  against  the  same,  and  to  dis- 
pose of  such  party  as  the  justice  of  the  case  may  require. 

Sec.  37.  Whenever,  from  the  sickness  or  infirmity  of  the 
person  directed  to  he  produced  by  any  writ  of  habeas  corpus, 
such  pei^on  cannot,  without  danger,  be  brought  before  the 
coui^  or  officer  before  whom  the  writ  is  made  returnable,  the 
party  in  whose  custody  he  is  may  state  that  fact  in  his  re- 
turn, verifying  the  same  by  his  oath;  and  if  such  court  or 
officer  be  satisfied  of  the  truth  of  such  allegation,  and  the  re- 
turn be  otherwise  sufficient,  they  shall  proceed  to  decide  upon 
such  return,  and  to  dispose  of  the  matter  in  the  same  man- 
ner as  if  a  writ  of  certiorari  had  been  issued,  instead  of  a 
writ  of  habeas  corpus. 

Sec.  38.  Whenever  an  application  shall  be  made  for  a 
'  writ  of  habeas  corpus,  according  to  the  provisions  of  this 
chapter,  to  any  court  or  officer,  if  it  appear  to  such  court  or 
officer  upon  the  facts  set  forth  in  the  petition,  that  the  cause, 
matter  or  offense,  for  which  the  person  is  confined  or  de- 
tained, is  not  bailable,  according  to  the  provisions  of  law, 
instead  of  awarding  such  writ  of  habeas  corpus,  a  writ  of 
certiorari  may  be  granted,  directed  to  the  officer  or  person  in 
whose  custody,  or  under  whose  control  such  prisoner  shall 
be  alleged  to  be.  in  like  manner  as  if  snch  writ  of  certiorari 
had  been  applied-  for  by  the  prisoner, 
I  Sec.  39.  tipon  the  return  of  such  certiorari  being  made, 
■  the  court  or  officer  before  whom  such  writ  shall  be  return- 
able shall  proceed  in  the  same  manner  as  upon  returns  to 
writs  of  habeas  corpus,  and  shall  hear  the  proofs  of  the 
parties  in  support  of  and  against  such  retnni. 

Sec,  40.  If  it  appear  that  the  pei-son  detained  is  illegally 
imprisoned,  confined  or  restrained  of  his  liberty,  the  court  or 
officer  shall  make  an  order  that  those  having  such  person  in 
their  custody,  dischai^e  him  forthwith;  and  if  it  appear  that 
such  person  is  legally  detained,  imprisoned  or  confined,  and 
is  not  entitled  to  be  bailed,  such  court  or  officer  shall  cease 
from  all  further  proceedings  thereon. 

Sec.  41.  Notwithstanding  any  writ  of  certiorari  may  have 
been  issued  or  returned  according  to  the  foregoing  provi- 
sions, the  court  or  officer  before  whom  the  same  was  return- 
able may  issue  a  writ  of  habeas  corpus,  which  shall,  in  all 
i-espects,  be  subject  to  the  provisions  hereinbefore  contained ; 
and  if  such  court  or  officer  refuse  a  writ  of  certiorari,  or  upon 
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the  return  thereof,  refuse  to  discharge  the  person  detained,  if 
such  person  claim  the  writ  of  habeas  corpus,  he  shall  be  en- 
titled lo  the  same  as  hereinbefore  provided. 

Sec,  42.  If  upon  the  return  of  any  writ  of  certiorari,  it  o 
shall  appear  that  the  person  detained  is  entitled  to  bail,  the"' 
court  or  officer  before  whom  the  same  was  returnable,  shall 
make  an  order  directing  the  sum  in  which  such  person  shall 
be  held  to  bail,  and  the  court  at  which  he  shall  be  required 
to  appear;  and  that  on  such  bail  being  entered  into,  in  con- 
formity to  Buch  order,  and  the  provisions  of  law,  such 
prisoner  be  discharged. 

Sec.  43,  Upon  the  production  of  such  order  to  any  circuit  RBcoKniiance. 
court  commissioner  of  any  county  in  which  such  prisoner 
may  be,  or  to  any  judge  of  a  court  of  record,  he  sball  be  au- 
thorized to  take  the  recognizance  of  the  person  so  detained, 
and  of  two  sufficient  sureties,  in  the  sum  so  directed,  with  a  sureties, 
condition  for  the  appearance  of  such  person  at  the  court  desig- 
nated in  such  order;  but  previous  to  taking  snch  recogni- 
zance, such  officer  shall  he  satisfied  by  the  oath  of  persons  of- 
fering themselves  as  sureties,  that  they  are  residents  of  the 
county,  and  are  severally  worth  double  the  sum  in  which  they 
shall  be  required  to  be  bound,  over  and  above  all  demand 
against  them. 

Sdc.  44.  Such  judge  or  commissioner  shall  file  the  recogni-  wtentobe 
zance  taken  by  him,  with  the  clerk  of  the  court  before  which  '*'*''"'«**■ 
the  prisoner  shall  be  bound  to  appear,  and  shall  certify  on 
such  order  the  compliance  therewith;  and  the  production  of 
such  order  so  certified,  shall  entitle  such  prisoner  to  be  dis- 
charged from  imprisonment  for  the  cause  which  shall  have 
been  returned  to  snch  certiorari. 

Sec.  45.     Obedience  to  any  order  for  the  discharge  of  any  obHiiGnci;  to 
prisoner,  granted  pursuant  to  the  provisions  of  this  chapter,  3^a'™. 
may  be  enforced  by  the  court  or  officer  granting  such  order,  how entorcod. 
by  attachment,  in  the  same  manner  as  is  herein  provided  for 
neglect  to  make  return  to  a  writ  of  habeas  corpus,  and  with 
the  like  effect  in  ail  respects;  and  the  person  guilty  of  such 
disobedience,  shall  be  liable  to  the  party  aggrieved  in   the 
sum  of  one  thousand  dollars  damages,   in  addition   to  any 
special  damages  such  party  may  have  sustained. 

Sf)c,  4(i.     No  sheriff  or  other  officer  shall  be  liable  to  any  officers 
civil  action  for  obeying  any  such  order  of  discharge;  and  if  Sb^i^ordet. 
any  action  shall  be  brought  against  such  officer  for  suffering 
any  person  committed  to  his  custody  to  go  at  large,  pursuant 
to  any  such  order,  he  may  give  evidence  thereof  under  his 
plea  of  the  general  issue  in  bar  of  the  action. 

Sec.  47.    No  person  who  has  been  dischai^ed  by  the  order  when 
of  any  court  or  officer,  upon  a  habeas  corpus  or  certiorari,  E^'^'m?^' 
issued  pursuant  to  the  provisions  of  this  chapter,  shall  bej^^^ 
again  imprisoned,  restrained  or  kept  in  custody  for  the  same 
cause;  but  it  shall  not  be  deemed  the  same  cause: 

1.     If  he  shaii  have  been  discharged  from  a  commitment  on 
a  criminal  chaise,  and  be  afterwards  committed  for  the  same 
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oflfense,  by  the  legal  order  or  process  of  the  court  wherein 
he  shall  be  bound  by  recognizance  to  appear,  or  in  which  he 
shall  be  indicted  or  convicted  for  the  same  oflfense;  or 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  ma- 
terial defect  in  the  commitment,  in  a  criminal  case,  the 
prisoner  be  again  arrested  on  sufficient  proof,  and  committed 
by  legal  process  for  the  same  offense; 

3.  If  in  a  civil  suit  the  party  has  been  dischai^ed  for  any 
illegality  in  the  judgment  or  process  hereinbefore  specified 
and  is  afterwards  imprisoned  by  legal  process  for  the  same 
cause  of  action ;  or. 

4.  If  in  any  civil  suit  in  which  process  may  lawfully  issue 
against  the  body  he  shall  have  been  discharged  from  com- 
mitment on  original  process,  and  shall  be  afterwards  com- 
mitted on  execution  in  the  same  cause,  or  on  original  pro- 
cess in  any  other  suit,  after  such  first  suit  shall  hare  been 
discontinued. 

Liability  (or  Sec.  48,  If  any  person,  either  solely  or  as  a  member  of 
iti  prohibited  any  court,  or  in  the  execution  of  any  order,  judgment  or 
^"^-  process  shall  knowingly  recommit,  imprison  or  restrain  of 

his  liberty,  or  cause  to  be  recommitted,  imprisoned  or  re- 
strained of  his  liberty,  for  the  same  cause,  except  as  pro- 
vided in  the  last  preceding  section,  any  person  so  discharged, 
or  shall  knowingly  aid  or  assist  therein,  he  shall  be  liable  to 
the  party  aggrieved  in  the  sum  of  one  thousand  dollars  dam- 
ages, and  shall  also  be  deemed  guilty  of  a  misdemeanor. 

Sec.  49.  Any  one  having  in  his  custody  or  under  his  power, 
any  person  who,  by  the  provisions  of  this  chapter,  would  be 
■■  entitled  to  a  writ  of  habeas  corpiis  or  certiorari,  to  inquire 
into  the  cause  of  his  detention,  or  for  whose  relief  any  such 
writ  shall  have  been  duly  issued,  who  shall,  with  intent  to 
elude  the  service  of  any  such  writ,  or  to  avoid  the  effect 
thereof,  transfer  any  such  prisoner  to  the  custody,  or  place 
him  under  the  power  or  control  of  another,  or  conceal  him, 
or  change  the  place  of  his  confinement,  shall  be  deemed  guilty 
of  a  misdemeanor. 

Sec.  50.  Every  person  who  shall  knowingly  aid  or  assist 
in  the  violation  of  the  last  preceding  section,  shall  be  deemed 
guilty  of  a  misdemeanor. 

Sex:,  51.  Every  pei"son  convicted  of  any  offense  under  either 
of  the  three  last  preceding  sections,  shall  be  punished  by  a 
fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court. 

REf,  52.  Whenever  it  shall  appear  by  satisfactory  proof, 
that  any  one  is  held  in  illegal  confinement  or  custody,  and 
that  there  is  good  reason  to  believe  that  he  will  be  carried 
out  of  the  State,  or  suffer  some  irreparable  injury,  before  he 
can  Ik!  relieved  by  the  issuing  of  a  habeas  corpus  or  certiorari, 
any  court  or  officer  authorised  to  issue  such  writs,  may  issue 
a  warrant,  reciting  the  facts,  and  directed  to  any  sheriff, 
constable  or  other  person,  and  commanding  such  officer  or 
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person  to  take  such  prisoner,  and  forthwith  to  bring  him 
before  soch  court  or  officer,  to  be  dealt  with  according  to 
law. 

Sec.  53,    When  the  proof  mentioned  in  the  last  section  shall  wiien 
also  be  suffieient  to  justify  an   arrest  of  the  person  having  orJ™»n 
such  prisoner  iu  his  cuslody,  as  for  a  criminal  offense  4-oni-  gJl^n^p' 
niitted  in  the  taking  or  detainiug  of  such  prisoner,  the  war- m  cuatoii 
rant  shall  also  contain  an  order  for  the  arrest  of  such  per- 
son, for  such  offense. 

Sec.  5i.    Any  officer  or  j>erBon  to  whom  such  warrant  shall  EiecuiJo 
be  directed,  shall  execute  the  same  by  bringing  the  prisoner"  *'"*■ 
therein  named,  and  the  person  who  detains  him,  if  so  com- 
manded bj  the  warrant,  before  the  court  or  officer  issuing 
the  same;  and  thereupon  the  person  detaining  such  prisoner  p 
shall  make  a  return,  iu  like  mannei',  and  the  like  proceed- 
ings shall  be  had,  as  if  a  writ  of  habeas  corpus  had  been  is- 
sued in  the  first  instance. 

Sec.  55.    If  the  person  having  such  prisoner  in  his  custody  EnminBtion, 
shall  be  bronght  before  such  court  or  officer,  as  for  a  criminal  "''■ 
offense,  he  shall  be  examined,  committed,  bailed  or  discharged, 
by  such  court  or  officer,  in  the  like  manner  as  in  olher  crimi- 
nal cases  of  the  like  nature. 

Sec.  56.     Any  officer  or  other  person  who  shall  refuse  or  Liability  or 
neglect  for  six  hours,  to  deliver  a  copy  of  any  ordep,  warrant.  Erfi^Si^copy 
process  or  other  authority,  by  which  he  shall  detain  any  per-  <>' proceas.  eic. 
son.  to  any  one  who  shall  demand  such  copy  and  tender  the 
lawful  fees  therefor,  shall  be  liable  to  the  pei-son  so  detained 
in  the  sum  of  two  hundred  dollars  damages. 

General  Provisions. 

Sec.  57.  In  all  suits  and  proceedings  under  the  provi-  Recovery 
sious  of  (his  chapter,  the  prevailing  party  may  recover  his"''^"' 
costs,  to  be  awarded  in  the  discretion  of  the  court. 

Sec.  58.  All  writs  of  habeas  corpus  or  certiorari,  issued  wnta  to  be 
by  any  court  pursuant  to  the  provisions  of  this  chapter,  shall  "nderseai. 
be  under  the  seal  of  the  court  to  which  they  are  awarded,  and 
if  awarded  by  any  officer  out  of  court,  they  shall  be  under 
the  seal  of  the  court  to  which  they  are  made  returnable;  or 
if  such  writ  be  made  returnable  before  some  body  olher 
than  a  court  of  record,  or  before  an  officer  out  of  court,  it 
may  be  under  the  seal  of  the  supreme  conrt,  or  of  the  circuit 
court  for  the  county  in  whicb  it  shall  be  issued,  or  of  the 
officer  issuing  the  same. 

Sec.  59.    Every  such  writ  may  be  made  returnable  at  a  day  iteiuroday. 
certain,  or  forthwith,  as  the  case  may  require. 

Sec.  60.     Every  such  writ  shall  be  indorsed  with  a  certifi-  ^"*''l?^^"* 
cate  of  the  allowance  thereof,  and  with  the  date  of  such  al-  "'  '"°*"'<* 
lowance;  which   indorsement,  if  the  writ  be  awarded  by  a 
court,  shall  he  signed  by  the  chief  justice  or  other  presiding 
officer  of  such  court;  if  it  be  awarded  by  any  ofticer  out  of 
court,  the  indorsement  shall  be  signed  by  such  officer. 
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Sec.  fil.  Whenever  a  writ  of  habeas  corpus  shall  be  re- 
quired in  any  action  or  matter  civil  or  cpimina!,  to  which  the 
people  of  this  State  shall  be  parties,  the  application  there- 
for may  be  made  by  the  Attorney  General,  or  proaecntiug 
attorney  having  charge  of  such  acliou  or  matter;  and  when- 
ever so  issued,  the  court  or  officer  allowing  it,  shall  state  in 
their  indorsement  of  the  allowance  of  snch  writ,  that  it  was 
allowed  upon  such  application. 

Sec.  62.  Writs  of  habeas  corpus  <'an  be  served  only  by  an 
elector  of  some  county  within  this  State;  and  the  sen-ice 
thereof  shali  not  be  deemed  complete,  unless  the  party  serv- 
ing the  same  shall  tender  to  the  person  in  whose  custody  the 
prisoner  may  be,  if  such  person  be  a  sheritf,  coroner,  constable 
or  marshal,  the  fees  allowed  by  law  for  bringing  up  such 
prisoner. 

Sec.  03.  But  the  last  section  shall  not  apply,  so  far  as 
provision  is  therein  made  for  the  payment  of  fees,  to  any 
case  where  the  ^vrit  is  sued  out  by  the  attorney  general  or 
a  prosecuting  attorney. 

Sec.  64.  Every  writ  of  habeas  corpus  or  certiorari,  issued 
piirsuant  to  this  chapter,  may  be  served  by  delivering  the 
same  to  the  person  to  whom  it  is  directed;  or,  if  he  cannot 
be  found,  it  may  be  served  by  being  left  at  the  jail  or  other 
place  in  which  the  prisoner  may  be  confined,  with  any  under 
officer,  or  other  person  of  projwr  age,  having  charge  for  the 
time  of  such  prisoner. 

Sec.  65.  If  the  person  upon  whom  the  writ  ought  to  be 
served,  conceal  himself,  or  refuse  admittance  to  the  party 
attempting  to  serve  such  writ,  it  may  be  served  by  fixing  it 
in  some  conspicuous  place  on  the  outside,  either  of  his  dwel- 
ing  house,  or  of  the  place  where  the  party  is  confined. 

Sec.  66.  It  shall  be  the  duty  of  every  sheriff,  coroner,  con- 
stable or  marshal,  upon  whom  a  writ  of  habeas  corpus  shall 
be  served,  whether  such  writ  be  directed  to  him  or  not,  upon 
the  payment  or  tender  of  the  charges  allowed  by  law,  to 
obey  and  return  such  writ  according  to  the  exigency  thereof; 
and  it  shall  be  the  duty  of  every  other  pei'son  upon  whom  such 
writ  shall  be  served,  having  the  custody  of  the  individual  for 
whose  relief  the  writ  shall  be  issued,  to  obey  and  execute 
such  writ  according  to  the  command  thereof,  without  requir- 
ing the  payment  of  any  charges,  unless  the  payment  of  such 
charges  shall  have  been  required  by  the  officer  issuing  such 
writ. 

Sec.  G7.  It  shall,  in  like  manner,  be  the  duty  of  the  per- 
son upon  whom  any  writ  of  certiorari,  issued  pursuant  to 
the  provisions  of  this  chapter,  shall  be  served,  upon  payment 
or  tender  of  the  fees  allowed  by  law  for  making  a  return  to 
sucb  writ,  and  for  copying  the  warrant  or  other  process  to 
be  annexed  thereto,  to  obey  and  retnm  the  same  according  to 
the  exigency  thereof. 

Sec.  68.  Every  officer  allowing  a  writ  of  habeas  corpus 
directed   to  any   person   other   than   a   sheriff,  coroner,  con- 
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stable  or  marsLal,  niaj,  in  bis  discretion,  require  as  a  dut; 
to  be  performed,  in  order  to  render  the  service  thereof,  ef- 
fectual, that  the  chaises  of  bringing  up  such  prisoner  shall 
be  paid  by  the  petitioner;  and  in  such  case  he  sball,  in  the 
allowance  of  the  writ,  specify  the  amount  of  such  charges  so 
to  be  paid,  which  shall  not  exceed  Ihe  fees  allowed  by  law 
to  sheriffs  for  similar  services. 

Sec.  69.  If  the  writ  be  returnable  at  a  certain  day,  such  Time  (or 
return  shall  be  made,  and  such  prisoner  produced  at  the  time  wrt""""* 
and  place  specified  therein;  if  it  be  returnable  forthwith,  and 
the  place  be  within  twenty  miles  of  the  place  of  service,  such 
return  shall  be  made,  and  such  prisoner  shall  be  produced 
within  twenty-four  hours,  and  the  like  time  shall  be  allowed 
for  every  additional  one  hundred  miles. 

Sec.  70.     The  several   provisions  contained   in  this  chap-  AppUoation  o( 
ter  shall  be  construed  to  apply,  so  far  as  they  may  be  appli-  orch'apMr. 
cable,  to  every  writ  of  habeas  corpus  authorized  to  be  issued 
by  any  statute  of  this  State. 

Sec.  71.    No  prisoner  detained  in  (iny  county  jail,  awaiting  when 
or  pending  trial  or  sentence  upon  any  criminal  charge,  shall  OTmty  mi" 
be  removed  therefrom  by  any  writ' of  habeas  corpus,  unless  "mo"""^- 
such  writ  shall  have  been  issued  by  the  supreme  court,  or  by 
the  circuit  court  of  the  same  county,  or  shall  he  made  re- 
turnable before  it. 


CH.\PTER  XXXVllI. 

Of  Informations  in  the  Nature  of  a  Quo  Warranto,  and  in 
Certain  Other  Cases. 

Section  1,     Any  information  in  the  nature  of  a  quo  war-  informations 
ranto  may  be  tiled  in  the  supreme  court,  either  in  term  time  or  ^eyynerai, 
vacation,  by  the  Attorney  General,  against  individuals,  upon  wiihom  i™ve, 
his  own  relation,  or  upon  the  relation  of  any  private  party, 
and  without  applying  to  such  court   for  leave,  in   either  of 
the  following  cases; 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold  or  exercise  any  public  office,  civil  or  military,  or 
any  franchise  within  this  State;  or  any  office  in  any  corpora- 
tion created  by  the  authority  of  this  State; 

2.  Whenever  any  public  officer,  civil  or  military,  shall 
have  done  or  suffered  any  act  which,  by  the  provisions  of 
law,  shall  work  a  forfeiture  of  his  ofBce; 

3.  When  any  association,  or  number  of  persons  shall  act 
as  a  corporation  within  this  State,  without  being  legally  in- 
corporated. 

Sec.  2.     Whenever  any  such  information  shall  be  filed,  a  summons, 
summons   shall    be   issued   thereon,   which,   together  with   a 
copy  of  the  information,  shall  be  served  and  returned  in  like 
manner  as  in  personal  actions;  and  the  defendant  shall  ap- Appeoranca. 
pear  and  plead  to  such  information  within  fifteen  days  after 
such  service.  ■  -  i 
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Sec,  3.  Within  fifteen  days  after  service  of  such  plea,  the 
plaintiff  sliali  flie  a  replication  thereto.  Such  replication 
shall  not  contain  any  new  affirmative  matters,  except  it  may  . 
deny  or  contiovert  any  afflnnative  matter  set  np  in  such 
plea,  and  upon  the  filing  of  sucii  reiilirntion  such  cause  shall 
he  at  issue.  No  other  or  further  pleadintfs  shall  Iks  allowed, 
but  the  court  shall  have  the  like  power  of  amending  plead- 
ings, as  in  other  cases. 

Sbw.  4.  Whenever  any  such  infoi-mation  shall  be  filed 
against  any  person  for  usurping  any  office,  the  Attorney  Gen- 
eral, in  addition  to  the  other  matters  required  to  be  set  forth 
in  the  information,  may  also  set  forth  therein  the  name  of 
the  person  rightfully  entitled  to  such  oflice,  with  an  aver- 
ment of  his  right  thereto. 

Sbc,  5,  In  every  such  case  judgment  shall  be  rendered  up- 
on the  right  of  the  defendant,  and  also  upon  the  right  of  the 
party  so  entitled;  or  only  upon  the  right  of  the  defendant, 
as  justice  shall  require. 
I  Sec  6.  If  judgment  be  rendered  upon  the  right  of  the  per- 
son BO  averred  to  be  entitled,  and  the  same  be  in  favor  of 
such  person,  he  shall  be  entitled,  after  taking  the  oath  of 
office,  and  executing  any  official  bond  which  may  be  required 
liy  law,  to  take  upon  him  the  execution  of  the  office;  and  it 
shall  be  his  duty,  immediately  thereafter,  to  demand  of  the 
defendant  in  such  information,  all  the  books  and  papers  in 
his  custody  or  within  his  power,  belonging  to  such  office. 

Sbc.  7.  If  such  defendant  shall  refuse  or  neglect  to  de- 
liver over  any  such  boolis  or  papers,  pursuant  to  such  de- 
mand, he  shall  be  deemed  guilty  of  a  misdemeanor;  and  the 
like  proceedings  shall  be  had,  and  with  like  effect,  to  com- 
pel the  delivery  of  such  books  and  papers,  as  are  prescribed 
in  the  next  chapter. 

Sec.  8.  If  judgment  be  rendered  upon  the  right  of  the  per- 
son so  averred  to  be  entitled,  in  favor  of  such  person,  he  may. 
at  any  time  within  one  year  after  the  rendering  of  such  judg- 
ment, make  and  file  a  suggestion,  that  he  has  sustained  dam- 
ages to  a  certain  amount,  by  reason  of  the  usurpation  by  the 
defendant,  of  the  office  from  which  such  defendant  has  been 
evicted,  and  praying  judgment  therefor. 

Sec.  9.  Such  suggestiou  shall  be  filed,  and  shall  be  deemed 
a  continuation  of  the  cause;  it  shall  be  served  on  the  defend- 
ant, or  his  attorney,  with  a  notice  to  plead  thei-eto,  in  the 
same  manner  as  upon  filing  a  declaration  in  personal  actions. 
Sec.  10.  The  defendant  may  plead  the  general  issue  to 
such  suggestion,  whicli  shall  be,  in  substance,  the  same  as  in 
personal  actions;  and  on  trial  of  any  such  issue,  the  plain- 
tifif  therein  shall  be  entitled  to  recover  the  damages  which 
he  may  have  sustained  by  reason  of  the  usurpation. 

Sec.  11.  All  issues  of  fact  or  of  law,  that  shall  be  joined 
between  the  parties,  shall  be  tried  and  determined  in  the  su- 
preme court,  or  in  the  circuit  court  of  such  county  as  the  su- 
preme court  may  by  Hpecial  rule  direct,  and  execution  may 
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iaene  on  any  judgment  recovered  on  such  trial  as  in  other 
cases. 

Src.  12.    If  no  isRue  of  fact  be  joined  upon  such  su^estion,  ABsemment  o 
or  if  judpnent  be  rendered  n(;ninRt  the  defendant  by  default,  d^X°Btc. 
or  otherwise,  an  order  may  be  entered  that  such  damages  be 
aRsesced  at  a  circuit  court,  to  be  lield  in  any  county  of  this 
State  BR  in  other  cases. 

Sko.  13.  An  information  in  the  natnre  of  a  quo  warranto  iniomationa 
may  also  be  filed  hy  the  Attorney  General,  upon  his  own  re-  Jlorrtfon?'' 
lation,  or  upon  the  relation  of  any  private  party,  on  leave 
grantwl,  against  any  corporate  body,  whenever  such  corpora- 
tion shall: 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts, 
creating,  offering,  or  renewing  such  corporation;  or 

2.  A'iolate  the  provisions  of  any  law,  by  which  such  corpo- 
ration shall  have  forfeited  its  charter  by  misuser;  or 

.^.  Whenever  it  shall  have  forfeited  its  privileges  and  fran- 
chises by  non-user,  or 

4.  Whenever  it  shall  have  done  or  omitted  any  acts  which 
amount  to  a  surrender  of  its  corporate  rights,  privileges  and 
franchises;  or 

5.  Whenever  it  shall  exercise  any  franchise  or  privilege 
not  conferred  upon.it  by  law; 

and  it  shall  be  the  duty  of  the  Attorney  General,  whenever 
he  shall  have  good  reason  to  believe  that  the  same  can  be 
established  by  proof,  to  flic  such  information  in  every  case 
of  public  interest;  and  also,  in  every  other  case  in  which 
satisfactory  security  shall  be  given  to  indemnify  the  people 
of  this  State  against  all  costs  and  expenses  to  be  incurred 
thereby. 

Sec.  14.  Leave  to  file  such  information  may  be  granted  by  who  to 
the  supreme  court  in  term  time,  or  by  any  justice  thereof.  >"""**"•■ 
but  by  no  other  ofllicer,  upon  the  application  of  the  Attorney 
General  in  vacation,  and  such  court  or  justice  may,  in  their 
discretion,  direct  notice  of  such  application  to  be  given  to 
such  corporation  or  its  officers,  previous  to  granting  such 
leave,  and  may  hear  snch  corporation  in  opposition  thereto. 

Sec.  l."!.  Upon  such  leave  t>eing  granted  and  endorsed  npon  wntof 
the  information,  under  the  hand  of  fhe  clerk  of  the  conrt, '"""" 
or  of  the  justice  granting  the  same  the  Attorney  General 
may  forthwith  file  the  -lame,  and  thereupon  may  issue  a  writ 
of  summons  against  such  corporation,  commanding  the  sheriff 
lo  summon  such  coriM>ration  lo  appear  in  the  said  court,  and 
to  answer  the  said  information. 

Sec.  1(5.  Bnt  when  such  corporation  shall  appear  by  conn-  when 
sel  pursuant  to  the  notice  above  authorized  to  be  given,  and  ^'  ""°  ""* 
shall  be  heard  in  opposition  to  granting  such  leave,  the  court 
or  justice  granting  leave  may  also  direct  a  rule  to  be  entered, 
requiring  the  defendants  to  ap[iear  and  plead  to  such  infor- 
mation within  fifteen  days  after  service  of  a  copy  thereof,  and 
notice  of  said  rule;  and  in  such  case  it  shall  not  be  necee- 
sary  to  issue  a  writ  of  s 
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Proceedings  Sbc.  17.  Whenever  any  such  writ  shall  be  returned  not 
nofBerred"  served,  by  reason  of  the  defendants,  or  the  officers  of  the  de- 
fendants not  being  found,  the  like  proceedings  shall  there- 
upon be  had  as  in  the  case  of  absent,  concealed  and  non- 
resident defendants  in  chancery  cases,  and  default  may  be 
filed  OP  entered  as  in  other  cases  of  service  by  publication, 
ISSral'"'"'  ^**'^'  ^^'    ^^^^  several  persons  claim  to  be  enfitled  to  the 

Mverai  Same  office  or  franchise,  one  information  may  be  filed  against 

iKrsoDB.  gji  gjjpii  persons  in  order  to  try  their  respective  rights  to  such 

office  or  franchise. 
Judgment  on        Sbc.  19.    Whenever  any  defendant,  whether  a  natural  per- 
convc  on.       ^^^  ^^  ^  corporation,  against  whom  an  information  in  the 
nature  of  a  quo  warranto  shall  have  been  exhibited,  shall  be 
found  or  adjudged  guilty  of  usurping  or  intruding  into,  op 
unlawfully  holding  or  exercising  any  office,  franchise  or  privi- 
lege,  judgment   shall   be   rendered   that   such   defendant   be 
ousted,  and   altogether  excluded   from  such  office,  franchise 
or  privilege;  and  also,  that  the  Attorney  General,  or  the  re- 
lator, if  there  be  one,  recover  his  costs  against  such  defendant. 
Court  may  gee.  20.     The  court  may  also,  in  its  discretion,  impose  a 

etc.  '  fine  upon  any  such  person  or  corporation  against  whom  such 

judgment  shall  be  rendered,  not  exceeding  two  thousand  dol- 
lars; which  fine,  when  collected,  shall  be  paid  to  the  State 
Treasurer,  and  shall  by  him  be  distributed  and  paid  to  the 
several  county  treasurers  to  the  credit  of  the  several  library 
funds,  in  the  same  proportions  that  the  income  of  the  pri- 
mary school  fund  was  apportioned  to  the  several  counties, 
at  the  then  last  apportionment  of  such  school  moneys. 
Judgment  Sbc.  21.    Whenever  it  shall  be  found  or  adjudged  that  any 

corporation,  corporation  against  which  an  information  in  the  nature  of  a 
quo  warranto  shall  have  been  filed,  has,  by  nuy  misuser,  non- 
user,  or  surrender,  forfeited  its  corporate  rights,  privileges 
and  franchises,  judgment  shall  be  rendered  that  such  corpo- 
ration be  ousted  and  altogether  excluded  from  such  corporate 
rights,  privileges  and  franchises,  and  that  the  said  corpora- 
Fine  Imposed  tion  be  dissolved  ;  or.  in  lieu  of  such  judgment  (except  in  ease 
iniieii.  ^f  g„p(j  surrender),  the  court  may  impose  a  fine  not  exceed- 

ing ten  thousand  dollars  upon  said  corporation;  but  such  fine 
shall  not  prevent  further  prosecution  for  any  continuance  or 
repetition  of  the  conduct  complained  of,  to  be  had  on  like 
leave  of  the  court  first  had  and  obtained, 
coiiertiMi  Sec.  22,     If  judgment  be  rendered  upon  any   such   infor- 

ofcosia.  Illation  against  any  corporation,  or  against  any  persons  claim- 

ing to  be  a  corporation,  the  court  may  cause  the  costs  there- 
in to  be  collected,  by  execution  against  the  persons  claiming 
to  be  a  corporation,  or  by  attachment  against  the  directors 
or  other  officers  of  any  such  corporation. 
poweiBof  See.  2^.     Whenever  any  such  judgment  shall  be  rendered, 

equiiy courts.  ^^^  L-oupt  liaviug  oquil.v  jurisdiction  shall  have  the  same  pow- 
ers to  restrain  the  corporation  against  which  it  is  rendered; 
to  appoint  a  receiver  of  its  projwrty  and  effects ;  and  to  take 
an  account  and   malie  distribution  thereof  among  its  credi- 
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tors,  as  in  case  of  the  voluotary  dissoiutioD  of  a  corporation 
and  it  shall  be  the  duty  of  the  Attornej  General,  immediatelj 
after  the  rendering  of  any  such  judgment,  to  institute  pro- 
ceedings for  that  purpose  in  Baid  court. 

Sec.  24,  Whenever  any  such  judgment  shall  be  rendered  {'^""'"/t^ 
against  a  corporatiooj  a  copy  of  the  record  of  such  judgment  blfflSreic. 
shall  be  forthwith  filed  in  the  office  of  the  Secretary  of  State; 
and  such  Secretary  shall  forthwith  cause  notice  of  the  sub- 
stance and  effect  of  such  recovery  to  be  published  for  four  suc- 
cessive weeks  in  some  newspaper  printed  at  the  seat  of  gov- 
ernment, and  in  a  newspaper  printed  in  the  county  where  the 
principal  ofSce  or  place  of  business  of  such  corporation  shall 
be,  if  a  newspaper  be  there  printed. 

Sec.  25.    Whenever,  by  the  provisions  of  law,  any  property,  informaiion 


covery  of  such  property  alleging  the  grounds  of  such  forfei- 
ture, may  be  filed  by  the  Attorney  General  in  the  circuit 
court;  upon  which  the  like  proceedings  and  judgment  shall 
be  had,  if  the  information  be  to  recover  personal  property, 
as  in  perRonal  actions,  and  if  to  recover  real  property,  as  in 
actions  of  ejectment. 

SiK.  26.     An  information  in  the  nature  of  a  quo  warranto  juriBdiction  or 
may  be  filed  in  the  several  circuit  courts  of  this  State,  as  "^'"^'■"  '*™''* 
well  as  in  the  supreme  court,  and  all  of  the  provisions  of  this 
chapter  shall  be  applicable  to  such  proceedings  in  such  cir- 
cuit courts,  and  all  powers  conferred  upon  the  several  judges 
of  the  supreme  court  by  this  chapter  are  hereby  conferred 
upon  the  judges  of  the  several  circuit -courts  respectively: 
Provided,  That  no  such  information  shall  be  filed  and  allowed  Proviso,  in- 
by  any  such  circuit  court  against  any  judge  of  the  supreme  no™SiOTed. 
court  or  any  State  ofBccr. 

8e>c.  27.    Informations  under  this  chapter  may  be  filed  by  Bywbom 
the  prosecuting  attorney  of  the  proper  county,  on  his  own 
relation,  or  that  of  any  citizen  of  the  county,  without  leave   ■ 
of  the  court,  or,  by  any  citizen  of  the  county  by  special  leave 
of  the  court  or  a  judge  thereof. 

Sec.  28.  A  petition  may  be  filed  in  the  circuit  court  of  any  informuionB 
county  of  this  State  whenever  it  shall  be  made  to  appear  that  fSudf*'"" 
material  fraud  or  error  has  I>een  committed  at  any  election  in 
such  county  at  which  there  shall  have  been  submitted  any 
constitutional  amendment,  question,  or  proposition  to  the 
electors  of  the  State  or  any  county,  township  or  municipality 
thereof. 

Sec.  20.  Such  petition  shall  be  filed  within  thirty  days  wi™  »nrt  by 
after  such  election  by  the  Attorney  General  or  the  prosecuting  "'"^  *^^- 
attorney  of  the  proper  county  on  his  own  relation,  or  on  the 
relation  of  any  citJKen  of  said  county  without  leave  of  the 
court,  or  by  any  i-itizcii  of  the  county  by  Kiieclal  leave  of  the 
court  or  a  judge  thereof.  Such  petition  shall  be  filed  against 
the  municipality  wherein  such  fraud  or  error  is  alle^d  to 
have  been  committed. 
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Sbc.  30,  After  the  filing  of  such  petition  the  procedure 
shall  conform  as  near  as -may  be  to  that  provided  by  law  for 
informations  in  the  nature  of  quo  warranto. 


CHAPTER  XXXrX. 
Oompelling  Delivery  of  Official   Books  and   Papers. 

Section  1.  Whenever  any  person  shall  be  removed  from 
office,  or  the  term  for  which  he  shall  have  been  elected  or  ap- 
pointed shall  expire,  he  shall,  on  demand,  deliver  over  to  his 
successor  all  the  books  and  papers  in  his  custody  as  such 
officer,  or  in  any  way  appertaining  to  his  office,  and  every 
]>erson  violating  this  provision  shall  be  deemed  guilty  of  a 
misdemeanor, 

SBc.^2.  If  any  person  shall  refuse  or  neglect  to  deliver 
over  to  his  successor,  any  books  or  papers,  as  required  in  the 
preceding  section,  such  successor  may  make  complaint  there- 
of to  any  judge  of  a  court  of  record,  or  to  any  circnit  court 
commissioner  for  the  county  where  the  person  so  rofiiHing 
shall  reside. 

Sec.  3,  If  such  officer  be  satisfied  by  the  oath  of  the  plain- 
tiff and  such  other  testimony  as  may  be  offered,  that  any  such 
books  or  papers  are  withheld,  he  shall  grant  an  order,  direct- 
ing the  person  so  refusing  to  show  cause  before  him.  within 
a  reasonable  time,  why  he  should  not  be  compelled  to  deliver 
the  same. 

Sec.  4,  At  the  time  so  appointed,  or  at  any  other  time  to 
which  the  matter  may  be  adjourned,  upon  due  proof  being 
made  of  the  service  of  such  order,  such  officer  shall  proceed  to 
inquire  into  the  matters  set  forth  in  the  complaint. 
'  Sue.  K.  'If  the  person  charged  with  withholding  such  books 
and  papers,  shall  make  proof  sat isfactorv-  to  such  officer,  that 
he  has  truly  delivered  over  to  his  successor  all  such  books 
and  papers  in  his  custody,  or  appertaining  to  his  office,  with- 
in his  knowledge,  all  further  proceedings  before  stich  officer 
shall  cease,  and  the  person  complained  against  shall  be  dis- 
chained. 

Sec.  fi.  If  the  person  complained  against  shall  not  make 
such  satisfactory  proof,  and  it  shall  appear  that  any  such 
books  or  papers  are  withheld,  the  officer  before  whom  such 
proceedings  shall  be  had  shall,  by  warrant,  commit  the  per- 
son so  withholding  to  the  jail  of  the  county,  there  to  remain 
imtil  he  shall  deliver  such  books  and  papers,  or  be  otherwise 
discharged  according  to  law. 

Sec.  7.  In  the  case  stated  in  the  last  section,  if  required 
by  the  plaintiff,  such  officer  shall  also  issue  his  warrant 
directed  to  the  sheriff  or  any  constable  of  the  county,  com- 
mimding  them,  in  llie  day  time,  to  search  snch  places  as  shall 
be  designated  in  such  warrant,  for  such  books  and  papers  as 
belonged  to  the  officer  so  removed,  or  whose  term  of  office  ex- 
pired, in  bis  official  capacity,  and  which  appertained  to  such 
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office,  and  seize  and  bring  them  before  the  officer  issuing  such 
warrant. 

Sek;.  8.     Upon  any  books  or  papers  being  brought  before  Proc««dinc8 
such  officer  by  virtue  of  such  warrant,  he  shall  inquire  and '"'""'"■ 
examine  whether  the  same  appertain  to  the  office,  from  which 
Ihe  officer  so  refusing  to  deliver  was  removed,  or  of  which  the 
term  expired,  and  if  the  same  pertain  to  such  office,  he  shall 
cause  them  to  be  delivered  to  the  plaintiff. 

Sec.  9.  If  any  person  appointed  or  elected  to  any  office  Dewb  or 
shall  die,  or  his  office  shall  in  any  way  become  vacant,  and  ^'™'*'- 
any  books  or  papers  belonging  or  appertaining  to  such  office 
shall  come  to  the  hands  of  any  person,  the  successor  in  any 
such  office  may,  in  like  manner  as  hereinbefore  prescribed, 
demand  such  books  or  papers  from  the  person  having  the 
same  in  his  possession;  and  if  withheld,  an  order  may  be  ob- 
tained, and  the  person  charged  may  in  like  manner  make 
satisfactory  proof  of  the  delivery  of  all  such  books  and  papers 
that  ever  came  to  his  possession;  and  in  case  of  omission  to 
make  such  satisfactory  proof,  and  to  deliver  up  the  books 
and  papers  so  demanded,  such  person  may  be  committed  to 
jail,  and  a  search  warrant  may  be  issued,  and  the  property 
seized  may  be  delivered  to  Ihe  plaintiff,  as  hereintefore 
prescribed. 


CHAPTER  XU 

The  Voluntary  Dissolution  of  Corporations  and  Winding  up 
of  Corporations  Whose  Terms  Have  Expired. 
Of  the  Voluntary  Dissolution  of  Corporations. 

BKerioN  1.     Whenever  the  directors,  tnistees  or  other  offi-  wbomay 
cere  having  the  management  of  the  concerns  of  any  corpora-  SPiSoiiJiiiin. 
tion,  or  the  majority  of  (hem,  shall  discover  that  the  stock, 
property  and  effects  of  such  corporation  have  been  so  far  re- 
duced by  lossoN  or  otherwise,  that  it  will  not  be  able  to  pay 
all  just  demands  to  which  it  may  be  liable,  or  to  afford  a 
reasonable  security  to  those  who  may  deal  with  such  corpo- 
ration, or  whenever  such  directors,  trustees  or  officers,  or  a 
majority  uf  them,  shall,  for  any  reason,  deem  it  jjeueflcial  to 
the  stockholders  that  such  corporation  should   be  dissolved, ' 
they  may  apply  by  petition  to  the  court  of  chancery  for  the 
county  wherein  said  corporation  is  located  for  a  decree  dis- 
solving such  corporation,  pursuant  to  the  provisions  of  this 
chapter:  Provided,  That  the  provisions  of  this  chapter  shall  PtovIbo. lo 
not  extend  to  any  incorporated  library  or  lyceum  society;  to  SSTl^'^te 
any  religious  corporation;  to  any  incorporated  academy  or 
select  school  not  organized  for  pecuniary  profit;  nor  to  the 
proprietors  of  any  burying  ground   incorporated  under  the 
laws  of  this  State. 

Sec.  2.     Every  such  application  shall  contain  a  statement  AppUcsUon. 
of  the  reasons  which  induce  the  applicants  to  desire  a  disso- 
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lution  of  the  corporation  and  there  sball  be  annexed  thereto: 

1.  An  inventory  of  all  the  estate,  both  real  and  personal, 
in  law  and  equity,  of  such  corporation,  and  of  all  the  books, 
vouchers  and  securities  relating  thereto; 

2.  An  account  of  the  capital  stock  of  such  corporation, 
specifying  the  names  of  the  stockholders,  their  residence  when 
known,  the  number  of  shares  belonging  to  each,  the  amount 
paid  in  upon  such  shares  respectively,  and  the  amount  still 
due  thereon ;  • 

3.  A  statement  of  all  incumbrances  on  the  property  of 
such  corporation; 

i.  An  account  of  all  the  creditors  of  such  corporation  and 
of  all  engagements  entered  info  by  such  corporation,  which 
may  not  have  been  fully  satisfied  and  canceled,  specifying  the 
place  of  residence  of  each  creditor  and  of  every  person  to 
whom  such  engagements  were  made,  if  known,  and  if  not 
known,  the  fact  to  be  so  stated ;  the  sum  owing  to  each  credi- 
tor; the  nature  of  each  debt  or  demand;  and  the  true  cause 
and  consideration  of  such  indebtedness  in  each  case; 

6.  An  affidavit  of  the  applicants,  that  the  facts  stated  in 
such  application,  accounts,  inventories  and  statements,  are 
full  and  true,  80  far  as  the  applicants  respectively  know,  or 
have  the  means  of  knowing. 

Bsc.  Z.  Upon  such  application  being  filed,  an  order  shall 
be  entered  requiring  all  persons  interested  in  such  corpora- 
tion to  show  cause,  if  any  they  have,  why  such  corporation 
should  not  be  dissolved,  before  the  court  or  some  circuit  court 
commissioner  to  be  named  in  such  order  at  some  time  and 
place  to  be  therein  specified  not  less  than  thirty  days  from 
the  date  thereof;  and  notice  of  the  contents  of  such  order 
shall  be  served  by  mail  upon  all  creditors  and  stockholders 
at  least  thirty  days  before  the  date  of  such  hearing,  and  shall 
l>e  published  once  in  each  week  for  three  weeks  successively 
ill  such  newspaper  as  the  court  may  direct. 

Sec.  4.  On  the  day  appointed  in  such  order  such  court  or 
circuit  court  commissioner  shall  proceed  to  hear  the  allega- 
tions and  proofs  of  the  parties  and  shall  take  testimony  in 
relation  thereto,  and  in  case  of  a  circuit  court  commissioner 
shall,  with  all  convenient  speed,  report  the  same  to  the  court 
with  a  statement  of  the  property,  efi'ccts,  debts,  credits,  en- 
gagements and  conditions  of  such  corporation.  Upon  said 
hearing  before  the  court  or  upon  the  coming  in  of  the  re- 
port of  the  circuit  court  commissioner,  if  it  shall  appear  to 
the  court  that  such  corporation  is  insolvent  or  that  for  any 
reason  a  dissolution  thereof  will  be  beneficial  to  the  stock- 
holders and  not  injurious  to  the  public  interest,  a,  decree  shall 
be  entered  dissolving  such  corporation  and  appointing  one 
or  more  receivers  of  its  estate  and  effects;  and  such  corpora- 
tion shall  thereupon  be  dissolved  and  shall  cease:  Provided, 
however,  That  pending  the  hearing  on  said  application  the 
court  may,  in  its  discretion,  appoint  a  temporary  receiver  or 
receivers  with  such  powers  as  the  court  may  prescribe. 
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Bex:.  6.    Aay  corporatioQ  or  peraon  claiming  to  be  aggrieved  Appeal, 
by  any  decree  or  final  order  of  any  circuit  court  in  chancery 
Id  any  proceeding  mentioned  in  ttiis  cliapter,  may  appeal 
tberefrom  to  the  snpreme  court  a8  in  otlier  cases. 

Sec.  6.    Upon  giving  bond  and  qualifying,  ae  tlic  court  may  ^^flj"^, 
direct,  sucli  permanent  receiver  sliatl  be  vested  with  all  tlie  ** 
estate,  real  and  personal,  of  such  corporation  and  Hhall   be 
trustee  thereof  for  the  benefit  of  its  creditors  and  sfockholderB, 
and  shall  have  all  the  powers,  authority  and  remedies  of  an  fvwateoi 
assignee  for  an  insolvent  debtor,  and  also  the  power  to  con-        ^"' 
tinue  the  buainesB  of  such  corporation  for  such  period  not 
exceeding  one  year  as  the  court  shall  permit;  and  so  far  as 
they  may  be  applicable,  shall  be  subject  to  all  the  duties  and  duii««. 
obligations  of  such  an  assignee,  except  where  other  provisions 
are  herein  made.     The  provisions  of  law  r^ulating  common  proviaiotw  ot 
law  assignments  with  reference  to  sales  of  property,  notice  ^bili"*"" 
to   creditors   to    prove  claims,   the   proving,   contesting  and 
allowing  of  claims,  the  making  of  set-offs,  the  powers  of  the 
court  in  chancery  or  judge  thereof,  the  making  and  filing  of 
accounts,  the  closing  of  the  estate,  the  distribution  of  divi- 
dends and  the  compensation  of  the  receiver,  shall  apply  and 
be  followed  except  that  (a)  stockholders  as  well  as  creditors  Notice*  to 
shall  be  given  notice  of  claims  filed  and  may  with  like  efifect  "tockhoWers. 
request  that  any  claim  be  contested;   (b)   stockholders  shall 
be  given  notice  of  such  other  matters  and  in  such  manner 
as  the  court  may  require;  (c)  in  distributing  dividends  any  DMHbutk>n, 
surplus  remaining  after  payment  of  expenses  and  after  credi- 
tors are  paid  in  full  shall  be  distributed  among  the  stock- 
holders according  to  their  respective  rights  as  determined  by 
the  court. 

Sec,  7.     All  sales,  assignments,  transfers,  mortgages  and  smiw,  etc.. 
conveyances  of  any  part  of  the  assets  of  such  corporation  jS^tiSi 
made  after  the  filing  of  such  application  for  dissolution,  in  **>  ">«  "'*'<'■ 
•  payment   of  or  as  security  for  any  existing  or  prior  debt, 
and  all  judgments  confessed  by  such  corporation  after  that 
time,  and  all  subsequent  levies  or  garnishments  shall  be  ab- 
solutely void  as  against  the  receiver  who  may  be  thereafter 
appointed. 

Wec.  8.  Suits  may  be  brought  and  carried  on  by  the  receiver  suiieby 
in  his  own  name  and  may  be  contiued  by  his  successor  or  co-  J^'^S. 
receiver.  Suits  commenced  by  or  against  the  corporation 
before  the  filing  of  said  application  shall  not  abate  thereby 
nor  -by  the  decree  of  dissolution  but  may  be  prosecuted  or 
defended  by  the  receiver.  The  court  in  which  any  such,  action 
■jB  pending  may  on  motion  make  any  necessary  order  of  sub- 
stitution or  otherwise  in  the  premises. 

Of  the   Winding   up   of   Mining   and   Manufacturing  Corpo- 
rations Whose  Charters  Have  Expired. 
Sec.   9.     Any   corporation    heretofore  or   hereafter   to  be  bow  m»y  ba 
organized  under  the  laws  of  this  State  for  the  purpose  of'™"'"'"^' 
carrying  on  the  business  of  mining,  smelting  or  mannfactur- 
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ing,  under  general  acta  ot  tlie  Legislature  auUiorizing  Bucb 
organization,  or  under  an;  8]>ecial  act  of  the  Legislature 
organizing  such  corporation,  whose  term  of  existence  as  fixed 
by  its  articles  of  association  or  organization  or  by  such  special 
act,  and  whose  further  term  for  winding  up  its  buGincss 
allowed  by  the  laws  of  this  tjtate  has  expired  or  shall  expire 
(do  other  valid  proceedings  having  been  completed,  to  wind 
up  its  corporate  affairs),  may  be  wound  up  and  its  assets 
disposed  of  and  distributed  pursuant  to  the  provisions  of 
sections  forty  to  forty-six  inclusive  of  this  chapter:  Prowterf, 
That  nothing  in  this  chapter  contained  shall  be  construed  to 
prevent  the  reorganiiiation  or  the  extension  of  the  renewal 
of  the  corporate  term  on  the  part  of  corporations  authorized 
by  law  so  to  act,  nor  to  affect  or  impair  the  organization 
rights  of  pi-operty  of  any  de  facto  coi'poration  actively  carry- 
ing on  its  proper  business. 

Sec.  10,  Any  stockholder  (whether  his  title  to  the  stock 
be  legal,  equitable,  absolute  or  in  trust)  in  such  corporation, 
or  any  creditor  of  such  coi-poration  whose  demand  is  in  full 
force  and  is  not  barred  by  any  statute  of  limitations,  may 
Hie  a  verified  bill  in  the  circuit  court  in  chancery  of  any  county 
of  this  State  in  which  any  of  the  real  or  personal  property 
of  such  corporation  may  be  situated,  for  the  purpose  of  wind- 
ing up  (he  affairs  of  such  corporation  and  disposing  of  and 
distributing  its  property  among  the  i>ersoDs  entitled  thereto, 
which  bill  shall  set  forth  in  substance: 

1.  The  nature  of  plaintiff's  interest  in  the  property,  the 
date  of  organization  of  the  corporation  or  the  date  of  approval 
of  the  special  act  under  which  it  may  have  been  organized, 
.with  the  title  of  such  act,  as  the  ease  may  be,  its  term  of 
corporate  existence  and  a  copy  of  its  articles  of  association, 
if  any,  if  the  same  be  on  file  or  of  record  in  the  office  of 
the  Secretary  of  State  or  county  clerk,  or  if  such  corporation 
be  organized  hy  s[)ecial  act,  then  a  copy  of  such  special  act; 

2.  A  statement  of  the  assets,  real  and  |)ersonal,  belonging 
either  in  law  or  equity  to  such  corporation,  so  far  as  is 
known  to  plaintiff; 

3.  A  statement  of  the  umouut  of  capital  stock  and  of  the 
amount  thereof  paid  in,  if  known,  together  with  the  names 
of  stockholdem,  their  residence  and  the  number  of  shares 
owned  by  them  as  shown  in  the  last  i-eport  of  the  officers  of 
the  corporation  on  file  in  the  office  of  the  Secretary  of  State 
or  county  clerk,  if  any  such  report  has  been  filed  and  can 
be  found  therein,  and  if  there  he  no  such  report  on  file,  then 
the  foregoing  facts  shall  be  set  forth  as,  and  in  so  far  as 
they  may  appear,  by  the  articles  of  association  or  organization 
on  file  in  the  office  of  the  Secretary  of  State  or  county  clerk, 
if  any  such  there  be,  or  hy  the  special  act  of  the  Legislature 
organizing  such   corporation :     Provided,  That  if  the  stock 

'  hooks  of  the  corporation  are  accessible  to  plaintiff,  he  shall 
also  state  the  names  of  the  stockholders,  their  place  of  resi- 
dence, and  the  numtier  of  shares  held  by  each,  in  so  far  as  in 
such  books  they  appear; 
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4.  A  atatement  of  atl  incumbrances  upon  any  of  tbe  prop- 
erty of  the  corporation,  together  with  all  adverse  claims 
upon  the  same,  with  the  names  and  residence  of  the  persons 
holding  or  asserting  the  same,  so  far  as  known  to  plaintiff; 

5.  A  statement  of  the  debts  of  the  corporation,  if  any, 
the  names  and  residence  of  all  its  ci'editors,  the  nature  of 
their  demands  and  the  consideration  of  any  such  indebted- 
ness, so  far  as  known  to  plaintiff; 

6.  If  the  creditors  or  owners  of  the  stock  of  such  corpo- 
ration, or  any  of  them,  are  unknown  to  the  plaintiff,  the 
bill  shall  set  forth  that  fact,  and  the  bill  shall  aver  that 
it  is  filed,  not  only  on  behalf  of  tbe  plaintiff,  but  also  of 
all  other  persons  interested  in  the  property  of  the  corpo- 
ration, whether  as  stockholders,  creditors  or  otherwise,  who 
may  choose  to  come  in  as  parties  plaintiff  and  share  the  ex- 
pense uf  the  proceedings; 

7.  Such  bill  shall  pray  that  the  affairs  of  tbe  corporation 
be  wound  up  and  its  assets  disposed  of  and  distributed,  and 
may  pray  for  the  appointment  of  a  receiver  of  its  property, 
and  may  contain  any  other  appropriate  averments  of  fact 
and  pray  for  any  other  appropriate  relief. 

Sbc.  11.    Such  corporation  shall  be  made  a  party  defendant  partiee 
by  its  corporate  name;  all  persons  claiming  any  incumbrances  ''e'endwrt. 
upon   the   property   thereof,   may   be   parties  defendant.     It 
shall  not  be  necessary  to  make  aDy  stockholder  or  creditor 
of  such  corporation,  a  party  defendant. 

Sbc.  12.    Process  for  appearance  may  be  issued  and  served,  pmceaa  tar 
and  orders  of  publication  in  proper  cases  made  and  published  »pi»»™n<»- 
in  tbe  same  manner,  and  with  like  effect  as  in  other  chancery 
cases.    The  subsequent  proceedings  in  such  cause  shall  be  the 
same  so  far  as  applicable,  as  are  provided  for  in  the  case  of 
a  voluntary  dissolution  of  corporations. 

Sec.  13.    The  court,  or  the  judge  thereof,  may  at  any  time,  Apiminiment 
on  proiHjr  application  of  plaintiff,  and  notice  to  the  proper  of  receiver. 
parties,  to  be  given  personally  or  by  publication  in  such  man- 
ner as  the  court  or  judge  thereof  may  order,  appoint  a  re- 
ceiver of  the  property  of  the  corporation. 

Sec.  14.  Buch  receiver  shall  be  vested  with  all  the  estate,  powenand 
real  and  personal,  of  such  coriJwation,  and  shall,  under  the  ^!^^^' 
direction  of  the  court,  proceed  to  wind  up  the  affairs  of  such 
cori>oration,  and  distribute  its  assets  among  its  creditors 
and  stockholders,  in  tbe  same  manner  as  near  as  may  be,  as 
is  provided  by  law  in  the  case  of  voluntary  dissolution  of 
corporations. 

Sec.  15.    In  case  the  claim  of  the  plaintiff  to  be  a  stock- in  case 
holder  or  creditor  of  such  corporation  shall  fail  or  be  dis-  ^SS^ilS'to 
proved,  the  proceeding  may  go  on  at  the  desire  and  for  theP*"?'*" 
benefit  of  any  other  stockholder  or  stockholders,  creditor  or  atockboidu. 
creditors,  who  may  have  appeared  in  such  proceeding,  and 
whose  right  to  continue  the  same  shall  be  made  to  appear. 
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CHAPTER  XLI. 


Proceedings   Agaiost   Corporations   in   Chancerj. 

injunctionB  Skction  1.     UpOD  a  bill  being  filed  under  the  direction  of 

JgfiSSJ^^'  the  Attorney  General,  in  any  court  having  equity  jurisdiction, 
the  court  ehall  have  power  to  restrain  by  injunction,  any 
corporation  from  assuming  or  exercising  any  franchise,  lib- 
erty or  privilege,  or  transacting  any  business  not  authorized 
by  the  charter  of  such  corporation;  and  in  the  same  manner 
to  restrain  any  individuals  from  exercising  any  corporate 
rights,  privileges  or  franchises,  not  granted  to  them  by  any 
law  of  this  State. 
iHBueuid  Sec.  2.  Such  Injunction  may  be  Issued  before  the  coming  in 

S°udSS5!^  ot  the  answer,  upon  satisfactory  proof  that  the  defendants 
complained  of  have  usurped,  exercised  or  claimed,  any  fran- 
chise, privilege,  liberty  or  corporate  right  not  granted  to 
them,  and  after  the  coming  in  of  the  answer,  such  injunction 
may  be  continued  until  judgment  at  law  shall  have  been 
had. 
JuriwUctioii  o(  Bdc.  3.  The  circuit  court  in  chancery  within  the  proper 
co^t^ovar  county  Shall  have  jurisdiction  over  directors,  managers, 
trustees,  and  other  officers  of  corporations,  and  over  any 
persona  who  may  have  held  such  offices,  In  any  corporation, 
provided  that  proceedings  are  commenced  within  one  year 
after  they  have  ceased  to  be  such  directors,  managers,  trustees, 
and  other  officers: 

1.  To  compel  them  to  account  for  their  official  conduct  In 
the  management  and  disposition  of  the  funds  and  property 
committed  to  their  charge; 

,  2.  To  decree  and  compel  payment  by  them  to  the  corpo- 
ration whom  they  represent,  and  to  its  creditors,  of  all  sums 
of  money  and  of  the  value  of  all  property  which  they  may 
have  acquired  to  themselves  or  transferred  to  others,  or  may 
have  lost  or  wasted  by  any  violation  of  their  duties  as  such 
directors,  managers,  trustees,  or  other  officers; 

3.  To  suspend  any  such  trustee  or  officer  from  exercising 
his  office  whenever  it  shall  appear  that  he  has  abused  his 
trust; 

4.  To  remove  any  such  trustee  or  officer  from  his  office 
upon  proof  or  conviction  of  gross  misconduct; 

5.  To  direct  new  elections  to  be  held  by  the  body  or  board 
duly  authorized  for  that  purpose,  t6  supply  any  vacancy 
created  by  such  removal ; 

6.  In  case  there  be  no  such  body  or  board,  or  all  the  mem- 
bers of  such  board  be  removed,  then  to  report  the  same  to 
the  Governor,  who  shall  be  authorized,  with  the  consent  of 
the  senate,  to  fill  such  vacancies; 

7.  To  set  aside  all  alienations  of  property  made  by  the 
trustees  or  other  officers  of  any  corporation  contrary  to  the 
provisions  of  law,  or  for  purposes  foreign  to  the  lawful  busi- 
ness and  objects  of  such  corporations.  In  cases  where  the 
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person  receiving  such  alienation  linew  tlie  purpose  for  which, 
the  same  was  made;  and 

8.  To  restrain  and  prevent  any  such  alienation  in  cases 
where  it  may  be  threatened  or  there  may  be  good  reason  to 
apprehend  that  it  is  intended  to  be  made. 

Sec.  4.     When  any  of  the  visitatorial  powers  enumerated  construction 
in  the  preceding  section,  over  any  corporation,  are  or  shall  be  Section. 
vested,  by  statnle,  in  any  coi*i>orate  body  or  public  ofQcer, 
the  provisions  of  that  section  shall  not  be  construed  to  divest 
or  impair  tbe  powers  so  vested. 

Sbc.  S.  The  jurisdiction  conferred  in  the  third  section  of  how  juHb- 
tbis  chapter  shall  be  exercised  as  in  ordinary  cases  on  bill  or  eiercLied. 
petition,  as  the  case  may  require,  or  as  the  court  may  direct, 
at  the  instance  of  the  Attorney  General,  prosecuting  in  bebalt 
of  tbe  peopie  of  this  State,  or  at  the  instance  of  any  creditor 
of  such  corporation,  or  at  the  instance  of  any  director,  trustee, 
or  other  otHcer  of  such  corporation  having  a  general  superin- 
tendence of  its  concerns,  or  by  any  stockholder  of  such  cor- 
poration. 

Sec.  6.    Whenever  a  judgment  at  law,  or  a  decree  in  chanc-  Sequeairetion 
ery,  shall  be  obtained  against  any  oorporation,  incorporated"'''"*'^"*' 
under  the  laws  of  this  State,  and  an  execution  issued  thereon 
shall  have  been  returned  unsatisfied  in  part  or  in  whole,  upon 
the  petition  of  the  person  obtaining  such  judgment  or  decree, 
or  his  representatives,  the  circuit  court  within   the  proper 
county  may  sequestrate  the  stock,  property,  things  in  action 
and  efTects  of  such  corporation,  and  may  appoint  a  receiver  rwwItm. 
of  the  same. 

Sbc.  7.  Upon  a  final  decree  on  any  such  petition,  the  court  Dtatribution 
shall  cause  a  just  and  fair  distribution  of  the  property  of"''""  ^"^' 
such  cori)oration,  and  of  the  proceeds  thereof,  to  be  made 
among  the  creditors  of  such  corporation,  in  proportion  to 
their  debts  respectively,  who  shall  be  paid  in  the  same  order 
as  provided  in  the  case  of  a  voluntary  dissolution  of  a  corpo- 
ration. 

Sbc.  8.  Whenever  any  incorporated  company  shall  have  surmDcier  ot 
remained  insolvent  for  one  whole  year,  or  for  one  year  shall  ^^™** 
have  neglected  or  refused  to  pay  and  discharge  its  notes,  or 
other  evidence  of  debt,  it  shall  he  deemed  to  have  surrendered 
the  rights,  privileges,  and  franchises  granted  by  any  act  of 
incorporation,  or  acquired  under  the  laws  of  this  State,  and 
shall  be  adjudged  to  be  dissolved. 

Sec.  9.    Whenever  any  corporation  having  banking  powers,  pcoceedingB 
or  having  the  power  to  make  loans,  on  pledges  or  deposits,  J£^' 
or  authorized  by  law  to  make  insurances,  shall  become  in-  inBoivent 
solvent  or  unable  to  pay  its  debts,  or  shall  n^Iect  or  refuse™'^ 
to  pay  its  notes  or  evidences  of  debt  on  demand,  or  shall 
have  violated  any  of  the  provisious  of  its  act  or  acts  of  in- 
corporation, or  of  any  other  act  binding  on  such  corporation, 
any  court  having  equity  jurisdiction  may,  by  Injunction,  re- 
strain such  corporation  and  its  ofBcers,  from  exercising  any 
of  its  corporate  rights,  privileges  or  franchises,  and  from 
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■  collecting  or  receiving  any  debts  or  demands,  and  from  paying 
out  or  in  any  way  transferring  or  delivering  to  any  person, 
any  of  the  moneys,  property  or  effects  of  such  corporation, 
until  such  court  shall  otherwise  order. 

ii¥x.  10.  Such  injunction  may  be  issued  on  the  application 
of  the  Attorney  General  in  behalf  of  the  people  of  this  State, 
or  on  the  application  of  any, creditor  or  stockholder  of  such 
corporation,  ujion  bill  or  petition,  filed  for  that  purpose,  and 
upon  due  proof  of  any  of  the  facts  in  the  last  section  re- 
quired, to  authorize  the  issuing  of  the  same.  Whenever  such 
injunction  shall  issue  against  any  bank,  for  any  violation  of 
its  charter,  on  the  application  of  any  creditor,  the  court  shall 
proceed  to  final  decree  in  such  case,  and  adjudge  a  forfeiture 
if  the  proof  is  sufficient,  nothwithstanding  such  creditor  may 
settle  nith  such  cori>oration,  and  relinquish  his  claim  against 
said  corporation,  and  in  all  such  cases  the  Attorney  General, 
under  the  direction  of  the  Governor  or  any  creditor,  shall 
have  the  right  to  appear  and  prosecute  such  suit,  and  such 
suit  shall  not  be  discontinued  if  either  of  them  so  appear 
and  prosecute  such  suit  to  final  judgment. 

Sue.  11.  Upon  such  application  being  made,  and  in  auy 
stage  of  the  proceedings  thereupon,  the  court  may  appoint 
one  or  more  receivers,  to  take  charge  of  the  property  and 
effects  of  such  corporation,  and  to  collect,  sue  for  and  recover 
the  debts  and  demands  that  may  be  due,  and  the-  property 
that  may  belong  to  such  cori>oration,  who  shall,  in  all  respects, 
be  subject  to  the  control  of  the  court. 

Sec,  12,  Such  receivers  shall  possess  all  the  powers  and 
authority  conferred,  and  be  subject  to  all  the  obligations  and 
duties  imposed  upon  receivers  appointed  in  case  of  the  volun- 
tary dissolution  of  a  corporation. 

Sdc.  13.  If  such  application  be  made  by  a  creditor  of  any 
'  coriK)ration,  whose  directors  or  stockholders  are  made  liable 
by  law  for  the  payment  of  such  debt  in  any  event  or  con- 
tingency, such  directors  or  stockholders  may  be  made  parties 
to  the  bill  or  petition,  either  on  the  filing  thereof,  or  in 
any  subsequent  stage  of  the  proceedings,  whenever  it  shall 
become  necessary  to  enforce  such  liability. 

See.  14.  If  any  creditor  of  a  corporation  desires  to  make 
such  directors  or  stockholders  parties  to  the  suit,  after  a 
decree  therein  against  the  corporation,  he  may  do  so,  on  filing 
a  supplemental  bill  against  them,  founded  upon  such  decree, 
and  if  such  decree  was  rendered  in  a  proceeding  instituted 
by  the  Attorney  General,  such  creditor  may,  on  his  appli- 
cation, be  made  plaintiff  therein,  with  or  instead  of  the  At- 
torney General,  and  may,  in  like  manner,  make  the  directors 
and  stockholders  sought  to  be  charged,  defendants  in  such 
suit. 

Sec.  15,  Whenever  any  creditor  of  a  corporation  shall  seek 
to  charge  the  directors,  trustees  or  other  superintending  offi- 
cers of  such  corporation,  or  the  stockholders  thereof,  on  ac- 
count of  any  liabiltfy  created  by  law,  he  may  file  his  bill  for 
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that  purpose  in  any  court  having  chancery  jurisdiction,  which 
shall  possess  jnrtsdiotion  to  enforce  such  liability. 

Skc.  16.  The  conrt  shall  proceed  tliereon  us  iu  other  cases,  Proceeciings 
and  when  necessary,  shall  cause  an  acconnt  to  lie  lalten  of  the  '  "^"■ 
property  and  debts  due  to  and  from  such  corporation,  and 
shall  appoint  one  or  more  receivers,  who  shall  possess  all 
the  powers  conferred,  and'  be  subject  to  all  the  obligations  ira- 
jiosed  on  receivers  in  case  of  the  voluntary  dissolution  of 
a  corporation. 

Sec.  17.  But  if.  on  the  coming  in  of  the  answer,  or  upon  PtoceedinM 
the  taking  of  any  such  account,  it  shall  apjiear  that  such  1,^1^,^ 
corporation  is  insolvent,  and  that  it  has  no  proiierty  or  effects 
to  satisfy  such  creditor,  the  court  may  proceed,  without  ap- 
pointing any  receiver,  to  ascertain  the  respective  liabilities 
of  such  directors  and  stockholders,  and  enforce  the  same,  by 
its  decree,  as  in  other  cases. 

Set.  18.  Tpon  a  final  iJecree  being  made  upon  any  sucb  DiBinbuiion 
application  to  restrain  a  corporation,  or  upon  any  such  bill  "  ^'°^'  ^* 
filed  affliinst  directors  or  stockholders,  the  court  shall  cause 
a  just  and  fair  distribution  of  the  property  of  such  corpo- 
ration, and  of  the  proceeds  thereof,  to  be  made  among  its 
creditors,  in  the  order  and  in  the  proportions  prescribed  in 
the  case  of  a  voluntary  dissolution  of  a  corporation. 

Sec.  1!).    In  all  cases  in  which  fhe  directors  or  other  officers  c<nrip«iiing 
of  a  corporation,  or  the  stockholders  thereof,  shall  have  been  JJipaj,"  "" 
made  parties  to  a  suit  in  which  a  decree  shaU  l>e  rendered,  ""b"**- 
if  the  properly  of  such  corporation  shall  be  insufBcient  to 
dischai^e  its  debts,  the  court  shall  proceed  to  compel  each 
stockholder  to  pay  in  the  amount  due  and  remaining  unpaid 
on  the  shares  of  stock  held  by  him.  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  the  debts  of  the  company. 

Skc,  20.     If   the  debts  of  the  company  shall  remain   un  Entorciiw 
satisfied,  the  court  shall  proceed  to  ascertain  the  respective  §f^ora,  mp, 
liabilities  of  the  directors  or  other  officers,  and  of  the  stock- 
holders, and  to  decree  the  amount  payable  by  each,  and  en- 
force such  decree  as  in  other  cases. 

Skc  21.  Upon  any  application  to  the  court  having  juris-  Discovery  by 
diction,  in  any  of  the  cases  provided  in  this  chapter,  such  "'^'"™"''"' 
court  may  compel  such  corporati(m  to  discover  any  stock, 
property,  things  in  action  or  effects  alleged  to  belong,  or  to 
have  belonged  lo  it,  the  transfer  and  disposition  thereof,  and 
the  c<msideration,  and  all  the  circnuislances  of  such  disposi- 
tion. 

Sec.  22.  Kvery  officer,  agent  or  stwkholder  of  any  corpo-  Dismvciy  by 
ration,  against  which  proceedings  shall  be  instituted,  accord- °™'*"- "*^- 
ing  to  the  provisions  of  this  chapter,  and  every  person  to 
whom  it  shall  be  alleged  that  any  transfer  of  any  property  or 
effects  of  such  cor|K(ration  has  been  made,  or  in  whose  posses- 
sion or  control  any  such  property  or  effects  shall  be  alleged 
to  be,  may  be  comitclled,  in  the  discretion  of  the  court,  to 
answer  a  bill  filed  to  obtain  any  discovery  in  the  preceding  sec- 
tion specified,  notwithstanding  such  answer  may  expose  the 
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corporation  of  which  be  is  a  member  to  a  forfeiture  of  its 
corporate  rights,  or  any  of  them. 

Answerajhow  Sec.  23.  The  answcrs  of  the  officers  aud  agents  of  any 
'ni«u  ■  corporation,  shall  be  evidence  against  the  corporation,  in  the 
same  manner,  and  to  the  same  extent  as  if  sach  answers 
had  been  given  upon  an  examination  of  such  officers  or  agents, 
as  witnesses  in  the  cause,  and  such  officers  or  agents  may 
subsequently  be  examined  as  witnesses  by  either  party,  under 
the  order  of  the  court,  but  no  such  answer  sliall  be  com- 
pelled, unless  by  special  order  of  the  court. 

^T^bl'^Bed      ^^'^*  ^**     Neither  the  answer  of  any  such  officer  or  agent. 

on  Indictment.  OOP  his  testimony  upon  any  such  subsequent  examination, 
shall  be  used  as  evidence  upon  any  indictment,  or  other  crimi- 
nal prosecution  or  proceeding  against  him. 

8u^^  See,  25.    Whenever  any  bill  shall  be  filed,  or  any  appii- 

Et"!™^'"*"  cation  made  against  any  corporation,  its  directors  or  other 
superintending  officers,  or  its  stockholders,  according  to  the 
provisions  of  this  chapter,  the  court  may,  by  injunction, 
on  the  application  of  either  party,  and  at  any  stage  of  the 
proceedings,  restrain  all  proceedings  at  law,  by  any  creditor 
against  the  defendants  in  such  suit;  and  whenever  it  shall 

creduo'ii'  appear  necesanry  or  proper,  may  order  notice  to  be  published 
in  such  manner  as  the  court  shall  direct,  requiring  all  the 
creditors  of  such  corporation  to  exhibit  their  claims  and 
become  parties  to  the  suit,  within  a  reasonable  time,  not 
less  than  six  months  from  the  first  publication  of  such  order, 
and  in  default  thereof,  to  be  precluded  from  all  benefit  of 
the  decree  which  shall  be  made  in  such  suit,  and  from  any 
distribution  which  shall  be  made  under  such  decree. 

S'clRain  ^^'^-  ^^-    "^^^  provisions  of  this  chapter  shall  not  extend 

corporations,  fo  .any  incorporated  library  or  lyceum  society;  to  any  re- 
ligious coi-poration,  or  any  incorporated  academy  or  select 
school ;  nor  to  the  proprietors  of  any  burying  ground  in- 
corporated under  the  laws  of  this  State. 

CHAPTER  XLII. 
Assignments  for  the  Benefit  of  Creditors. 

When  Section  1.    All  assignments  commonly  called  common  law 

io*^"vow!'  assignments  for  the  benefit  of  creditors  shall  be  void  unless 
the  same  shall  be  without  preferences  as  between  such  credi- 
tors and  shall  be  of  all  the  property  of  the  assignor  not 
exempt  from  execution,  and  tlie  instrument  of  assignment 
or  a  duplicate  thereof,  an  inventory  of  the  assigned  property, 

Bond.  a  list  of  creditors  of  the  as'signor,  and  a  bond  for  the  faith- 

ful performance  of  the  tniBt  by  the  assignee  shall  be  filed  in 
the  ofllce  of  the  clerk  of  the  circuit  court  where  said  assignor 
resides,  or  if  he  is  not  a  resident  of  this  State,  then  of  the 
county  where  the  assigned  property  is  principally  located, 

proviBo,  when  within  ten  days  after  the  making  thereof:  Provided,  That  no 
**"''         such  assignment  shall  be  effectual  to  convey  the  title  to  the 
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property  to  the  assignee  until  such  bond  shall  be  filed  with 
and  approved  by   said  clerk :     And  Provided  further.  That  fJuJ^' 
no  attachment  or  execution  levied  upon  any  assigned  property  kttaciuneat, 
of  such  assignor  after  such  assignment  and  before  the  expira-  "*^' 
tion  of  the  time  provided  herein  for  filing  such  bond,  shall  be 
valid  or  create  any  lien  upon  such  property.   Buch  assignment  Acknowiedic- 
shall  be  acknowledged  before  some  officer  authorized  to  take""*"  ' 
acknowledgements.    Such  inventory  shall  be  a  detailed  state- 
ment as  near  as  may  be  of  the  general  description,  value  and 
location  of  all  the  property  and  rights  assigned,  and  in  cases 
»f  persons  engaged  in  business,  specifying  the  original  cost 
of  any   goods,   wares,   merchandise,   fixtures   and    furniture. 
Such  list  of  creditors  shall,  as  far  as  the  assignor  can  state 
the  same,  contain  the  name  and  postoffice  address  of  each 
creditor,  the  amount  due  as  near  as  may  be  over  and  above 
all  defenses,  the  actnal  consideration  for  the  debt,  when  con- 
tracted, and  all  securities  and  the  value  thereof  beld  by  each 
creditor.     Such  inventory  and  list  of  creditors  shall  be  sworn  verification  ot 
by  the  assignor  to  be  full,  true  and  correct  to  the  best  of  his  ,nd"iiBt'oi 
knowledge,  information  and  belief.     Such  bond  shall  be  to  "«""" 
the  assignor  for  the  joint  and  several  use  and  benefit  of  him 
self  and  each,  any  and  all  of  the  creditors  of  such  assignor 
in  a  penal  sum  at  least  double  the  value  of  the   assigned  ^^mm 
property  as  shown  by  such   inventory,  and  conditioned  for 
the  prompt  and  faithful  administration  of  the  trust  by  the 
assignee  and  shall   be  signed   by  the  assignee  and  sufficient 
surety  or  sureties,  who  shall,  under  oatli  indorsed  on  said 
bond,  testify  that  they  are  worth  in  the  aggregate  over  and 
above  all  exemptions,  incumbrances  and  debts,  the  penal  sum 
of  said  bond. 

Sbc.  2.    Such  assignment  shall  t>e  deemed  to  convey  to  the  what  to 
assignee  all  pro[)erty  of  the  assignor  not  exempt  from  execu- ""'*'■ 
tion,  and  all  rights  legal  or  equitable  of  said  assignor.    The  powenor 
assignee  shall  also  be  trustee  of  the  estate  of  the  debtor  fop""'^"**- 
the  benefit  of  his  creditors  and  may  recover  all  property  or 
rights  or  equities  in  property  which  might  be  recovered  by 
any  creditor.     ^^Tien  more  than  one  assignee  is  appointed, 
the  debts  and  property  of  the  assignor  may  he  collected  and 
received  by  one  of  them  and  when  there  are  more  than  two 
assignees,  every  power  and  authority  of  the  whole  may  he , 
exercised  by  any  two  of  them.    The  survivor  or  survivors  of 
any  assignees   shall  have  all   their  powers   and   rights  and 
all   property  in   the  hands  of  any  assignee  at  the  time  of 
his  death,  removal   or  incapacity,  shall  be  delivered  to  the 
remaining  assignee  or  assignees  if  there  be  any,  or  to  the 
successor  of  the  one  so  dying,  removed  or  incapacitated,  who 
may  demand  and  sue  for  the  same. 

Sec.  3,     Among  other  things  the  said  assignee  shall  havespeciflc 
power  to:  ^i"f^ 

1.  Sue  in  his  own  name  as  such  assignee  and  recover  all 
the  estate,  debts  and  things  in  action  belonging  or  due  to 
such  assignor  in  the  manner  and  with  like  effect  as  he  might 

Google 
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'}T  <;'i<ild  hare  il'tie  if  an  as^ieDrwDt  hnd  not  been  made,  bat 
n'l  fuit  in  rljHiir;*frT  ftmll  Ix*  limiishi  hr  tlie  assignee  invfilrin^ 
J*t«B  Iban  five  tirtn>]iv<]  dollars  wiiti'Hil  the  c-n^nt  of  the  »H>nrr. 
2.  Take  into  biK  h.'ind»<  all  the  e^Mie  of  soch  assignor 
»h<-)h*r  dt-livfrni  to  him  cr  afterwards  dis<iivered,  and  all 
iKK.k".  vi.HJ-bcrK  and  iia|«<-rs  n-laiint;  t<i  the  sjinie; 

'4.  From  lime  ii>  time  sell  the  a^'Aeis  at  [tiiblic  aaetion  or 
at  jirivate  XiW.  as  herein  provideii; 

4.  lEe<lM'm  all  murtpn^es  and  rondiiiona)  i-ontractR  or 
other  in<nmbnin(-es  and  iilefl^res  /if  i>ers*iual  Jiropertr;  or  wll 
dii'li  [iri>i>erlv  stibJM-t  to  siirh  incimibramvs,  contracts  or 
|ile<1ge»i : 

"i.  Settle  all  matters  and  acroiints  becween  such  assignor 
and  hiK  debtors  and  cnilicors  and  examine,  on  oath  to  be 
administered  bv  him.  anv  gierson  toiK-hing  sach  matters  and 
aecinntJ'; 

B.  (,'i.m [Mill lid  wiih  any  (terson  indebiwl  to  such  assignor, 
iiliiler  order  of  f^aid  court  <ir  jmige: 

7.  l*row<-iite  <ir  liefeiid  siiiis  jiending  in  favor  of  or  against 
said  aKKignor. 

Aj^^»i-T«.i  Kec.  4.  Afi  WMin  as  praitirable  after  receiving  said  assign- 
*'""*"*'  iiient.  (be  assignees  shall  eanse  an  appraisement  of  sncb 
pro[ierty  to  be  made  by  two  rtisinleresied  competent  persons 
under  oath,  and  filed  with  the  clerk  of  the  court.  Within  ten 
dayH  after  wmjileiifm  of  the  appraisal,  the  assignee  shall 
apply  to  the  cirenit  eonrt  in  chancery-  or  the  jndge  thereof 
for  direction  as  to  the  disposition  of  the  a.ssets.  Such  appli- 
cation shall  be  by  petition,  showing  what,  in  the  opinion 
of  the  assignee,  is  the  roost  advantage<ius  method  of  effecting 
*nch  disjtosition.  Notice  of  such  application  of  not  less  than 
ten  days  shall  l»e  given  by  mail  to  all  creditors  known  to 
the  assignee,  ami  proof  thereof  filed  with  the  clerk  prior  to 

"ai^fif  such   hearing.     The  assigned   property  and   assets  shall   be 

pi<nrnr.         ^,1^  j,(  public  or  at  private  sale,  in  one  parcel  or  separately. 

s.*((«  as  said  conrt  or  judge  may  direct-     As  least  fourteen  days' 

notice  of  the  time  and  place  of  any  public  sale  shall  be  given 
bv  publishing  the  same  in  a  newspaper  printed  and  circulated 
in  the  county  where  the  Kale  shall  he  made,  if  there  be  one, 
and  if  not  Ihen  in  such  paper  as  the  court  shall  direct,  once 
in  each  week  for  at  least  two  succes.«ive  weeks  prior  to  said 

i^jfi*  -a  -ale  sale  and  by  mailing  a  copy  of  the  same  to  all  cre<litors.  All 
«aleK  (»f-iierwmal  properiy  shall  be  for  cash,  but  on  sales 
of  nral  proi)er(y  creilit  may  be  given  for  not  excee<ling  one 
rear  and  for  liot  more  than  three-fourlhs  of  the  purchase 
money,  which  shall  be  secured  by  mortgage  on  the  propei^y 
sold. 

Noiw^to  Kk<:.  T,.     Within   ten  days  after  receiving  such  trust,  the 

rt«iji.)ni.  iiBsignett  shall  give  notice  to  all  creditors  iiei-sonally  or  by 
mail  (accompanied  by  blank  proof  of  claiini  requiring 
thciii  to  prove  their  claims  willun  ninety  days  there- 
after by  a  prfM>f  of  claim  to  be  filed  with  the  assignee, 
or    in    default    thereof,    that    the   assignee   will    proceed   to 
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distpibute  the  estate  as  soon  as  practicable  without  refer- 
ence  te   claims   not    proved    when   dividends   are   paid.      It  Limitaiion  ot 
shall  not  be  obligatory  upon  the  assignee  to  receive  proofs  ci^a° 
of  claim  after  the  expiration  of  said  ninety  day  period  ex- 
cept upon  order  of  the  court,  and  the  court  sliall  not  allow 
any  claim  by  any  creditor  so  notiSed  to  be  received  after 
the  expiration  of  one  year  from  (lie  date  on  which  the  assign- 
ment is  filed.     Within  ten  days  after  the  expiration  of  said 
ninety  day  pei-iod  (he  assignee  shall  serve  personally  or  by  List  rf  cinimfl 
mail  upon  each  of  the  creditors  a  complete  list  of  all  creditors  """    * 
who  have  filed  proof  of  claim  giving  in  each  instance  the 
name,  postoffice  address  and  amount  claimed.    After  the  expi- 
ration of  twenty  days  from  the  time  when  said  notice  is  given, 
the  assignee  shall  file  all  proofs  of  claim  with  the  clerk  of 
the  court  accompanied  by  any  notices  of  contest  which  he 
may  decide  to  make. 

Sec.  6.  Each  proof  of  claim  must  be  sworn  to  and  must  Proofs  of 
state  the  actual  amount  unpaid  and  owing,  the  actual  con-^oni,^. 
sideration  thereof,  when  the  same  was  contracted,  when  the 
same  has  become  or  will  become  due,  whether  any  or  what 
securities  are  held  therefor,  whether  any  and  what  payments 
have  been  made  (hereon,  that  the  sum  claimed  is  justly  owing 
from  the  assignor  to  the  claimant,  and  that  the  claimant 
has  not,  nor  has  any  other  person  for  his  use,  received  any 
security  or  satisfaction  whatever  other  than  that  set  forth  in 
such  proof.  When  the  claim  is  founded  upon  an  account 
an  itemiKed  statement  thereof  shall  be  given  and  when  the 
claim  is  founded  u{)on  any  note  or  similar  instrument,  a  copy 
thereof  shall  be  attached  and  the  production  of  the  original 
may  be  required  by  the  assignee. 

Sec.  7.    The  assignee  may  contest  any  claim.    Any  creditor  Assiir>ea  may 
desirous  of  Laving  a  claim  contested  may  by  writing  request  ™,[j[^' 
the  assignee  to  do  so  and  the  service  of  any  such  request 
sliall  operate  to  stay  the  payment  of  any  dividend  upon  such 
claim  until  the  further  order  of  the  court;  or  any  creditor 
may  petition  the  court  for  an  order  requiring  the  assignee  to 
contest  any  claim.    The  contest  of  any  claim  shall  be  insti- Conieai,  how 
tuted  by  serving,  personally  or  by  mail,  a  notice  upon  the  ''"'">'**'• 
claimant  stating  that  such  claim  will  bo  contested  and  for 
what  reasons.     Ui>on  said  proof  of  claim  and  proof  of  such 
service  being  filed  with  the  clerk  of  said  court,  he  shall  enter 
such  contest  upon  the  law  side  of  the  court  as  a  cause  in  the 
name  of  such   creditor  against   such   assignor.     The  circuit  Ttw. 
court   of  such  county  shall   proceed  with  the  trial  of  said 
cause  in  the  same  manner  as  in  other  suits  at  law  and  shall 
have  power  to  cause  further  pleadings  to  be  filed  and   to 
allow   new   or  amended  ones  as  may  be  deemed  necessary. 
The  costs  or  any  part  thereof  may  be  awarded  to  either  party  Costs, 
as  the  court  way  deem  just  and  right  under  the  circumsiances. 
Whenever  costs  are  awarded  to  the  creditor,  they  shall  be 
taxed  and  shall  be  paid  by  the  assignee  out  of  the  assets  if 
he  has  sufficient  for  that  pur[M)se. 
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Sec.  8.  Id  all  cases  of  mutual  debts  or  oiutua]  credits 
between  the  estate  of  an  assignor  and  a  creditor,  the  account 
shall  be  stated  and  one  debt  shall  be  set  off  against  the  other 
and  the  balance  only  shall  be  allowed  or  paid.  A  set-off 
or  counter  claim  shall  nut  be  allowed  in  favor  of  any  debtor 
of  the  assignor  which  is  not  provable  against  his  estate,  or 
which  was  purchased  by  or  transferred  to  such  debtor  after 
the  filing  of  the  assignment  or  prior  to  the  filing  thereof 
with  a  view  to  such  use  and  with  knowledge  or  notice  that 
such  assignor  was  insolvent. 

Sec.  9.  The  circuit  court  in  chancery  for  said  county  shall 
have  supervisory  power  of  all  matters,  questions  and  disputes 
arising  und^r  such  assignment,  (except  as  otherwise  pro- 
vided in  this  chapter)  and  may  on  the  application  of  the 
assignee  or  any  person  interested,  make  all  necessary  and 
proper  orders  for  the  management  and  disposition  of  the 
assigned  property,  the  allowance  of  claims,  the  re-exami- 
nation thereof,  the  distribution  of  the  assets  and  avails,  the 
recovery  of  all  property  claimed  by  third  persons,  the  preven- 
tion of  any  fraudulent  transfer  or  change  in  the  property  or 
effects  of  the  assignor  or  the  allowance  or  payment  of  any 
unjust  or  fraudulent  claim,  the  furnishing  from  time  to  time 
of  new  bonds  or  sureties  who  shall  justify  as  herein  pro- 
vided, the  removal  of  any  assignee  for  cause  and  the  appoint- 
ment of  a  successor  to  any  assignee  who  shall  die,  resign  or 
be  removed;  and  the  judge  of  said  court  may,  on  the  appli- 
cation of  the  assignee  or  any  creditor  require  the  assignor 
or  any  other  person  upon  reasonable  notice  to  appear  before 
him  and  submit  to  examination  under  oath  upon  all  matters 
relating  to  the  disposal  of  the  property  of  the  assignor,  to 
bis  trade  and  dealings  with  others  and  his  accounts  con- 
cerning the  same,  and  all  debts  due  or  claimed  from  him,  and 
any  and  all  other  matters  concerning  his  property  and  estate 
or  the  concealment  or  embezzlement  thereof  and  the  due 
settlement  of  the  estate  according  to  law,  which  examination 
may,  at  the  request  of  any  party  to  the  proceedings  be  reduced 
to  writing  and  filed  in  said  matter  with  the  county  clerk 
of  said  county ;  and  may  likewise  at  any  time  before  the  final 
settlement  of  the  accounts  of  the  assignee,  require  the  atten- 
dance of  and  examine  the  assignee  as  to  all  matters  appertain- 
ing to  the  estate  of  the  assignor  or  the  administration  of  said 
trust,  aud  upon  such  examinations  make  such  order  in  regard 
to  costs  as  he  shall  deem  proper.  No  power  conferred  upon 
the  judge  by  this  chapter  shall  be  exercised  by  a  circuit  court 
commissioner  except  under  a  special  reference  made  by  the 
court. 

Sec.  10.  The  assignee  shall  keep  a  regular  account  of  all 
money  received  by  him,  to  which  account  every  creditor  or 
other  interested  person  shall  be  at  liberty  at  all  reasonable 
times  to  have  access.  Within  three  months  after  receiving 
such  trust,  the  assignee  shall  file  a  report  in  said  clerk's  oBSce 
of  the  condition  of  said  estate,  containing  a  statement  of  all 
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property  whatsoever  received  by  liiui  and  tbe  disposition  made 
thereof,  and  of  all  moneys  received,  disbursed  and  on  hand, 
and  shall  quarterly  thereafter  make  like  report  covering  all 
matters  since  the  preceding  report.  It  shall  be  the  duty  of  close  of  inut. 
the  assignee  to  close  his  trust  if  practicable  within  one  year 
from  the  date  the  assignment  is  filed,  but  such  court  or  judge 
shall  have  power  upon  cause  shown  to  extend  the  time  allowed 
for  that  purpose,  for  such  further  periods  as  may  be  reason- 
ably necessary,  but  in  case  of  application  for  any  such  ex- 
tension, notice  thereof  by  mail  or  otherwise  as  said  court  or 
judge  may  direct  shall  be  given  to  the*  creditors  who  shall 
have  the  right  to  appear  and  be  heard  with  reference  thereto. 

Sec.  11.  Funds  available  for  distribution  shall  be  applied  order  or 
to  the  payment  of  the  following  items  and  in  the  following  p»i™«"'- 
order : 

1.  All  taxes  legally  due  and  owing  by  the  assignor  to  the 
United  Stales,  State,  county  or  municipality; 

2.  The  cost  of  administration; 

3.  All  labor  debts  entitled  to  preference  under  the  laws 
of  this  State; 

4.  All  olher  debts  which  under  the  laws  of  the  United 
States  or  of  this  State  are  entitled  to  priority; 

5.  All  other  claims  preferred  and  allowed; 

6.  Any  remaining  surplus  to  be  paid  to  the  assignor,  his 
representatives  or  assigns. 

In  case  the  funds  shall  be  insufficient  to  i>ay  any  class  in  full.  Method  ot 
then   the   same   shall    be   distributed    pro   rata   among  such  p«™""'- 
class.     No  dividend   on   general   claims  shall   be  paid  until 
twenty  days  after  the  second  notice  required  bv  section  five 
has   been  given  and   proof  of  service  thereof  filed  with  the 
clerk.    If  at  the  time  any  dividend  is  made,  any  suit  or  claim 
he  pending  in  which  a  demand  against  such   assignor  may 
be  established,  the  assignee  shall   retain    in   his   hands   the 
proportion  which  would  belong  to  such  demand  if  established, 
and  the  necessary  costs  and  expenses  of  such  suit  or  pro- 
ceeding to  be  applied  according  to  the  event  thereof  or  to  be 
distributed   in    a   subsequent   dividend.     Any   creditor,   who 
shall  have  n^lected  to  make  proof  of  his  claim  before  any 
dividend  but  who  shall  make  proof  before  a  subsequent  divi- 
dend, shall  receive  the  sum  or  sums  he  would  have  been  en- 
titled to  on   any   former  dividend  or  dividends  before   any 
further  distribution  he  made  to  other  creditors.     It  shall  be 
the  duty  of  the  assignee  to  endeavor  to  make  payment  of 
all  dividends  to  the  persons  entitled  thereto.    If  any  dividend  when 
that  shall   have  been  declared  shall   remain   unpaid   to  the^^^^**^ 
person  entitled   thereto  until  the  estate  is  otherwise  ready  unquiabed. 
to  be  closed,  the  assignee  shall  consider  it  relinquished  and 
shall  distribute  it  among  the  other  creditors  unless  otherwise 
ordered  by  the  court. 

Sbo.  12.     The  assignee  shall  receive  for  his  services,  such  compensation 
compensation  as  may  be  allowed  by  the  court.     In  the  event  "^ '^'*"™- 
of  an  estate  being  administered  by  more  than  one  assignee 
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or  by   successive   assignees,    the   court   shall   apportion    the 

compensatioB  between  them  according  to  the  services  actually 

rendered   so  that  there  shall   Hot  he  paid  to  the  asMgnees 

for  the  administering  of  any  estate  a  greater  amount  than 

Nottceof         one  assignee  would  be  entitled  to.     The   court  may  in   its 

'or'anowa!^    discretion  nitlihohl  all  compensation  from  any  assignee  who 

uen^ioii         '^^^  been  removed  for  cause.     Ten  days'  notice  by  mail  shall 

be  given  to  the  creditors  of  all  ap))licationK  for  the  allowance 

to  the  assignee  of  compensation   and  expenses,  stating  the 

amount  of  compensation  and  the  items  of  expenses  for  which 

allowance  is  asked. 

Fraud  In  Sbc.  13.     In  case  there  shall  be  any  fraud  in  the  matter 

assignmeii .      ^j  ^^j^  assignment,  or  if  the  assignee  shall  fail  to  file  the  same, 

or   to  qualify  or  to  comply  with  any  of  the  provisions  of 

this  chapter,  or  to  promptly  and  faithfully  execute  said  trust, 

any  person  interested  therein  may  file  his  bill  in  the  circuit 

court  in  chancery  in  the  proper  county  for  the  enforcement 

Entorfement     of  Said  tnist ;  and  the  court  in  its  discretion  may  appoint 

at  traai.  g  receiver  or  assignee  therein  and  shall  have  power  to  order 

the  summary  examination  before  himself  or  a  circuit  court 

<'ommissioner  of  any  party  or  witness  at  any  stage  of  said 

cause  or   other  proceedings  under  this  chapter,   relative  to 

the  matters   of  said  trust,  and  enforce  attendance  and  the 

giving  of  testimony  in  the  same  manner  as  in  the  trial  of 

causes  in  said  circuit  court  in  chiincery.     Any  such  receiver 

shall  have  the  same  rights,  powei's,  duties  and  compensation 

and   be  subject  to  alt  the  obligations  and  liabilities  of  an 

assignee. 


CHAPTER  XLIII. 
Of  the  Relief  of  Poor  Debtors  From  Imprisonment, 
Who  may  SiJCfioN  1.    Every  person  who  shall  he  imprisoned  by  virtue 

IiES'^iireB         "f  *"*"  "•"  "ifre  executions  in  civil  causes,  may  make  appli- 
cation for  his  discharge  from  imprisonment  in  the  cases  and 
in  the  manner  hereinafter  specttied. 
When  may  SBt;.  2,    Such  application  may  be  made  at  the  times  follow- 

*''*''*■  ing,  that  is  to  say: 

1.  If  the  amount  due  on  such  executions  shall  not  exceed 
fwenty-iive  dollars,  after  he  shall  have  been  imprisoned  thirty 
days; 

2,  If  the  amount  due  on  such  executions  be  more  than 
twenty-five  dollars,  and  not  exceeding  fifty  dollars,  after  he 
shall  have  been  imprisoned  sixty  days; 

3,  If  the  amount  due  on  such  executions  be  more  than 
fifty  dollars,  and  not  exceeding  one  hundred  dollars,  after 
he  shall  have  been  imprisoned  ninety  days; 

4.  If  the  amount  due  on  such  executions  be  more  than  one 
hundred  dollars,  and  not  exceeding  five  hundred  dollars,  after 
be  shall  have  been  imprisoned  six  niimths;  ^ 
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5.  If  the  amount  due  on  such  executions  shall  exceed  five 
hundred  dollars,  after  he  shall  have  been  imprisoned  nine 
months. 

Sec,  3,     The  person  so  entitled  to  apply  for  his  discharge  Repneenia- 
may  represent  to  the  jailor  or  sheriff  in  whose  custody  he  shall  """'  *"  ^""'^ 
be,  that  he  is  unable  to  pay  the  amount  due  on  the  execution 
or  exeeutions  by  virtue  of  which  he   is  imprisoned,  and  is 
desirous  to  take  the  benefit  of  the  law  for  the  relief  of  poor 
debtors,  and  thereupon  such  sheriff  or  jailor  s"hall  make  suchjaiiorio 
desire  known   to  a  circuit  court  commissioner  or  judge  of^w.  '  ' 

the  circuit  court  for  the  same  county,  or  to  the  judge  of  any 
superior  court  from  which  the  execution  or  executions  issueil 
by  virtue  of  which  the  person  so  entitled  to  apply  for  his  dis- 
cliai^e  is  impriwmed  or  held  by  such  sheriff  or  jailor. 

Sec.  4.    The  officer  to  whom  such  desire  shall  be  so  made  Time /or  ra- 
known,  shall  thereupon  appoint  a  time  and  place  within  the*""'  ""' 
same  county,  for  the  examination  of  such  debtor,  and  notice  Notice. 
of  such  time  and  place  shall  be  given  to  the  plaintiff  in  every 
such  execution  or  his  attorney,  if  within  the  same  or  any  ad- 
joining county,  at  least  three  days  before  such  examination. 

Bec.  5.    If  neither  such  plaintiffs  nor  their  attorneys  shall  Notira^  h^w 
he  found  within  either  of  ench  counties,  such  notice  shall "" 
be  published   by   posting  the  same  upon   the  outer  door  of 
the  jail   in   which   such   person   is   imprisoned,   at   least  six 
days  before  such  examination. 

Sec.  0.  On  the  day  appointed  for  such  examination,  the  EiBmiiution. 
sheriff  or  jailor  shall  have  the  prisoner  at  the  place  desig- 
nated by  such  oBBcer;  and  on  due  proof  of  notice  having  been 
given  as  hereinbefore  provided,  such  judge  or  commissioner 
shall  examine  the  prisoner  on  oath  concerning  his  estate  and 
effects,  and  the  dispostil  thereof,  and  his  ability  to  pay  the 
sum  for  which  he  is  committed,  or  any  part  thereof,  and 
shall  hear  any  other  legal  and  pertinent  evidence  that  may  be 
produced  by  (he  priwmer  of  any  plaintiff  in  such  execution. 

Sk*-,  7.    If  the  officer  before  whom  such  examination  is  had,  Osth  lo  be 
shall  be  satisfied  of  the  truth  of  the  facts  set  forth  in  the  oath  tods'. 
to  he  taken  by  the  debtor,  and  in  the  certificate  to  be  made  by 
such  officer,  as  required  in  the  two  following  sections,  he 
shall  administer  to  such  debtor  the  oath  hereinafter  pre- 
scribed. 
Sec.  8.     Such  oath  shall  be  in  the  following  form:  "I,  Fonno»o*th, 

,  do  solemnly  swear  (or  affirm,  as  the  case 

may  be) ,  that  I  have  no  estate,  real  or  personal,  to  the  amount 
of  twenty  dollars,  except  such  goods  and  chattels  as  are  by 
law  exempt  from  execution,  and  that  I  have  not  any  other 
estate,  now  conveyed  or  concealed,  with  design  to  secure  the 
same  to  my  use,  or  to  the  use  of  my  family,  or  to  defraud 
my  creditors."  which  oath  shall  be  signed  by  the  person  mak- 
ing the  same,  and  be  certifle<l  by  the  officer. 

Sec.  9.     After  administering  such  oath,  such  officer  shall  gfrtiflriie  to 
make  a  certificate  under  his  hand,  in  substance  in  the  folio*-     "    "■ 
ing  fonn: 
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"Connty  of ,  ss. 

"To  the  keeper  ot  tlie  jail  of  said  county: 

"I,  the  subscriber,  judge  of  tbe  circuit  court  (superior 
court,  or  a  circuit  court  commissioner,  as  the  case  may 
be),  for  said  county,  do  hereby  certify  that  A.  B.,  a  poor 
prisoner,  confined  ujKin  execution  in  a  civil  cause,  in  the  jail  of 
said  county,  has  caused  C.  1).,  the  person  at  whose  suit  he  is 
imprisoned,  to.be  notified  according  to  law,  of  bis  desire  to 
take  the  benefit  of  the  law  for  the  relief  of  poor  debtors;  that 
in  my  opinion  the  said  A.  B.  has  no  estate,  real  or  personal, 
to  the  amount  of  twenty  dollars,  except  such  goods  and 
chattels  as  are  by  law  exempt  from  execution,  and  has  not 
any  other  estate  now  conveyed  or  concealed,  or  in  any  way 
disposed  of  with  design  to  secure  the  same  to  his  own  use  op 
the  use  of  his  family,  or  to  defraud  his  creditors;  and  that 
I  have,  after  due  examination  of  the  said  A.  B.,  administered 
to  him  the  oath  prescribed  by  law  to  be  taken  by  poor 
prisoners,  who  are  committed  on  execution  in  civil  causes." 
Sec.  10.  The  jailor  upon  receiving  such  certificate,  shall 
discharge  the  prisoner  so  far  as  he  is  held  in  prison  on  the 
execution  or  executions  therein  mentioned,  and  such  certifi- 
cate, and  the  oath  taken  by  such  prisoner,  shall  be  filed  and 
presened  in  the  office  of  the  clerk  of  the  county  in  which  the 
proceedings  were  had. 

Sec,  II.  If  the  officer  lo  whom  any  application  shall  be 
made  under  the  pTOvisions  of  this  chapter,  after  the  exami- 
nation of  the  prisoner,  shall  not  be  satisfied  that  he  is  entitled 
to  his  discharge,  such  prisoner  shall  be  remanded  to  prison; 
but  he  shall  not  thereby  be  prevented  from  obtaining  bis 
discharge  upon  new  notice  to  the  creditor  or  creditors,  and 
new  proceedings  before  the  same  or  some  other  proper  officer, 
in  the  manner  herein  provided. 
Etempiion  Sec.   12.     The  debtor,  after  being  so  discharged,  shall   be 

Im^toM^Bni.  forever  exempted  from  arrest  or  imprisonment,  for  the  same 
'  debt,  unless  he  shall  be  convicted  of  having  sworn  falsely 

upon  his  examination  before  the  officer,  or  in  taking  the  oath 
before  prescribed. 
Penalty  lor  8bc.  13.  If  he  shall  be  so  convicted,  be  shall  have  no  bene- 
taiee  iwe«ring.  gj  f^.^^^^  ^^^  proceedings  had  under  this  chapter,  and  shall 
be  liable  to  the  punishment  of  perjury;  and  the  creditor  or 
creditors  may  have  new  executions  against  the  body,  or 
against  the  goods  and  chattels,  lands  and  tenements  of  the 
debtor,  in  like  manner  as  if  he  had  not  been  committed  on 
execution. 


Jailor  to 

diBcbanra 
prisoner. 


reiDBDd 


CHAI'TKR  XLIV. 
Of   the  Punishment   of  Fraudulent   Debtors. 

Aboiishment        Sbxttion  1.     No  person  shall  be  arrested  or  imprisoned 

menT?Md«tot.  on  any  civil  process  issuing  out  of  any  court  of  law,  or  on 

any  execution  issuing  out  of  a  court  of  equity,  in  any  auit  or 
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proceediDg  instituted  for  the  recovery  of  any  money  due  upon 
any  judgment  or  decree  founded  upon  contract,  or  due  upon 
any  contract  expressed  or  implied,  or  for  the  recovery  of  any 
damages  for  the  nonperformance  of  any  contract. 

Sec.  2.  The  preceding  section  shall  not  extend  to  proceed-  EicepitoM. 
iiig  as  for  contempts  to  enforce  civil  remedies;  nor  to  actions 
for  fines,  penalties,  or  forfeitures,  or  on  promises  to  marry 
where  fraud  is  alleged,  or  for  moneys  collected  by  any  public 
officer,  or  for  any  miscondnct  or  neglect  in  oflSce,  or  in  any 
pi-ofessiona)  employment. 

Sec.  3.    In  all  cases,  where  by  the  preceding  provisions  of  ''^'?[£' 
this  chapter  a  defendant  cannot  be  arrested  or  imprisoned,  to  ^reat 
it  shall  be  lawful  for  the  plaintiff  who  shall  have  commenced  '<««"'»"' 
a  suit  against  such  defendant,  or  shall  have  obtained  a  judg- 
ment or  decree  against  him  lu  any  court  of  record,  or  justice's 
court,  to  apply  to  any  judge  of  the  court  in  which  such  suit 
i«  brought,  or  to  any  circuit  judge  or  circuit  court  commis- 
sioner, or  to  any  justice  of  the  peace  before  whom  such  suit 
is  pending  or  judgment  obtained,  or  before  whom  such  pro- 
ceedings shall  have  been  transferred,  for  a  warrant  to  arrest 
the  defendant  in  such  suit. 

Skc.  4.  Ko  such  warrant  shall  issue  unless  satisfactory  in  what  cw«i 
evidence  shall  be  adduced  to  such  officer,  by  the  afBdavit  of  ^^^„, 
the  plaintiff,  or  of  some  other  person  or  persona,  that  there 
is  a  debt  or  demand  due  to  the  plaintiff  from  the  defendant, 
and  specifying  the  nature  and  amount  thereof  as  near  as  may 
be,  for  which  the  defendant,  according  to  the  provisions  of 
this  chapter,  cannot  be  arrested  or  imprisoned,  and  establish- 
ing one  or  more  of  the  following  particulars : 

1.  That  the  defendant  is  about  to  remove  any  of  hJs  prop- 
erty out  of  the  jurisdiction  of  the  court  in  which  the  suit  is 
brought  with  intent  to  defraud  his  creditor  or  creditoi-s;  or 

2.  That  the  defendant  has  property  or  rights  in  action, 
which  he  fraudulently  conceals,  or  that  he  has  rights  in  action, 
or  some  interest  in  any  public  or  corporate  stock,  money,  or 
evidence  of  debt  which  he  unjustly  refuses  to  apply  to  the  pay- 
ment of  any  judgment  or  decree  which  shall  have  been  ren- 
dered against  him,  belonging  to  the  plaintiff;  or 

3.  That  he  has  assigned,  removed  or  disposed  of,  or  is 
about  to  dispose  of  any  of  his  property,  with  the  intent  to 
defraud  bis  creditor  or  creditors;  or 

4.  That  the  defendant  fraudulently  contracted  the  debt,  or 
incurred  the  obligation,  respecting  which  such  suit  is  brought. 

Sec,  5.  Upon  such  proof  being  made  to  the  satisfaction  of  ismie  of 
the  officer  to  whom  the  application  shall  be  made,  he  shall  """■>'■ 
issue  a  warrant  under  his  hand,  in  behalf  of  the  people  of 
this  State,  directed  to  the  sheriff  or  any  constable  of  the 
county  within  which  such  officer  shall  reside,  therein  briefly 
setting  forth  the  nature  of  the  complaint,  and  commanding 
the  officer  to  whom  it  shall  be  directed,  to  arrest  the  person 
named  in  such  warrant,  and  bring  him  before  such  officer 
without  delav;  which  warrant  shflU  be  accompanied  by  a  copy 
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Exuni  nation. 


R«coeniiBJic< 
ona^urn- 


of  all  affidavits  presented,  to  such  officer,  upon  which  the 
warrant  issued;  which  shall  be  certified  by  such  officer,  and 
shall  be  delivered  to  the  defendant  at  the  time  of  serving  the 
warrant  by  the  officer  serving  the  same. 

Sec.  6.  The  officer  to  whom  auch  warrant  shall  be  delivered 
shall  execute  the  same  by  arresting  the  person  named  therein, 
and  bringing  him  before  the  officer  issuing  such  warrant;  or 
in  case  of  the  absence  or  inability  of  such  officer,  before  some 
other  officer  having  jurisdiction  in  the  case,  and  shall  keep 
him  in  custody  until  he  shall  be  duly  discharged  or  committed 
as  hereinafter  provided. 

Sec.  7.  On  the  person  so  arrested  being  brought  before  such 
officer,  he  may  controvert  any  of  the  facts  and  circumstances 
^  on  which  such  warrant  issued,  and  may,  at  his  option,  verify 
his  allegations  by  bis  own  affidavit;  and  in  case  of  his  so 
verifying  the  same,  the  plaintiff  may  examine  such  defendant 
on  oath,  touching  any  fact  or  circumstance  material  to  the 
inquiry,  and  the  answers  of  the  defendant  on  such  examina- 
tion shall  be  reduced  to  writing,  and  subscribed  by  him;  and 
the  officer  conducting  suqji  inquiry  shall  also  receive  such 
other  proofs  as  the  parties  may  offer,  either  at  the  time  of 
such  first  appearance,  or  at  such  other  time  as  such  hearing 
shall  be  adjourned  to;  and  in  case  of  an  adjournment,  such 
officer  may  take  a  recogni7ance,  with  surely,  from  the  de- 
fendant, for  hia  appearance  at  the  adjourned  meeting,  and 
conditioned  that  said  defendant  will  not  meanwhile  secrete, 
destroy,  dispose  of,  or  in  any  manner  make  way  with,  or 
put  out  of  his  possession,  any  of  hia  property  not  exempt 
from  sale  on  execution;  and  in  case  the  said  defendant  shall 
refuse  to  enter  into  such  recognizance,  he  shall  be  committed 
to  the  county  jail,  and  there  to  remain  until  such  time  as 
the  said  hearing  shall  have  been  adjourned  to,  or  until  he 
shall  give  the  bond  hereinbefore  provided. 

Skc.  8.  The  officer  conducting  such  inquiry  shall  have  the 
s!Une  authority  to  issue  subpoenas  for  witnesses  and  to  en- 
force obedience  to  such  subpoenas,  and  to  punish  witnesses 
refusing  to  testify,  as  are  conferred  by  law  upon  such  officers 
in  cases  of  other  proceedings  before  them,  and  the  defendant 
shall  be  entitled  to  a  jury  of  six  jurors,  if  he  demand  one,  to 
try  the  issue  joined  in  the  matters  charged  or  alleged  against 
him  in  the  affidavit  or  affidavits  exhibited  to  or  before  the 
said  officer  conducting  such  inquiry,  which  jury  shall  be 
selected  and  summoned  in  the  same  manner,  as  near  as  may  ■ 
be,  as  in  the  trial  of  criminal  cases  before  justices  of  the 
peace,  and  the  said  officer  shall  have  the  same  power  in  re- 
lation to  the  selection,  summoning  and  swearing  such  jury 
and  conducting  such  jury  trial,  as  near  as  may  be,  as  is  given 
to  jnstices  of  the  peace  in  the  trial  of  criminal  cases  before 
them. 

Sec.  fl.  If  such  officer  is  satisfied  that  the  allegations  of  the 
plaintiff  are  substantiated,  and  that  the  defendant  has  done, 
or  is  about  to  do,  any  one  of  the  acts  specified  in  the  fourth 
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section  of  this  .chapter,  upon  which  a  warrant  is  authorized 
to  be  issued,  he  shall,  by  a  commitment  under  his  hand,  direct 
that  such  defendant  be  committed  to  the  jail  of  the  county 
in  which  such  hearing  shall  be  had,  to  be  there  detained  until 
he  shall  be  discharged  according  to  law ;  and  such  defendant 
shall  be  committed  and  detained  accordingly. 

8bc.  10.     Such  commitment  shall  not  be  granted,  if  thewina 
defendant  shall  either :  "* 

1. 
the  suit  and  of  the  proceedings  against  him;  or 

2.  Give  security  to  the  satisfaction  of  the  oBBcer  before 
whom  the  hearing  shall  be  had,  that  the  debt  or  demand  of 
the  plaintiff,  with  the  costs  of  the  suit  and  proceedings 
aforesaid,  shall  be  paid  within  ninety  days,  if  a  judgment 
shall  have  been  recovered  thereon;  or  within  ninety  days 
after  such  judgment  shall  be  obtained,  in  case  no  judgment 
shall  have  been  rendered  thereon;  or 

3,  Enter  into  a  bond  to  the  plaintiff  in  a  penalty  of  not 
less  than  twice  the  amount  of  the  debt  or  demand  claimed, 
giving  such  surety  or  sureties  ns  shall  be  approved  by  such 
officer,  conditioned  that  such  defendant  will,  within  thirty 
days  thereafter,  make  a  general  assignment  of  all  his  prop- 
erty, for  the  benefit  of  bis  creditors,  in  accordance  with  the 
provisions  of  chapter  forty-two  of  this  act,  or  file  a  petition 
for  adjudication  in  bankruptcy,  under  the  federal  bankruptcy 
law.  and  diligently  prosecute  the  some  until  he  obtains  a 
discharge;  and  that  he  will  not,  before  making  such  assign- 
ment, or  filing  the  petition  for  such  adjudication,  in  any  way 
dispose  of  any  money,  property,  or  rights  in  action,  or  inter- 
est in  any  public  or  corporate  stock,  or  evidence  of  debt,  or 
anything  valuable  whatever,  which  he  possessed  at  the  time 
of  such  arrest,  not  exempt  from  execution. 

Sec.  11,    Any  defendant  committed  as  above  provided,  shall  5y^"' 
remain  in  custody  in  the  same  manner  as  other  prisoners,  coi^twd. 
until  a  final  judgment  shall  have  been  rendered  in  his  favor, 
in  the  suit  prosecuted  by  the  creditor  at  whose  instance  such 
defendant  shall  have  been  committed,  or  until  he  shall  have 
made  an  assignment,  in  accordance  with  the  provisions  of 
chapter  forty-two  of  this  act,  or  shall  have  been  adjudicated 
a  bankrupt,  in  accordance  with  the  federal  bankruptcy  law; 
but  such  defendant  may  be  discharged  by  the  officer  com- how  may  b* 
mitting  him.  or  any  other  person  authorized  to  discharge  the  <"«:''»fK™- 
duties  of  such  officer,  on  defendant  paying  the  debt  op  de- 
mand claimed,  or  giving  security  for  the  payment  thereof, 
as  provided  in  the  tenth  section   of  this  chapter,  or  on  his 
executing  the  bond   mentioned   in   the  third   su))division   of 
said  section;   but   nny  defendant  so  committed,  or  ordered 
to  be  committed,  may,  at  any  time  within  twenty-foUr  hours 
after  the   making  of  such   order,   appeal   therefrom   to   the  Appeal, 
circuit  court  of  the  county,  provided  said  defendant  shall 
enter  into  a  bond  to  the  plaintiff  in  not  less  than  double  the 
amount  of  plaintiff's  demand,  and  not  less  than  five  hundred 
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dollars,  with  one  or  more  aufflcient  suretiee,  .to  be  approved 
by  such  officer  conditioned  to  appear  before  said  court  on  the 
first  day  of  the  next  term  thereof,  and  prosecute  his  appeal 
to  effect  and  abide  the  order  and  judgment  of  said  court,  and 
with  like  conditions  as  to  the  disposition  of  property  and 
effects,  pending  such  appeal  as  are  contained  in  the  third  sub- 
division of  section  ten;  and  the  officer  from  whose  order  or 
judgment  an  appeal  is  taken,  shall  thereupon  discharge  the 
said  defendant  from  custody,  or  order  his  dischat^e,  and 
shall  make  a  special  return  of  the  proceedings  had  before  bim, 
and  shall  cause  the  affidavit  or  affidavits  and  warrant  and 
the  return,  together  with  the  bond,  to  be  filed  in  the  said 
circuit  court  on  or  before  the  first  day  of  the  next  term 
thereof.  The  said  circuit  court  shall  thereupon  have  full 
jurisdiction  of  said  case,  the  same  as  was  bad  by  the  officer 
below,  before  whom  such  proceedings  were  commenced,  and 
may  conduct  the  same  to  a  final  hearing  and  determination 
in  like  manner  with  the  same  right  to  the  defendant  to  de- 
mand and  have  a  trial  by  jury. 

6bc.  12.  The  fees  and  compensation  of  all  officers  and 
witnesses,  performing  services  under  the  provisions  of  this 
chapter,  shall  be  the  same  as  are  or  may  be  provided  by  law, 
and  the  same  may  be  taxed  in  favor  of  the  prevailing  party 
as  in  other  civil  cases. 

Bex;.  13.  Whenever  in  this  chapter,  the  removal,  conceal- 
ment or  disposal  of  any  property,  is  doclnred  to  be  the  ground 
of  any  complaint  or  proceeding,  it  shall  not  be  deemed  to 
apply  to  any  property  which  shall  be  expressly  exempted  by 
law  from  levy  and  sale  under  execution. 

Bec,  14.  Whenever  a  bond,  given  under  the  tenth  section 
of  this  chapter.'shali  become  forfeited  by  the  nonperform- 
ance of  the  condition  thereof,  the  plaintiff  shall  be  entitled  to 
recover  thereon  the  amount  due  to  him  on  the  judgment 
obtained  in  the  original  suit  instituted  against  the  defendant 
giving  such  bond. 

Sec.  15.    Any  person  who  shall  remove  any  of  his  property 
etc!r<rt°'         out  of  any  county,  with  intent  to  prevent  the  same  from  being 
property.         levied  upon  by  an  execution,  or  who  shall  secrete,  assign,  con- 
vey, or  otherwise  dispose  of  any  of  his  property,  with  intent 
to  defraud  any  creditor,  or  to  prevent  such   property  from 
being  made  liable  for  the  payment  of  bis  debts,  and  any  per- 
son who  shall  receive  such  property  with  such  Intent,  shall, 
on  conviction  thereof,  be  deemed  guilty  of  a  misdemeanor. 
vaaaiat  Sec.  16.     No  person  shall  be  excused  from  answering  any 

ingbdiafdS^    bill   in  equity,  seeking  a  discovery  in  relation  to  any  fraud 
coy*i7,  *tc.      prohibited  by  this  chapter,  or  from  answering  as  a  witness  in 
relation  to  any  such  fraud,  but  no  such  answer  shall  be  used 
in  evidence  in  any  other  suit  or  prosecution. 


Property 
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CHAPTER  XLV. 
Of  Arbitrations. 


Skc.  1.  All  persons,  except  infants  and  persons  of  uoBouod  who  ma? 
mind,  may,  by  an  instrument  in  writing,  submit  to  tlie  deci-  SSitration. 
sion  of  one  or  more  arbitrators,  any  controversy  existing  be- 
tween tliem,  which  might  be  the  subject  of  an  acllon  at  law, 
or  of  a  suit  in  chancery,  except  as  herein  otherwise  provided ; 
and  may,  in  such  submission,  agree  that  a  judgment  of  any 
circuit  or  superior  court,  to  be  designated  in  such  instru- 
ment, shall  be  rendered  upon  the  award  made  pursuant  to 
such  submission. 

See.  2.  No  such  submission  shall  be  made  respecting  thecitimito 
claim  of  any  person  to  any  estate,  in  fee,  or  for  life,  in  real  "»!«"'■»- 
estate;  but  any  claim  to  an  interest  for  a  term  of,  years,  or 
for  one  year  or  less,  in  real  estate,  and  controversies  respect- 
ing the  partition  of  lands  between  joint  tenants  or  tenants 
in  common,  or  concerning  the  boundaries  of  lands,  or  concern- 
ing the  admeasurement  of  dower,  may  be  so  submitted  to  arbi- 
tration. 

Sec.  3.     Every  such  submission  shall  be  acknowledged  by  submiggion  to 
the  parties  signing  the  same,  before  some  officer  authorized  i^lS!""'" 
to  take  the  acknowledgment  of  deeds,  who  shall  certify  such 
acknowledgment  thereon. 

Bec.  4.     The  arbitrators  so  selected  shall  appoint  a  timeximeimd 
and  place  for  the  hearing,  and  shall  adjourn  the  same  from  §^"' 
time  to  time,  as  may  be  necessary;  and  on  the  application  of 
either  party,  and  for  good  cause,  they  may  postpone  such  hear- 
ing to  any  time  not  extending  beyond  the  day  fixed  in  such 
submission  for  rendering  their  award. 

Sec.  5.  Before  proceeding  to  bear  any  testimony,  the  arbi-  oMh  of 
trators  shall  be  sworn  faithfully  and  fairly  to  hear  and  ex-  •jjitraton. 
amine  the  matters  in  controversy  submitted  to  them,  and  to 
make  a  just  award  thereon  according  to  the  best  of  their 
understanding,  and  either  of  such  arbitrators  shall  have 
power  to  administer  all  necessary  oaths  to  witnesses  examined 
before  them, 

Sec.  6.  Witnesses  may  be  compelled  to  appear  before  such  witaMses. 
arbitrators  by  subpoenas,  to  be  issned  by  any  justice  of  the 
peace,  in  the  same  manner  and  with  the  like  effect,  and  sub- 
ject to  the  same  penalties  for  disobedience,  or  for  refusing  to 
be  sworn  or  to  testify,  as  in  cases  of  trials  before  justices  of 
the  peace. 

Sec.  7.    All  the  arbitrators  must  meet  together,  and  hear  au  MbitraiorB 
the  proofs  and  allegations  of  the  parties;  but  an  award  by  }J^^' 
a  majority  of  them  shall  be  valid,  unless  the  concurrence  of  may  »w»rd. 
all  the  arbitrators  be  expressly  required  in  the  submission. 

Sec.  8.    Upon  such  submission,  and  the  award  made  in  pur-  conflrmatton 
suance  thereof,  being  filed  with  the  clerk  of  the  court  desig-  "^  »*"^- 
nated  in  such  submission,  within  one  year  after  the  making  of 
the  award,  such  court  shall,  by  rule  in  open  court,  cmflrm  -  ~  i 
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such  award,  unless  the  same  be  vacated  or  modified,  or  a  deci- 
sion thereon  be  postponed,  as  herein  provided. 

Sec.  9.  Any  party  complaining  of  such  award,  may  move 
the  court  designated  in  such  submission,  to  vacate  the  same, 
upon  either  of  the  following  grounds : 

1.  That  such  award  was  procured  by  corruption,  fraud,  or 
other  undue  means ; 

2.  That  there  was  evident  partiality  or  corruption  in  the 
arbitrators,  or  either  of  them; 

3.  That  the  arbitrators  were  guilty  of  misconduct,  in  re- 
fusing to  postpone  the  hearing,  upon  sufficient  cause  shown, 
or  in  refusing  to  hear  any  evidence,  pertinent  and  material  to 
the  controversy;  or  any  other  misbehavior  by  which  the  rights 
of  any  party  shall  have  been  prejudiced; 

4.  That  the  arbitrators  exceeded  their  powers,  or  that  they 
so  imperfectly  executed  them,  that  a  mutual,  final  and  definite 
award  on  the  subject  matter  submitted,  was  not  made. 

Sec.  10.  Any  party  to  such  submission,  may  also  move  the 
court  designated  therein  to  modify  or  correct  such  award,  in 
the  following  cases: 

1.  Where  there  is  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing  or 
property  referred  to  in  such  award ; 

2.  Where  the  arbitrators  shall  have  awarded  upon  some 
matter  not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matter  submitted; 

3.  When  the  award  shall  be  imperfect  in  some  matter  of 
form,  not  affecting  the  merits  of  the  controversy;  and  where, 
if  it  bad  been  a  verdict,  such  defect  could  have  been  amended 
or  disregarded  by  the  court,  according  to  the  provisions  of 
law. 

Sec.  11.  Every  such  application  to  vacate  or  modify  an 
award,  shall  be  made  to  the  court  designated  in  the  submis- 
sion, at  the  next  term  after  the  publication  of  such  award, 
upon  due  notice  to  the  adverse  party  as  in  other  cases  of 
special  motions,  if  there  l>e  time  for  that  purpose;  and  if  there 
be  not  time,  such  court,  or  any  judge  thereof,  may,  upon 
good  cause  shown,  order  a  stay  of  proceedings  on  such  award, 
either  absolutely,  or  upon  such  terms  as  shall  appear  just, 
until  the  term  of  the  court  next  after  sucb  first  term. 

Sec.  12.  On  such  application,  the  court  may  vacate  such 
award  in  any  of  the  cases  hereinbefore  specified,  and  may,  in 
their  discretion,  direct  a  rehearing  by  the  same  arbitrators; 
and  in  the  cases  herein  specified,  the  court  may  modify  and 
correct  such  award,  so  as  to  effect  the  intent  thereof,  and  to 
promote  justice  between  the  parties. 

Sec.  13,  Upon  such  award  being  confirmed  or  modified,  the 
court  shall  render  judgment  in  favor  of  the  party  to  whom  any 
sum  of  money  or  damages  shall  have  been  awarded,  that  he 
recover  the  same;  and  if  the  award  shall  have  ordered  any 
act  to  be  done  by  either  party,  judgment  shall  be  entered  that 
sucb  act  l>e  done  according  to  such  order. 
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Sec.  14.    The  coste  of  tbe  proceedings  shall  be  taxed  as  in  coms. 
suits,  and  if  no  provision  for  tbe  fees  and  expenses  of  the  arbi- 
trators shall  have  been  made  in  the  award,  the  court  shall 
make  tbe  same  allowance  as  provided  by  law,  in  cases  of 
references. 

Sec.  15.  A  record  of  such  judgment  shall  be  made,  com-  Record  or 
mencing  with  a  manorandum  reciting  the  submission ;  then  J'^'e"™'- 
stating  the  hearing  before  the  arbitrators;  their  award;  the 
proceedings  of  the  court  thereupon,  in  modifying  or  confirm- 
ing such  award;  and  the  judgment  of  the  court  for  the  re- 
covery of  the  debt  or  damages  awarded,  and  that  the  parties 
performed  the  acts  ordered  by,  the  award,  and  for  the  recovery 
of  the  costs  allowed. 

Sec.  16.    Such  record  shall  be  filed  and  docketed,  as  records  ^^o*. 
of  judgments  in  other  cases;  shall  have  the  same  force  and '"'^™'°  ' 
effect  in  all  respects;  be  subject  to  all  the  provisions  of  law 
in  relation  to  judgments  in  actions;  and  may  in  like  man- 
ner, be  removed  and  reversed  by  writ  of  error ;  and  execu-  Eiecution. 
tion  shall  issue  thereupon  against  the  property  or  person  of 
any  party  against  whom  a  recovery  shall  be  bad,  in  all  re- 
spects as  upon  other  judgments. 

Rbc.  17.  When  any  writ  of  error  shall  be  brought  on  any  writ  ta  anor. 
such  judgment  rendered  in  a  cireuit  court,  certified  copies  of 
the  original  affidavits  upon  which  any  application  in  rela- 
tion to  such  award  was  founded,  and  of  all  other  affidavits 
and  papers  relating  to  such  application,  shall  be  annexed  to, 
form  a  part  of,  and  be  returned  with  the  record  of  the  judg- 
ment^ and  the  court  to  which  such  writ  shall  be  returned, 
shall  reverse,  modify  or  amend,  or  affirm  such  judgment,  or 
any  part  thereof,  according  to  justice. 

Sec.  18.  When  by  such  judgment,  any  party  shall  be  re-  Enforcement 
quired  to  perform  any  act,  other  than  the  payment  of  money,  ?u,^^"a 
the  court  rendering  such  judgment  shall  enforce  the  same  by 
rule;  arid  the  party  refusing  or  neglecting  to  perform  and 
execute  such  act,  or  any  part  thereof,  shall  be  subject  to  all 
the  penalties  of  contemning  an  order  of  such  court,  and  may 
be  proceeded  against  in  the  manner  provided  by  law  in  such 
cases. 

Sec.  19.     If  upon  any  application  made  pursuant  to  the  c<Mti. 
foregoing  provisions,  the  court  shall  vacate  and  set  aside  any 
award  of  arbitrators,  costs  may,  in  the  discretion  of  the  court, 
be  awarded  to  the  prevailing  party;  and  the  payment  thereof 
may  be  enforced  by  rule  of  the  court,  as  in  other  cases. 

Sec.  20,  Upon  every  such  order  vacating  an  award,  made  writ  or  error 
by  any  circuit  or  superior  court,  the  party  aggrieved  may  ?S,^|?|JJ. 
bring  a  writ  of  error,  as  upon  any  other  judgment  of  such 
court;  to  which  writ  shall  be  returned  certified  copies  of  such 
order,  and  of  all  affidavits  and  papere  used  on  such  applica- 
tion ;  and  the  court  to  which  sncb  writ  shall  be  returned,  shall 
proceed  to  confirm  or  reverse  such  order,  as  shall  he  just. 

Sec.  21.    If  such  order  be  reversed,  the  proceedings  shall  Proceedinw 
be  remitted  to  the  court  from  which  they  were  removed,  to  ™  "'"™i'- 
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proceed  tbereoo;  or  tbe  court  to  which  such  proceedings  shall 
have  been  returned,  may  proceed  thereon  to  modify  or  con- 
Arm  the  award,  and  to  render  judgment  thereon,  in  the  aame 
manner,  and  with  the  like  effect,  as  if  such  court  had  been 
designated  in  tbe  submission. 

Sec.  22.  Nothing  contained  in  this  chapter  shall  be  con- 
stmed  to  impair,  diminish,  or  in  any  manner  to  affect  the 
power  and  authority  of  any  conrt  of  chancery,  over  arbitra- 
tors, awards,  or  tbe  parties  thereto;  nor  to  impair  or  affect 
any  action  upon  any  award,  or  upon  any  bond  or  other  en- 
gagement to  abide  an  award. 

Sec.  23,  Ncittier  party  shall  have  power  to  revoke  any  sub- 
mission made  as  provided  in  this  chapter,  without  tbe  con- 
sent of  the  other  party;  and  if  either  party  shall  neglect  to 
appear  before  the  arbitrators  after  due  notice,  the  arbitra- 
tors may  nevertheless  proceed  to  hear  and  determine  the  mat- 
ter submitted  to  them,  upon  the  evidence  produced  by  tbe 
other  party. 

CHAPTER  XLVI. 

Of  the  Fees  of  Certain  Officers. 

Section  1.  For  the  services  mentioned  in  this  chapter,  here- 
after done  or  performed  in  the  several  courts  in  this  State, 
by  the  officers  thereof,  or  in  any  proceeding  authorised  by 
law,  the  fees  hereinafter  prescribed  shall  be  allowed. 

Sec.  2.  Before  any  suit  at  law  or  in  chancery  shall  be 
commenced  in  any  circuit  court  or  in  the  superior  court  of 
Grand  Rapids  or  before  the  filing  of  any  application  for  a 
writ  of  mandamus,  prohibition,  quo  warranto,  habeas  corpus 
or  other  extraordinary  writ,  there  shall  be  paid  to  the  clerk 
of  said  court  by  the  moving  party  the  sum  of  three  dollars. 

8bc.  3.  Before  the  filing  and  entering  of  any  transcript 
from  justice's  court,  there  shall  be  paid  to  said  clerk  the  sum 
of  one  dollar. 

Sec.  4.  Before  the  entry  of  any  final  judgment  by  default 
In  an  action  at  law  or  pro  confesso  decree  in  chancery,  there 
shall  be  paid  to  said  clerk  the  sum  of  two  dollars. 

Sec.  5.  Before  the  entry  of  any  final  judgment  in  a  suit 
at  law  wherein  a  trial  has  been  bad,  there  shall  be  paid  to 
said  clerk  the  sura  of  four  dollars. 

Sec.  6.  Before  the  entry  of  any  final  decree  in  a  contested 
chancery  case,  there  shall  be  paid  to  said  clerk  the  sum  of 
three  dollars. 

Sbc.  7.  Before  the  filing  of  any  ex  parte  petition  in  chan- 
cery, there  shall  be  ppid  to  said  clerk  the  sum  of  two  dollars 
which  shall  be  in  full  of  all  fees  for  said  proceeding. 

Sec.  8.  Before  the  filing  of  any  ex  parte  petition  at  law, 
there  shall  be  paid  to  said  clerk  the  sum  of  four  dollars  which 
shall  be  in  full  of  all  fees  for  said  proceeding. 

Sdc.  9.  For  any  and  all  services  relative  to  the  receipt,  safe- 
keeping, putting  out  money,  or  purchasing,  taking  or  transj 
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ferring  any  security  therefor,  or  collectiag  interest  thereon, 
under  the  direction  of  the  court,  not  herein  specifically  provid- 
ed for,  such  allowance  and  compensation,  and  from  such  of  the 
parties  as  the  court  may  consider  just  and  shall  direct,  by  an 
order  for  that  purpose,  after  notice  to  the  parties  to  be 
charged  therewith. 

Sec.  10.    For  all  certified  copies,  and  exemplifications  of  cmtued 
records,   pleadings    and    proceedings  fumiehed    on    request,  ""p™-  *"■ 
where  no  special  provision  is  otherwise  made,  eight  cents  for 
each  folio. 

Sec.  11.    Upon  appeal  to  supreme  court  on  writ  of  error,  wrltot 
and  in  chancery  appeals,  there  shall  be  paid  to  said  clerk  the  *"™''- •*°* 
sum  of  five  dollars  and  the  appellant  shall  furnish  copies  of 
pleadings  and  exemplification  of  records  or  proceedings  to  be 
sent. 

Sec.  12.    The  sum  or  sums  paid  as  aforesaid  shall  be  held  Pmnant 
to  be  in  full  for  all  clerk,  entry,  judgment  and  decree  fees  in  '""■"■ 
any  suit  from  the  commencement  thereof  to  and  iacluding  the 
issuance  and  return  of  the  execution  or  other  final  process. 

Sbc.  13.  In  counties  where  the  county  clerk  receives  the  DUpodtion 
fees  of  his  office,  all  or  in  part,  in  lieu  of  salary,  all  or  in  ""'°^- 
part,  the  said  clerk  shall  pay  over  to  the  county  treasurer  the 
sum  of  two  dollars  on  each  and  every  suit  at  law  that  shall 
be  commenced  in  the  circuit  court;  and  in  counties  where  the 
county  clerk  is  paid  a  salary  in  lieu  of  fees  collected  by  the 
county  clerk,  pursuant  to  this  chapter,  all  fees  shall  be  paid 
over  to  the  county  treasurer  as  required  by  law. 


CHAPTER  XLVII. 
Of  Costs  and  the  Taxation  Thereof. 

Section  1.  In  each  and  every  issue  of  fact  tried  and  con-  atenocnpher 
tested  before  the  court  op  jnry  in  which  the  stenographer '•"■ 
shall  be  employed,  there  shall  be  taxed  three  dollars,  the  same 
to  be  paid  by  the  plaintiff  in  the  suit,  before  the  taking  of 
testimony  is  commenced,  into  the  hands  of  the  clerk  of  the 
court,  and  by  him  into  the  county  treasury,  to  apply  to  the 
credit  of  the  general  expense  fund,  and  if  the  plaintiH  shall 
prevail  in  the  suit  the  amount  so  paid  by  him  shall  be  taxed 
in  bis  costs,  as  proper  disburfiements. 

Sec.  2.  Where  a  transcript  of  the  stenographer's  notes,  TntoMript  oi 
taken  in  circuit  court,  is  desired  for  the  purpose  of  moving  jj^«Tapher'« 
for  a  new  trial,  preparing  a  bill  of  exceptions,  or  removing 
the  cause  to  the  supreme  court,  the  amount  of  stenographer's 
fees  paid  therefor  shall  be  recovered  as  a  part  of  the  taxable 
costs  by  the  prevailing  party  in  such  motion,  or  in  the  su- 
preme court. 

Sec.  Z.  In  actions  against  foreign  corporations  where  the  s«ct«tw7  oi 
service  of  process  is  made  upon  the  Secretary  of  State,  the  ■'"'■■  *"• 
fee  paid  to  the  Secretary  of  State  at  the  time  of  such  service.  r 
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proceed  thereon;  or  the  court  to  wbicb  such  proceedings  shall 
have  been  returned,  may  proceed  thereon  to  modify  or  con- 
firm the  award,  and  to  render  judgment  thereon,  in  the  same 
manner,  and  with  the  like  efEect,  as  if  such  court  had  been 
designated  in  the  submission. 

&DC.  22.  Nothing  contained  in  this  chapter  shall  be  con- 
strued to  impair,  diminish,  or  in  any  manner  to  affect  the 
power  and  authority  of  any  court  of  chancery,  over  arbitra- 
tors, awards,  or  the  parties  thereto;  nor  to  impair  or  affect 
any  action  upon  any  award,  or  upon  any  bond  or  other  en- 
gagement to  abide  an  award. 

Sbc.  23,  Neither  party  shall  have  power  to  revoke  any  sub- 
mission made  as  provided  in  this  chapter,  without  the  con- 
sent of  the  other  party;  and  if  either  party  shall  neglect  to 
appear  before  the  arbitrators  after  due  notice,  the  arbitra- 
tors may  nevertheless  proceed  to  hear  and  determine  the  mat- 
ter submitted  to  them,  upon  the  evidence  produced  by  the 
other  party. 

CHAPTER  XLVI. 

Of  the  Fees  of  Certain  Officers. 

Section  1.  For  the  services  mentioned  in  this  chapter,  here- 
after done  or  performed  in  the  several  courts  in  this  State, 
by  the  officers  thereof,  or  in  any  proceeding  anlborized  by 
law,  the  fees  hereinafter  prescribed  shall  be  allowed. 

Sec.  2.  Before  any  suit  at  law  or  in  chancery  shall  be 
commenced  in  any  circuit  court  or  in  the  superior  coBrt  of 
Qrand  Bapids  or  before  the  filing  of  any  application  for  a 
writ  of  mandamus,  prohibition,  quo  warranto,  habeas  corpus 
or  other  extraordinary  writ,  there  shall  be  paid  to  the  clerk 
of  said  court  by  the  moving  party  the  sum  of  three  dollars. 

Sbc.  3.  Before  the  filing  and  entering  of  any  transcript 
from  justice's  court,  there  shall  be  paid  to  said  clerk  the  sum 
of  one  dollar. 

Sec.  4.  Before  the  entry  of  any  final  judgment  by  default 
in  an  action  at  law  or  pro  confesso  decree  in  chancery,  there 
shall  be  paid  to  said  clerk  the  sum  of  two  dollars. 

Sec.  5.  Before  the  entry  of  any  final  judgment  in  a  suit 
at  law  wherein  a  trial  has  been  had,  there  shall  be  paid  to 
said  clerk  the  sum  of  four  dollars. 

Sec.  6.  Before  the  entry  of  any  final  decree  in  a  contested 
chancery  case,  there  shall  be  paid  to  said  clerk  the  sum  of 
three  dollars. 

Sbc.  7,  Before  the  filing  of  any  ex  parte  petition  in  chan- 
cery, there  shall  be  ppid  to  said  clerk  the  sum  of  two  dollars 
which  shall  be  in  full  of  all  fees  for  said  proceeding. 

Sex:.  8.  Before  the  filing  of  any  ex  parte  petition  at  law. 
there  shall  be  paid  to  said  clerk  the  sum  of  four  dollars  which 
shall  be  in  full  of  all  fees  for  said  proceeding. 

Se)C.  9.  For  any  and  all  services  relative  to  Ihe  receipt,  safe- 
keeping, putting  out  money,  or  purchasing,  taking  or  transp 
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ferriog  any  secority  therefor,  or  collecting  interest  thereon, 
under  the  direction  of  the  court,  not  lierein  specifically  provid- 
ed for,  such  allowance  and  compensation,  and  from  such  of  the 
parties  as  the  court  may  consider  jnst  and  aliall  direct,  by  an 
order  for  that  purpose,  after  notice  to  the  parties  to  be 
charged  therewith. 

Sbc.  10.     For  all  certified  copies,  and  exemplifications  of  Certtaed 
records,   pleadings    and   proceedings   furnished    on    request,  "'■'•"'  ■*"■ 
where  no  special  provision  is  otherwise  made,  eight  cents  for 
each  folio. 

Sec.  H.     Upon  appeal  to  supreme  court  on  writ  of  error,  wni  of 
and  in  chancery  appeals,  there  shall  be  paid  to  said  clerk  the  •'""'' "**■ 
sum  of  five  dollars  and  the  appellant  shall  furnish  copies  of 
pleadings  and  exemplification  of  records  or  proceedings  to  be 
sent. 

Sec.  12.    The  sum  or  sums  paid  as  aforesaid  shall  be  held  Pu^meat 
to  be  in  full  for  all  clerk,  entry,  judgment  and  decree  fees  in '"'"''■ 
any  suit  from  the  commencement  thereof  to  and  including  the 
issuance  and  return  of  tbe  execution  or  other  final  process. 

Sec.  13.  In  counties  where  the  county  clerk  receives  the  Dtapodtion 
fees  of  his  ofiBce,  all  or  in  part,  in  lieu  of  salary,  all  or  in  '"*'^'- 
part,  the  said  clerk  shall  pay  over  to  the  county  treasurer  the 
sum  of  two  dollars  on  eacb  and  every  suit  at  law  that  shall 
be  commenced  in  the  circuit  court;  and  in  counties  where  the 
county  clerk  is  paid  a  salary  in  lieu  of  fees  collected  by  the 
county  clerk,  pursuant  to  this  chapter,  all  fees  shall  be  paid 
over  to  the  county  treasurer  as  required  by  law. 


CHAPTER  XLVn. 
Of  Costs  and  the  Taxation  Thereof. 

Section  1.  In  each  and  every  issue  of  fact  tried  and  con- 1 
tested  before  the  court  or  jury  in  which  the  stenographer '••- 
shall  be  employed,  there  shall  be  taxed  three  dollars,  the  same 
to  be  paid  by  the  plaintiff  in  fhe  suit,  before  the  taking  of 
testimony  is  commenced,  into  the  hands  of  tbe  clerk  of  fbe 
court,  and  by  him  into  the  county  treasury,  to  apply  to  the 
credit  of  tbe  general  expense  fund,  and  if  tbe  plaintiff  shall 
prevail  in  the  suit  the  amount  so  paid  by  him  shall  be  taxed 
in  his  costs,  as  proper  disbursements. 

Sec.  2.  Where  a  transcript  of  the  stenographer's  notes,  Tnnscript  or 
taken  in  circuit  court,  is  desired  for  the  purpose  of  moving  J]|^°J«"p*"''" 
for  a  new  trial,  preparing  a  bill  of  exceptions,  or  removing 
the  cause  to  the  supreme  court,  the  amount  of  stenographer's 
fees  paid  therefor  shall  be  recovered  as  a  part  of  the  taxable 
costs  by  the  prevailing  party  in  such  motion,  or  in  the  su- 
preme court. 

Sbc.  3,  In  actions  against  foreign  corporations  where  the  swreiuy  ot 
service  of  process  is  made  upon  the  Secretary  of  State,  the  ""*'* '"' 
fee  paid  to  the  Secretary  of  State  at  the  time  of  such  service.  , 
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may  be  taxed  as  costs  to  the  plaintiff,  in  case  he  prevails  in 
the  proceedings. 

Sbc.  4.  There  shall  be  allowed  to  the  prevailing  parties 
costs  in  addition  to  the  fees  of  officers,  disbursements,  and 
witnesses  in  suits  at  law,  commenced  or  brought  into  the 
circuit  court,  by  appeal  or  otherwise,  as  follows:  For  pro- 
ceedings before  trial,  in  all  civil  cases,  fifteen  dollars;  for 
the  trial  of  any  case,  fifteen  dollars;  in  all  actions  where 
judgment  is  taken  by  default  or  upon  cognovit,  fifteen  dol- 
lars; in  all  rases  of  special  motions,  such  sum  not  exceeding 
fifteen  dollars,  as  the  court  shall  deem  just;  for  every  term 
at  which  a  cause  is  regularly  on  the  calendar  and  not  reached, 
or  is  postponed,  excluding  that  at  which  it  is  tried,  live  dol- 
lars: Provided,  That  no  such  term  fee  shall  be  allowed  to  any 
party  for  any  term  at  which  he  .was  allowed  a  continuance 
fee;  in  all  cases  heard  and  determined  on  appeal,  the  costs, 
or  such  part  thereof  as  to  the  court  shall  seem  just,  in  view 
of  the  particular  circumstances  of  each  case,  may  be  awarded 
to  either  party;  in  all  cases  of  certiorari  to  a  circuit  court, 
to  the  prevailing  party,  fifteen  dollars.  If  the  judgment  in 
certiorari  be  reversed  in  part,  and  affirmed  as  to  the  residue, 
costs  shall  be  in  the  discretion  of  the  court;  in  all  cases,  the 
party  prevailing  in  the  circuit  court  may  tax  in  addition  to 
the  costs  above  allowed  him,  such  costs  as  he  would  have  been 
entitled  to  tax  had  he  prevailed  in  the  court  below,  and  such 
costs  as  he  paid  on  taking  the  appeal,  if  he  was  appellant 
in  the  cause. 

Sec.  5.  If  the  plaintiff  in  chancery  shall  dismiss  his  bill  or 
petition,  or  if  the  same  shall  be  dismissed  for  want  of  prose- 
cution, the  defendant  shall  recover  his  costs,  except  in  those 
cases  where,  according  to  the  practice  of  the  court,  costs 
would  not  be  awarded  against  such  plaintiff  upon  a  decree 
rendered  on  hearing  the  cause. 

CoBtB  directed      gee.  6.    In  all  other  cases  where  no  special  provision  shall 

yoMirt.         j^  made  by  law,  the  costs  of  all  suits  and  proceedings  in 

chancery,  shall  be  paid  by  such  party  as  the. court  shall  direct. 

ctMtare-  Sec.  7.     In  the  following  cases,  if  the  plaintiff  recover 

judgment  by  default,  upon  confession,  verdict,  or  otherwise 
in  any  action  or  proceeding  at  law,  he  shall  recover  his  costs: 

1.  In  all  actions  of  ejectment,  or  for  waste  or  private 
nuisance,  and  in  all  proceedings  to  recover  the  possession  of 
land  forcibly  entered,  or  forcibly  or  otherwise  unlawfully  de- 
tained ; 

2.  In  all  actions  to  which  the  title  of  lands  or  tenements, 
or  right  of  way.  or  right  by  prescription  or  otherwise,  to  any 
easement  in  any  land,  or  to  overflow  the  same,  or  to  do  any 
other  injury  thereto,  shall  have  been  put  in  issue  by  the  plead- 
ings, or  shall  have  come  in  question  on  the  trial  of  the  cause ; 

3.  In  suits  and  proceedings  upon  writs  of  prohibition,  or 
information  in  the  nature  of  a  quo  warranto ; 

4.  In  all  actions  of  replevin,  and  in  all  actions  for  the 
recovery  of  any  debt  or  damages,  or  for  the  recovery  of  penal- 


Ddenduit' 

cnatalD 

chuicerj. 


PUBUC  ACTS,  1915— No.  314.  321 

ties  or  forfeitures,  in  all  teases  where  the  court  has  ezcluBive 
or  concurrent  jurisdiction; 

5.  In  all  actions  where  the  plaintiff  shall  recover  less  than 
one  hundred  dollars,  if  it  appear  that  his  claim,  as  estab- 
lished at  the  trial,  exceeded  one  hundred  dollars  and  the  same 
was  redaced  by  set-oflf;  or  if  the  suit  was  one  which  could  not 
have  been  lawfully  cotntnenced  in  justice  court; 

6.  In  actions  for  trespass  upon  land,  or  for  taking  per- 
sonal property,  where  the  court  before  whom  the  same  shall 
be  tried  shall  certify  in  their  minutes,  or  the  .jury  by  whom 
the  damages  shall  be  assessed  shall  find  and  return  in  their 
verdict,  that  such  trespass  was  wilful  and  malicious; 

7.  In  actions  for  a  false  return,  or  for  any  other  mal- 
feasance or  misfeasance  by  any  ministerial  or  judicial  officer 
in  such  capacity  or  office,  except  such  actions  against  con- 
stables or  other  ministerial  officers,  touching  their  duties  upon 
process  issued  in  civil  actions  brought  in  a  justice's  court. 

Sbc.  8.    If  the  plaintiff  in  an  action  for  assault  and  battery,  Auauit  aod 
or  false  imprisonment,  or  malicious  prosecution,  or  for  slan-  ESpriSiimOTt, 
derous  words,  or  for  libel,  recover  less  than  fifty  dollars,  such  ^^■ 
plaintiff  shall  recover  no  more  costs  than  damages. 

Sbc.  9.     If  the  plaintiff,  in  any  action  brought  to  recover  Fiowim  <a 
damages,  occasioned  by  the  erection  of  any  dam   upon  the  '""*"'  '^' 
lands  of  the  defendant,  for  manufacturing  or  milling  pur- 
poses, and  the  flowing  of  the  lands  of  the  plaintiff,  recover 
less  than  fifty  dollars,  such  plaintiff  shall  recover  no  more 
costs  than  damages. 

Sec.  10.  In  all  actions  and  proceedin)!^  in  which  the  plain-  Defsndwit 
tiff  would  be  entitled  to  costs,  upon  a  judgment  rendered  in  cortaTwhra. 
his  favor,  if,  after  the  appearance  of  the  defendant,  such  plain- 
tiff be  nonsuited,  discontinue  his  suit,  be  non  prossed  or  judg- 
ment pass  against  him  on  verdict,  or  otherwise;  or  in  case  a 
plaintiff  recover  judgment,  but  not  enough  to  entitle  him  to 
costs;  the  defendant  shall  have  judgment  to  recover  against 
such  plaintiff  his  full  costs,  which  shall  have  the  like  effect 
as  all  other  judgments. 

Sbc.  11.    When  several  persons  are  made  defendants  in  any  Deteaduita 
.  suit  or  proceeding,  or  in  any  action  in  which  the  plaintiff,  »<^"i"**- 
upon  a  recovery,  would  be  entitled  to  costs,  and  one  or  more 
of  them  shall  be  acquitted  by  a  verdict  on  the  trial,  or  by 
judgment  upon  motion  to  dismiss,  or  by  the  plaintitTs  dis- 
continuing, as  to  such  defendant,  every  person  so  acquitted    . 
shall  recover  his  costs  of  suit,  in  like  manner  as  if  judgment 
bad  been  rendered  in  favor  of  all  the  defendants. 

Sec.  12.  But  if  such  person  be  so  acquitted  in  any  action  Rewombia 
brought  for  the  recovery  of  land,  or  the  possession  thereof,  SJSmi?' 
or  for  nuisance,  waste,  trespass,  or  trespass  on  the  case  for 
any  nonfeasance  or  misfeasance,  and  if  the  judge  or  court 
before  whom  such  trial  shall  be  had,  or  such  judgment  shall 
be  given,  shall  certify  in  the  minutes  of  the  court  that  there 
was  reasonable  cause  for  making  the  person  so  acquitted  a 
defendant  in  such  action,  then  such  person  shall  not  be  en- 
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titled  to  recover  such  costs;  and  no  costs  shall  be  recovered 
against  him. 

Sec.  13.  If  in  any  action  founded  open  a  contract,  the 
plaintiff  fail  to  recover  against  one  of  several  defendants  on 
the  trial,  or  if  judgment  on  a  motion  to  dismiss  be  rendered 
in  favor  of  one  of  several  defendants ;  or  if,  b;  the  plaintiff's 
discontinuing  as  to  such  defendant,  he  be  acquitted;  snch 
defendant  shall  not  be  entitled  to  recover  costs,  unless  a  cer- 
tificate be  given  by  the  judge  or  court  before  whom  the  trial 
shall  be  had,  or  the  judgment  shall  be  given,  and  be  entered 
in  its  minutes,  that  such  defendant  was  unreasonably  and 
unnecessarily  made  a  party  to  such  action. 

Sec.  14.  Whenever,  by  the  provisions  of  any  statute,  a 
plaintilf  shall  be  entitled  to  recover  double  or  treble  the 
damages  assessed  by  a  jury,  if  such  damages  so  doubled  or 
trebled,  as  the  case  may  be,  entitled  him  to  recover  costs,  he 
shall  recover  single  costs  only  in  such  suit,  except  in  cases 
otherwise  specially  provided  for  by  law. 

Sbc.  15.  In  the  following  actions,  if  judgment  be  rendered 
for  the  defendant  upon  verdict,  motion  to  dismiss,  nonsuit, 
Hon  pros.,  discontinuance  of  the  plaintiff  or  otherwise,  in  any 
action,  certiorari,  writ  of  error  or  other  proceeding,  such  de- 
fendant shall  recover  the  amount  of  his  taxed  costs,  and  one- 
half  thereof  in  addition : 

1.  In  actions  against  public  officers  appointed  under  the 
authority  of  this  State,  or  elected  by  the  people;  or  against 
any  person  specially  appointed  according  to  law,  to  execute 
the  duties  of  such  public  officer;  for  or  concerning  any  act 
done  by  such  officer  or  person,  by  virtue  of  his  office,  or  for 
or  concerning  the  omission,  by  snch  officer  or  person,  to  do 
any  act,  which  it  was  his  official  duty  to  perform; 

2.  In  actions  against  any  other  person,  for  doing  any  act 
by  the  commandment  of  such  officers  or  persons,  or  in  their 
aid  or  assistance,  touching  the  duties  of  such  office  or  ap- 
pointment ; 

3.  In  actions  against  any  person,  for  making  any  sale,  or 
doing  any  other  act  by  avithority  of  any  statute  of  this  State. 

Sec.  16.  When  double  or  treble  costs  shall  be  awarded  to  . 
any  defendant,  the  same  shall  be  deemed  to  belong  to  such 
defendant,  and  the  officers  who  may  have  rendered  any  ser- 
vices in  such  action  to  such  defendant,  and  the  witnesses  and 
jurors  in  such  action,  shall  be  entitled  to  receive  and  retain 
only  the  single  costs  allowed  by  law  for  their  services  re- 
spectively. 

Sec.  17.  When  there  shall  be  several  issues  in  any  case, 
and  a  verdict  shall  be  rendered  for  the  plaintiff  on  one  or 
more  of  them,  and  for  the  defendant  on  another,  if  the  plain- 
tiff obtain  judgment  upon  the  whole  record,  costs  shall  be 
awarded  as  follows : 

1.  When  the  substantial  cause  of  action  was  the  same  in 
each  issue,  the  plaintiff  shall  recover  costs  on  those  issues 
which  were  found  for  him,  and  shall  not  be  liable  to  the  de- 
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fendaot  for  the  costs  of  the  issue  which  shall  have  been 
found  for  the  defendant; 

2.  When  there  are  two  or  more  distinct  causes  of  action 
in  separate  counts,  the  plaintiff  shall  recover  costs  on  those 
issues  which  are  found  for  him,  and  the  defendant  on  those 
which  are  found  in  his  favor. 

Bec.  18.    If  judgment  be  recovered  for  the  defendant  on  the  when  not 
whole  record,  the  costs  of  the  issues  which  may  be  found  for  StSSr*p»rtr. 
the  plaintiff,  shall  not  be  allowed  to  either  party. 

Bbc.  19.    When  judgment  shall  be  rendered  in  favor  of  a  De(o^«iit 
defendant,  upon  motion  to  dismiss  one  or  more  counts  in  a  on  motion"" 
declaration,  and  the  plaintiff  shall  have  judgment  on  other  t^'J^,'^ 
counts  on  such  motion,  on  verdict,  or  by  default,  the  de-  deciuation, 
fendant  shall  be  allowed  his  costs  upon  such  judgment  in  his  '  ' 
favor. 

Sec.  20.    If,  upon  a  writ  of  error,  the  judgment  be  reversed,  ^^^^ 
the  appellant  shall  recover  costs,  unless  In  such  judgment  a 
new  trial  be  ordered,  in  which  case  the  costs  on  such  reversal 
shall  be  in  the  discretion  of  the  court ;  and  if  a  judgment  be  Di^tionarr 
reversed  in  part,  and  affirmed  in  part,  costs  shall  be  awarded 
to  either  party  in  the  discretion  of  the  court. 

8ec.  21.     If,  upon  such  writ,  the  judgment  be  affirmed,  or  Duucei  tor 
the  writ  be  discontinued  or  quashed,  or  the  appellant  be  non-   ■'•J'-*'^' 
suited,  the  appellee  shall  recover  costs ;  and  also  damages  for 
the  delay  and  vexation,  to  be  assessed  in  the  discretion  of 
the  court  before  whom  the  writ  was  returnable. 

Sbc.  22.     If  the  judgment  so  affirmed  waa  rendered. after  Twka  unount 
verdict,  the  appellee  may  recover  twice  the  amount  of  his*^""^' 
taxed  bill  of  costs,  in  the  discretion  of  the  court. 

8b>c.  23.  The  court  to  which  any  writ  of  error  may  be  re-  Nasiect  to 
tumable,  or  to  which  any  appeal  may  be  made,  may  award  ^it^^r. 
costs  against  the  party  neglecting  to  file  such  writ,  or  the 
transcript  of  the  record  intended  (o  be  removed  thereby,  or 
neglecting  to  file  such  appeal,  and  the  pleadings  and  pro- 
ceedings appealed  from,  according  to  law,  and  the  rules  of 
the  court ;  and  may  also  award  coats  against  either  party  for 
any  disconti  nuance  or  default. 

Sb5C.  24.  Upon  appeals  from  probate  courts  to  a  circuit  pn«pi»«ia 
court,  and  from  the  circuit  courts  to  the  supreme  court,  costs  court.""  ' 
shall  be  paid  by  the  appellant  or  appellee,  as  shall  be  directed 
by  the  court  to  which  the  appeal  is  made;  and  upon  affirming 
any  sentence,  determination  or  decree,  or  upon  the  appeal  be- 
ing discontinued  or  quashed,  the  court  may,  in  its  discretion, 
award  damages  for  the  delay  and  vexation  caused  by  such 
appeal. 

Sbc.  25.  In  all  civil  suits  and  proceedings  by  or  in  the  name  LUbuitTor 
of  the  people  of  this  State,  instituted  by  any  officer  duly  author-  cSu'  " 
ized  for  that  purpose,  and  not  brought  on  the  relation,  or 
for  the  use  of  any  citizen,  or  upon  any  penal  statujte,  the 
people  shall  be  liable  for  costs  in  the  same  cases,  and  to 
the  same  extent,  as  if  such  suit  or  proceeding  were  insti- 
tuted by  an  individual. 
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Sec.  26.  When  a  Buit  or  proceeding  shall  be  instituted  in 
tlie  name  of  the  people  of  this  State,  on  the  relation  of  any 
citizen,  such  relator  shall  be  entitled  to  and  liable  for  costs, 
in  the  same  cases,  and  to  the  same  extent,  ae  if  snch  suit 
or  proceeding  had  been  Institnted  in  his  own  name. 

Bbc.  27.  In  suits  and  proceedings  upon  writs  of  mandamus, 
the  supreme  court  may,  in  its  discretion,  award  or  refuse  costs 
to  any  party  therein;  and  upon  refusing  an  alternate  or 
peremptory  mandamus,  the  court  may  award  costs  to  be  paid 
by  the  party  applying  for  such  mandamus. 

Sec.  28.  In  proceedings  by  attachment,  to  enforce  op  pro- 
tect the  civil  rights  or  remedies  of  parties,  or  for  the  non- 
payment of  any  sum  of  money,  costs  shall  be  awarded  to  be 
paid  by  the  offending  party. 

Sec.  29.  Costs  in  the  supreme  court  shall  be  taxed  by  one 
of  the  justices  or  the  clerk  thereof,  and  by  such  other  ofScers 
as  the  supreme  court  shall,  by  general  or  special  order,  desig- 
nate for  that  purpose;  and  upon  such  notice  to  the  opposite 
party,  as  shall  be  prescribed  by  the  general  rules  of  the  court. 

Se)c.  30.  Costs  in  the  several  circuit  courts,  and  in  muni- 
cipal courts  of  record  having  civil  jurisdiction,  may  be  taxed 
by  any  officer  authorized  to  tax  costs  in  the  supreme  court,  by 
circuit  court  commissioner,  or  the  clerics  of  the  said  circuit 
and  municipal  courts  respectively,  and  upon  the  like  notice 
as  shall  be  required  in  the  supreme  court. 

Sbc.  31.  Upon  the  settlement  of  an  execution  by  a  de- 
fendant, or  upon  settling  any  suit  or  demand,  the  sheriEf  or 
attorney  claiming  any  fees  which  shall  not  have  been  taxed, 
shall,  upon  being  required  by  the  defendant,  and  on  his  pay- 
ing the  expenses  thereof,  have  his  fees  taxed  by  some  proper 
oflScer  authorized  to  tax  costs  in  the  court  in  which  the  suit 
may  be  pending;  or  from  which  the  execution  shall  have 
bewi  issued. 

Sec.  32.  No  sheriff  or  attorney  shall  collect  any  fees  after 
having  been  required  as  aforesaid  to  have  the  same  taxed, 
without  such  taxation  having  been  made. 

Sex;.  33.  The  costs  and  expenses  of  foreclosing  any  mort- 
gage by  advertisement,  shall  be  taxed  by  some  officer  author- 
ized to  tax  costs  in  the  circuit  court,  upon  the  requisition 
of  any  party  liable  to  pay  the  same,  and  upon  such  party 
paying  the  expense  thereof. 

Sec.  34,  Every  officer  authorized  to  tax  costs  in  any  court 
for  services  rendered  in  any  proceeding  authorized  by  law, 
shall  examine  the  bills  presented  to  him  for  taxation,  whether 
such  taxation  be  opposed  or  not,  and  shall  be  satisfied  that 
the  items  charged  in  such  bill  are  correct  and  legal;  and 
shall  strike  out  all  charges  for  services,  which,  in  his  judg- 
ment, were  not  necessary  to  be  performed. 

Siw.  35.  When  there  shall  be  charges  in  a  bill  of  costs  for 
the  attendance  of  any  witness  or  for  copies  or  exemplifications 
of  documents  or  papers,  or  for  any  other  disbursements, 
except  to  officers  for  services  rendered,  such  charges  for  wit- 
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nesses  Bball  Dot  be  taxed  without  an  affidavit  stating  tlie  dlB- 
tance  they  respectively  traveled  and  the  days  they  actually 
attended;  and  such  charges  for  copies  shall  not  be  taxed 
without  an  affidavit  that  such  copies  were  actually  and  neces- 
sarily used  or  oecessarily  obtained  for  use;  nor  shall  such 
disbursements  be  allowed  without  an  affidavit  specifying  the 
items  thereof  particularly,  nor  unless  they  appear  to  have  been 
necessary  and  reasonable  in  amount,  when  in  any  case  a  party 
is  entitled  to  charge  witness  fees,  and  his  bill  of  costs  shall 
contain  an  item  or  items  for  the  attendance  and  travel  of 
the  party  himself  as  a  witness,  such  item  or  items  shall  be 
taxed  upon  affidavit  that  the  party  was  in  attendance  upon 
the  court  for  the  time  chained  for  the  purpose  of  being  sworn 
as  a  witness  and  not  io  assist  in  the  management  of  the 
cause,  and  that  the  travel  was  for  the  purpose  of  giving  his 
evidence. 

Sec,  36.     If  upon   the  trial  of  any  cause,  the  plalntifE's  Eridence  oi 
claim   shall   be  reduced  by  set-off,  or  any  other  fact  shall  etc.,  in  **' 
appear  which  will  entitle  either  party  to  costs,  or  to  double  '*"^''  '»* 
costs,  the  judge  holding  the  court  shall,  on  the  application 
of  either  party,  either  before  or  after  verdict  rendered,  cause 
an  entry  to  be  made  in  the  minutes  of  the  court,  specifying 
that  such  fact  appeared;  and  no  evidence  shall  be  received 
by  any  taxing  officer  of  such  matter,  other  than  a  certified 
copy  of  such  minutes,  or  the  certificate  of  the  judge  who 
tried  the  cause. 


CHAPTER  XLVIII. 

Fees  of  Sheriffs,  Witnesses,  Grand  and  Petit  Jurors. 

Fees  of  Sheriffs. 

Skction  1.    The  sheriff  or  other  officer,  serving  any  process  TrmveUnB 
or  paper,  shall  only  be  entitled  to  traveling  fees  for  such  '*"■ 
service,  from  the  county  seat  of  the  county  in  which  service 
was  made,  to  the  place  of  service  therein. 

Sec.  2.  For  serving  a  summons,  writ  of  replevin,  or  other  sundry  foes. 
processes  by  which  a  suit  shall  be  commenced  in  a  court  of 
law,  a  writ  of  garnishment,  or  a  summons  to  appear  and 
answer  in  chancery,  seventy  five  cents  when  service  is  made 
on  one  defendant  only,  and  for  the  service  on  each  additional 
defendant,  twenty-five  cents;  for  traveling  in  making  such 
service,  on  the  usual  traveled  route,  ten  cents  per  mile  for 
going  only,  to  be  computed  in  all  cases  from  the  court  house 
of  the  county  in  which  the  service  is  made,  or  from  the  place 
where  the  court  has  usually  been  held  therein;  for  taking  a 
bond  of  a  plaintiff  in  replevin,  or  taking  a  bond  on  the  arrest 
of  a  defendant,  or  in  other  cases  where  he  is  authorized  to 
take  the  same,  fifty  cents;  for  a  certified  copy  of  such  bond 
when  requested,  twenty-five  cents;  for  a  note  of  every  capias 
delivered  to  a  defendant  on  request,  six  cents;  for  a  copy  ~ ......[,, 
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of  every  summons,  or  declaration  seiTed  by  him,  when  made 
by  the  sheriff,  six  cents  for  each  folio;  for  a  copy  of  every 
other  writ,  when  demanded  or  required  by  law,  twenty-flve 
cents;  for  serving  an  attachment  for  the  payment  of  money, 
or  an  execation  for  the  payment  of  money,  or  a 
warrant  issued  for  the  same  purpose  and  delivered  to 
him  by  the  county  treasurer  or  any  supervisor,  for  collecting 
the  sum  of  two  hundred  and  fifty  dollars  or  less,  two  and  one- 
half  per  cent,  and  for  any  sum  more  than  two  hundred  and 
fifty  dollars,  one  and  one  quarter  per  cent;  advertising  goods 
or  chattels,  lands  or  tenements  for  sale,  on  any  execution,  if 
a  sale  be  made,  one  dollar;  and  if  the  execution  be  stayed 
PubUcktioQ  or  settled  after  advertising  and  before  sale,  fifty  cents.  The 
'*"■  fees  allowed  by  law  and  paid  to  any  printer  by  such  sheriff 

for  publishing  an  advertisement  of  the  sale  of  real  estate 
for  not  more  than  six  weeks  and  for  publishing  the  post- 
ponement of  any  such  sale,  the  expense  shall  be  paid  by  the 
Feeator  party  requiring  the  same.    The  fees  herein  allowed  for  the 

^^i^a.  service  of  an  execution  and  for  advertising  therein  shall  be 
collected  by  virtue  of  such  execution,  in  the  same  manner  as 
the  sum  therein  directed  to  be  levied;  but  when  there  shall 
be  several  executions  against  the  defendant,  at  the  time  of 
advertising  his  property,  in  the  hands  of  tlie  same  sheriff, 
there  shall  be  but  one  advertising  fee  charged  on  the  whole, 
and  the  sheriff  shall  elect  upon  which  execution  he  will  re- 
ceive the  same.  For  every  certificate  on  the  sale  of  real  estate, 
fifty  cents;  and  for  each  copy  thereof,  twenty-flve  cents, 
which,  tt^ether  with  the  register's  fee  for  filing  the  same, 
shall  be  collected  as  other  fees  on  execution ;  for 
drawing  and  executing  a  deed  pursuant  to  a  sale  of  real 
estate,  one  dollar;  serving  a  writ  of  possession  or  of  resti- 
tution, putting  any  person  into  possession  of  the  premises  and 
removing  the  occupant,  one  dollar,  and  the  same  compen- 
sation for  traveling  as  is  herein  allowed  on  other  writs ;  taking 
a  bond  for  the  liberties  of  the  jail,  fifty  cents;  summoning  a 
jury  npon  a  writ  of  inquiry,  attending  such  jury,  and  making 
and  returning  the  inquisition,  one  dollar  and  fifty  cents;  sum- 
moning a  special  jury  struck  pursuant  to  an  order  of  the  court, 
and  returning  the  panel,  one  dollar  and  fifty  cents;  summon- 
ing a  jury  pursuant  to  any  precept  or  summons  of  any  oflBcer 
in  any  special  proceeding,  one  dollar,  and  for  attending  such 
jury,  when  required,  fifty  cents;  bringing  up  a  prisoner  upon 
habeas  corpus,  one  dollar,  and  for  traveling  each  mile  from 
the  jail,  thirteen  cents;  for  attending  any  court  with  such 
prisoner,  one  dollar  per  day,  besides  actual  necessary  ex- 
penses; attending  before  any  ofiicer  with  a  prisoner  for  the 
purpose  of  having  him  surrendered  in  exoneration  of  his 
bail,  or  attending  to  receive  a  prisoner  so  surrendered,  who 
was  not  committed  at  the  time,  and  receiving  such  prisoner 
into  his  custody  in  either  case,  one  dollar;  attending  a  view, 
when  ordered  by  the  court,  one  dollar  and  fifty  cents  per  day, 
including  the  time  occupied  in  going  and  returning;  serving 
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an  attachment  upon  any  ship,  boat  or  vessel,  in  proceedings 
to  enforce  any  lien  thereon,  created  by  law,  seventy-flve  cents, 
with  snch  additional  compensation  for  his  trouble  and  ex- 
penses in  taking  possession  of  and  preserving  the  same  as 
the  officer  issuing  the  warrant  shall  certify  to  be  reasonable; 
for  making  and  i^tuming  an  inventory  and  appraisal  to  the 
appraisers,  one  dollar  for  each  day.  actually  employed,  and 
fifty  cents  for  each  half  day;  and  for  drafting  the  inventory, 
twenty-five  cents  for  each  folio,  and  for  copying  the  same, 
six  cents  for  each  folio;  for  selling  any  ship,  boat,  or  vessel, 
or  the  tackle,  apparel  or  furniture  thereof,  bo  attached,  and 
for  advertising  such  sale,  the  same  fees  as  for  sales  on  execu- 
tions; for  giving  notice  for  general  or  special  election  to  the 
inspectors  of  the  different  townships  and  wards  of  his  county, 
fifty  cents  for  each  township  or  ward,  and  the  expenses  of 
publishing  such  notices  required  by  law,  such  fees  and  ex- 
penses to  be  paid  by  the  county,  as  other  contingent  expenses 
thereof;  for  any  sen-ices  which  may  be  rendered  by  a  con- 
stable, the  same  fees  as  are  allowed  by  law  for  such  services 
to  a  constable;  for  attending  the  supreme  court  by  the  order  Atwndinc 
of  the  court,  two  dollars  and  fifty  cents  for  each  day,  to  be  SSf?" 
allowed  by  the  Auditor  General  on  the  certificate  of  the  clerks, 
and  paid  out  of  the  State  treasury ;  for  attending  a  circuit  Att«ndiii« 
court,  by  the  order  of  the  court,  two  dollars  for  each  day,  '  ~"" 
except  in  the  counties  of  Kent  and  Wayne.  In  the  county 
of  Kent,  for  attendance  on  the  said  circuit  court  shall  be  two 
dollars  and  fifty  cents  for  each  day,  to  be  allowed  and  paid 
by  the  county  in  the  same  manner  as  other  contingent  charges 
of  the  county.  In  the  county  of  Wayne  on  and  after  the  first 
day  of  January,  eighteen  hundred  and  uinety-seven,  there  shall 
be  paid  to  the  deputy  sheriffs  in  actual  attendance  on  the 
circuit  court  in  the  said  county  the  sum  of  one  thousand 
dollars  per  annum,  to  be  allowed  and  paid  as  other  contingent 
charges  of  the  county  are  paid :  Provided,  The  number  of  Provtoo, 
said  deputies  shall  not  exceed  two  for  each  judge  of  said  inraurt. 
circuit.  For  summoning  grand  or  petit  jurors  to  attend  the 
circuit  court,  fifty  cents  for  each  juror  summoned;  serving 
a  subpoena  for  witnesses,  fifteen  cents  for  each  witness  sum- 
moned and  ten  cents  for  each  mile  actually  traveled,  in  going 
only,  but  when  two  or  more  witnesses  live  in  the  same  direc- 
tion, traveling  fees  shall  be  charged  only  from  the  farthest; 
keeping  and  providing  for  debtor  in  .jail  in  all  cases  where 
the  debtor  is  unable  to  support  himself,  fifty  cents  for  each 
day,  to  be  paid  by  the  creditor  each  week,  in  advance,  and 
which  sum  the  creditor  shall  be  entitled  to  recover  from  the 
debtor;  for  mileage  on  every  execution  collected,  ten  cents 
per  mile,  for  going  only,  to  be  computed  from  the  court  house 
of  his  county;  for  selling  lands  on  the  foreclosure  of  a 
mortgage  by  advertisement,  and  executing  a  deed  to  the  pur- 
chaser and  for  all  services  required  on  such  sale,  three  dol- 
lars. And  any  sheriff  or  other  ofHcer  who  shall  demand  or  f^^Vr '" 
receive  any  greater  fees  or  compensation  for  performing  any  pMiOTfeM. 
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of  the  services  hereinbefore  meotioned  than  is  hereinbefore 
allowed,  shall,  in  addition  to  all  other  liabilities  now  provided 
by  law,  be  liable  to  the  party  injured,  or  paying  such  illegal 
fees,  in  three  times  the  amount  so  demanded,  received  or 
paid  together  with  all  costs  of  suit  or  prosecution;  and  any 
LUbiuir  sheriff  or  other  officer  neglecting  or  refusing  any  of  the  serv- 
fotnituMi.  j(,gg  required  by  law,  after  the  fees  specifi^  have  been  tMi- 
dered,  shall  be  liable  to  the  party  injured  for  all  datuages 
which  he  may  sustain  by  reason  of  such  n^lect  or  refnaal. 

Fees  of  Witnesses. 

FoTMtend-  Sec.  3,    For  attending  in  any  suit  or  proceeding  pending 

Srtd^         in  a  court  of  record,  one  dollar  for  each  day,  and  fifty  cents 

for  each  half  day.    For  traveling,  at  the  rate  of  ten  cents 

per  mile  in  coming  to  the  place  of  attendance,  to  be  estimated 

from  the  residence  of  such  witness,  if  within  this  8tate,  or 

from  the  boundary  line  of  this  State,  which   such  witness 

passed  in  coming,  if  his  residence  be  out  of  the  State. 

Attorney  not        Sbc.  4.     No  attorney  or  counsel  in  any  cause  in  which  he 

*''°^'*^'**-      may  be  interested  as  attorney  or  counsel,  shall  be  allowed 

any  fee  for  attending  as  a  witness  in  sucb  cause. 

Fees  of  Jurors, 

Attepdance  Bix.  5.  Each  grand  and  petit  juror  and  each  talesman  shall 
ami  travel.  ^  entitled  to  receive  three  dollars  for  each  day's  attendance, 
and  one  dollar  and  fifty  cents  for  each  half  day,  upon  any 
term  of  the  circuit  court,  or  before  any  court  of  record,  and 
ten  cents  for  each  mile  traveled  in  going  and  returning  by 
the  nearest  traveled  route,  to  be  paid  out  of  the  county 
treasury  of  the  county,  on  the  certificate  or  order  of  the  clerk 
or  judge  of  such  court. 


CHAPTEH  XLIX. 

Miscellaneous  Provisions  Relating  to  Fees  of  Officers, 

Fees  of  Circuit  Court  Commissioners  and  Other  Officers  and 

Persons  Authorized  to  Perform  the  Services  Herein 

Enumerated. 

Bbction  i.  Cireuit  court  commissioners  shall  be  entitled 
to  the  following  fees:  For  issuing  a  summons,  warrant  or 
attachment,  for  a  party  or  witness  to  attend  before  him,  fifty 
cents;  for  adjourning  a  cause  or  proceeding  assigned  for 
hearing,  on  request,  fifty  cents;  for  adjourning  a  cause  or 
proceeding  assigned  for  hearing,  upon  cause  shown,  one  dol- 
lar; for  attending  and  hearing  a  motion  for  an  injunction,* 
habeas  corpus,  special  motion,  or  any  other  matter  referred 
to  him,  and  making  his  decision  and  order  on  the  same,  when 
conteated,  three  dollars;  if  not  contested,   two  dollars;   for 
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taking  an  account  of  what  is  due  on  every  mortgage,  and 
the  security  accompanying  the  same,  if  any,  and  making  his 
report  thereof  to  the  court,  when  contested,  six  dollars ;  and 
when  not  contested,  three  dollars;  for  drawing  every  report, 
and  all  schedules  to  be  thereto  annexed,  in  pursuance  of  an 
order  of  reference  to  him  (except  in  case  of  reference  to 
compute  amount  due  on  mortgage),  twenty  eents-  for  each 
folio;  for  copies  of  reports,  and  all  other  proceedings  fur- 
nished on  request,  ten  c^its  for  each  folio;  for  examining  into 
circumstances  of  sureties,  and  certifying  his  opinion  to  the 
court,  two  dollars;  for  appointing  any  person  to  appear  as 
next  friend  for  an  infant,  fifty  cents;  for  inspecting  and 
examining  an  infant  or  infants  who  want  guardians  ap- 
pointed, inquiring  who  are  willing  to  become  guardians  and 
into  their  competency,  the  proposed  security,  and  the  com- 
petency thereof,  and  certifying  the  facts  to  the  court,  three 
dollars — whether  the  same  be  for  one  or  more  infants  in  the 
same  petition;  for  taking  depositions  of  witnesses,  ten  cents 
for  each  folio;  for  drawing  every  advertisement  of  public 
notice  of  the  sale  of  property,  to  be  sold  by  him,  two  dollars ; 
for  posting  notices  of  the  sale  of  real  estate,  one  dollar,  and 
in  addition  thereto,  ten  cents  a  mile  for  traveling  by  the 
nearest  traveled  route;  for  attending  at  the  time  and  place 
of  sale,  and  adjourning  the  same,  two  dollars;  and  ten  cents 
per  mile,  travel  fees,  both  ways;  for  attending  and  making 
the  sale,  three  dollars;  and  ten  cents  per  mile  travel  fees, 
both  ways;  for  executing  the  deed  or  deeds  of  real  estate 
sold,  two  dollars  for  each  deed  necessarily  executed;  for 
making  his  report  of  such  sale,  when  required  to  be  made,  and 
filing  the  same,  fifteen  cents  for  each  folio;  for  settling  the 
form  of  a  deed  to  be  executed  under  his  direction  by  a  third 
person,  under  a  decree  or  order,  one  dollar;  for  superintend- 
ing and  certifying  the  payment  of  money,  when  paid  under 
hie  direction  by  order,  and  having  tlie  same  properly  accepted, 
two  dollars;  but  no  fees  to  be  allowed  for  the  payment  of 
money  arising  from  sales  to  a  party  in  the  suit  or  into  court; 
for  examining  into  the  circumstances  and  sufSciency  of  sure- 
ties, in  every  bond  of  recognizance  entered  into  before  him. 
and  approving  or  rejecting  the  same,  fifty  cents;  for  taxing 
every  bill  of  costs,  including  the  bill  of  the  ofiieers  of  the 
court,  and  reporting  the  amount  taxed,  if  approved,  one  dol- 
lar; if  not  approved,  fifty  cents;  for  every  notice  to  any  party, 
officer  or  person,  required  by  law  to  be  given,  twenty-five 
cents;  for  administering  an  oath,  twenty-flve  cents;  for  certify- 
ing each  exhibit  shown  to  a  witness,  twenty-five  cents;  for 
signing  a  judgment,  twenty-five  cents;  for  every  precept  for  a 
jury,  twenty-five  cents ;  for  taking  and  reducing  to  form  every 
recognizance  entered  into  before  him,  fifty  cents;  for  drawing 
every  complaint  to  obtain  possession  of  premises,  fifty  cents; 
for  every  order  for  a  commission  to  take  testimony,  fifty  cents ; 
for  settling  and  certifying  interrogatories  to  be  annexed  to  a 
commission,  one  dollar;  for  every  order  for  the  examination 
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of  witnesses,  conditionaDj  or  upon  proceedings  to  perpetuate 
testimony,  fifty  cents;  for  eacli  day'a  attendance  in  taking 
such  teetimonj,  three  dollars,  and  for  eacli  folio,  ten  cents; 
for  presiding  and  condncting  any  trial  by  jury,  receiving  and 
entering  the  verdict  or  discharging  the  jury,  or  trying,  any 
issue  in  special  proceedings  without  a  jury,  three  dollars  for 
each  day  while  necessarily  engaged  in  such  trial;  for  receiving 
and  filing  the  petitions  and  accompanying  papers  of  an  in- 
solvent debtor,  fifty  cents;  for  every  order,  certificate,  war- 
rant or'appointment  of  assignees  in  such  proceedings,  one 
dollar;  for  deciding  on  the  propriety  of  directing  the  assign- 
ment of  the  estate  of  an  insolvent  debtor,  three  dollars;  for 
taking  the  acknowledgment  of  any  conveyance  or  mortage 
of  real  estate  or  other  instrument  which  may  be  recorded, 
twenty-five  cents  for  the  first  person  acknowledging,  and  ten 
cents  for  each  additional  person;  and  when  the  execution  of 
any  conveyance  or  mortgage  of  real  estate  or  other  instrument 
is  proven  by  two  witnesses,  fifty  cents;  for  taking  surrender 
of  principal  in  any  cause,  fifty  cents;  for  committing  such 
principal,  fifty  cents;  for  warrant  of  restitution  to  put  any 
person  or  persons  in  possession  of  land  or  premises,  one 
dollar;  for  making  any  order  in  any  cause  not  herein  specified, 
fifty  cents;  for  all  internal  revenue  stamps  necessarily  used 
in  any  case  he  shall  be  allowed  and  paid  the  actual  cost 
of  such  stamps;  when  a  commissioner  is  authorized  to  adver- 
tise in  a  newspaper,  property  for  sale,  or  for  parties  to  appear 
before  him  to  prove  debts  or  exhibit  claims,  he  shall  be  allowed 
therefor  the  legal  rates  of  advertising  in  such  papers,  what  he 
shall  legally  pay;  and  when  money  is  ordered  to  be  put  out 
by  a  commissioner,  and  when  an  estate  is  sold  by  a  commis- 
sioner, under  an  order  on  them,  the  commissioner  shall  be 
allowed  all  necessary  disbursements  actually  paid  by  him,  and 
such  further  allowance  by  way  of  commission  as  the  court 
shall  direct,  after  notice  thereof  to  the  party  to  be  charged 
therewith,  but  this  shall  not  be  construed  to  apply  to  sales 
of  mortgaged  premises;  when  a  commissioner  shall  take  an 
account  of  an  estate,  or  of  any  administration  thereof,  or 
any  account  between  parties  in  trade,  or  shall  take  any  other 
account,  (except  upon  mortgage)  under  decree  or  order  not 
included  in  the  foregoing  provisions,  or  when  extra  services 
shall  be  rendered  by  a  commissioner  in  taking  or  stating  an 
account,  the  court  may  make  such  further  allowance  beyond 
the  fees  herein  specified  as  under  the  circumstances  may  be 
just  and  reasonable,  upon  the  notice  of  the  party  to  be  charged 
therewith;  when  any  other  person  is  authorized  to  perform 
any  of  the  duties  hereinbefore  mentioned  to  be  done  or  per- 
formed by  a  circuit  court  commissioner,  snch  person  shall  be 
entitled  to  and  receive  the  same  fees  as  are  hereinbefore 
No  other  teat,  allowed  to  Circuit  court  commissioners  for  like  services.  Said 
commissioner  shall  have  no  fees  for  any  services  not  herein 
specified. 
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Fees  of  Commissioners  in  Counties  of  Two  Hundrecl  Thousand 
Population. 

Sec.  2.  Before  any  action  or  proceeding  for  the  recovery  of  in  "^^Jj"" 
possession  of  lands  and  buildings  shall  tw  commenced  before  °°™ 
circuit  court  commissioners,  in  counties  having  a  population 
of  two  hundred  thousand  or  more  people,  there  shall  be  paid  to 
the  clerk  of  said  commissioners,  by  the  party  bringing  the 
same  the  sum  of  one  dollar  and  fifty  cents:  Provided,  That  P""1»°' 
there  is  only  one  defendant  to  said  action  or  proceeding,  d^idut. 
Should  there  be  more  than  one  defendant  to  such  action  or 
proceeding,  the  party  bringing  the  same  shall  pay  to  said 
clerk  an  additional  sum  of  one  dollar  for  each  additional 
defendant.  The  constable  serving  the  summons  in  said  action 
or  proceeding  shall  receive  for  his  sen'ices  the  sum  of  one 
dollar  for  each  defendant  served  by  him.  And  before  any 
affidavit  on  appeal  or  writ  of  certiorari  shall  be  served  on 
either  of  said  commissioners,  in  addition  to  the  costs  now 
provided  by  law  for  making  returns  to  appeals  on  certiorari, 
the  further  sum  of  four  dollars  shall  be  paid  to  said  clerk 
by  the  appellant  or  plaintiff  in  error,  and  the  clerk  therewith 
shall  pay  the  eiitrj'  fee  in  the  circuit  court  and  at  the  same 
time  file  therein  the  return  to  the  appeal  or  certiorari,  as  the 
case  may  be.  The  moneys  so  paid  shall  be  for  the  use  of  Moae;stobe 
the  said  county  and  shall  be  held  in  full  of  all  fees  now  i^L^tkef 
allowed  by  law  to  said  commissioners,  from  the  commence- 
ment of  such  proceeding  to  and  including  the  issuing  of  such 
final  process  as  may  be  necessary  to  give  effect  to  an  order 
or  judgment  of  such  commissioner.  The  sum  or  sums  so 
paid,  including  jury  fees,  shall  be  taxed  as  costs  of  suit  in 
favor  of  the  party  paying  the  same  if  he  be  the  prevailing 
party  in  the  action  in  addition  to  any  other  to  which  he  may 
be  entitled  by  luw.  Any  cause  or  proceeding  pending  before 
either  of  said  commissioners  in  said  county  at  the  time  this 
act  goes  into  operation,  shall  be  heard  and  disposed  of  accord- 
ing to  the  law  and  practice  now  in  force. 

Fees  of  Appraisers,  Commissioners  and  Others. 

Sec.  3.    All  appraisers  of  estates  of  deceased  persons,  com-  AppnJMra. 
missioners   to   adjust   claims    against   deceased   persons,   ap-£^^,  mc. 
praisers   of   property   taken   on  any   writ  of  attachment  or 
replevin,  persons  appointed  under  any  legal  process  or  order 
for  assigning  dower  or  making  partition  of  real  estate,  sheriffs' 
aids  in  criminal   cases  or  in  the  execution  of  legal  process, 
where  no  express  provision  is  made  for  compensation  therefor, 
shall  be  entitled  to  two  dollars  for  each  day  and  one  dollar 
for  each  half  day  for  their  services,  and  six  cents  a  mile  for 
travel  in  going  and  returning:    Provided,  That  appraisers  of  provtM. 
estates  of  deceased  persons,  commissioners  appointed  iu  pro-  ISSSSS"" 
bate  court  to  set  off  dower  or  to  make  partition  of  the  real 
estate,  and  commissioners  appointed  to  adjust  claims  against 
deceased  persons,  shall  have  such  further  compensation  as  the,  ^  , 
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probate  coart,  after  such  notice  as  such  court  shall  direct  to 
the  parties  intereKted  in  the  premises,  shall  deem  proper  and 
by  an  order  shall  allow. 

Fees  for  Publishing  I^gal  Notices. 

pi^ucBUon  of  Bbc.  4.  For  publishing  any  legal  notice,  or  any  order, 
••f"  Mt  .  pitdtJoQ^  summons,  or  any  other  proceedings  or  advertisemeat, 
required  by  law  to  be  published  in  any  newspaper,  the  cost  of 
publishing  such  advertisemeot  shall  not  exceed  the  rate  of 
seventy  cents  per  folio  for  the  first  insertion,  and  thirty-five 
cents  per  folio  for  each  subsequent  insertion. 

General   Provisions. 

^^j^  Sec.  5.     The  allowance  of  any  fees  by  this  chapter,  shall 

not  apply  to  any  case  where  s|)ecia]  provision  is  otherwise 
made  by  law  for  any  particular  service,  but  the  fees  for  such 
service  shall  be  such  as  are  provided  in  the  statute  requiring 
the  service,  or  providing  the  compensation  therefor. 
8«»w  °'^'       Sec.  6.    The  Secretary  of  State,  Auditor  General.  Treasurer 
top^eea.      and  Attorney  General,  respectively,  shall  l)e  authorized  to  re- 
quire searches  in  the  respective  ofHces  of  each  other,  and  in 
the  offices  ot  the  clerks  of  the  supreme  court,  of  the  several 
circuit  courts,  or  of  registers  of  dwids,  for  any  papers,  records 
or  documents  necessary  to  the  discharge  of  the  duties  of 
their  respective  offices,  and  to  require  copies  thereof,  and  ex- 
tracts therefrom,  without  the  payment  of  any  fee  or  charge 
whatever. 
"FoUo"  Sec.  7.    The  term  "folio,"  when  used  as  a  measure  for  com- 

deflD«d.  puting  fees  or  compensation,  shall  be  construed  to  mean  one 

hundred- words,  counting^  every  figure  necessarily  used,  as  a 
word;  and  any  portion  of  a  folio,  when  in  the  whole  draft  or 
paper  there  shall  not  be  a  complete  folio  and  when  there 
shall  be  any  excess  over  the  last  folio,  shall  be  computed  as 
a  folio. 

Sbc.  8.  No  judge  of  any  court,  justice,  sheriff  or  other 
officer  whatsoever,  or  other  person  to  whom  any  fees  or 
compensation  shall  be  allowed  by  law  for  any  service,  shall 
take  or  receive  any  other  or  greater  fee  or  reward  for  such 
service,  but  such  as  is  or  shall  be  allowed  by  the  laws  of  this 
State, 
t  Bec,  9.  No  fee  or  compensation  allowed  by  taw,  shall  be 
demanded  or  received  by  any  officer  or  person  for  any  service, 
unless  such  service  was  actually  rendered  by  him;  but  this 
section  shall  not  prevent  any  officer  from  demanding  any 
fee  herein  allowed  for  any  service  of  which  he  is  entitled  by 
law  to  require  the  payment  previous  to  rendering  such 
service. 

Sec.  10.  A  violation  of  either  of  the  two  last  sections  shall 
be  deemed  a  misdemeanor;  and  the  iwrson  guilty  thereof  shall 
be  liable  to  the  party  aggrieved  for  treble  the  damages  sus- 
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taJDed  b.r  liim,  and  such  violation  shall  be  a  cause  for  forfeit- 
ure of  office. 

Bbc.  11.    No  fee  shall  be  taxed  for  services  as  having  been  Ni>t«eri>r 
rendered  by  any  attorney,  clerk,  sheriff,  or  other  officer,  in  the  ?SidSreii?°* 
progress  of  a  cause,  unless  such  service  was  actually  rendered, 
except  when  otherwise  expressly  provided. 

Sec,   12.     The   legal  fees  paid  for   certified  copies  of  theFeeefor 
depositions  of  witnesses,  flJed  in  any  clerk's  ofBce,  and  of  ^S"' 
any  documents  or  papers,  recorded  or  filed  in  any  public 
office,  necessarily  used  on  the  trial  of  a  cause,  or  on  the 
assessment  of  damages,  shall  be  allowed  iu  the  taxation  of 
costs. 

Sbc.  13.     Every  officer,  upon   receiving  any  fees  for  any  b«=«i?'  ^  *» 
official  duty  or  service,  shall,  if  required  by  the  person  pay-  '^^^  °'  °"' 
ing  the  same,  make  out  in  writing  and  deliver  to  such  person, 
a  particular  account  of  such  fees,  specifying  for  what  they 
pesiiectively  accrued,  and  shall  receipt  the  same;  and  if  he^^y'o"" 
refuse  or  neglect  to  do  so,  he  shall  be  liable  to  the  party 
paying  the  same  for  three  times  the  amount  so  paid. 


CHAPTER  L. 

Appeals  to  the  Supreme  Court  in  Actions  at  Law  and  in 
Chancery. 

Writs  of  Error. 

RiK-no.N   1.     Writs  of  error  upon  any  final  judgment   or  wnts^enor 
determination,  may  issue  of  course,  out  of  the  supreme  court,  ot  coune. 
in  vacation  as  well  as  in  term,  and  shall  be  returnable  to  the 
same  court. 

Sec.  2.    No  writ  of  error  shall  operate  to  stay  or  supersede  ^^^f*^ 
the  execution  in  any  civil  action,  unless  the  appellant  with  wituoutlSDnd. 
two  sufficient  sureties,  shall  give  bond  to  the  appellee  with 
condition  that  the  appellant  shall  prosecute  his  writ  to  effect, 
and  shall  pay  and  satisfy  such  judgment  as  shall  be  rendered 
against  him  thereon :     And  Provtdcd,  That  where  such  judg-  F™;'?"' 
ment   is  rendered  in  an  action  to  recover  the  possession  ot  actiow  under 
lands,  brought  under  the  provisions  of  chapter  thirty  of  this  ■^'p^ot  so. 
act,  if  the  writ  of  error  be  sued  out  by  the  defendant  in  said 
action,  said  bond  shall  be  in  a  penalty  of  not  less  than  twice 
the  amount  of  the  annual  rental  value  of  the  premises  in  dis- 
pute, and  shall  also  in  addition  to  the  foregoing  conditions 
contain  a  further  condition,  that  if  the  plaintiff  obtain  resti- 
tution of  said  premises  in  said  suit,  the  said  defendant  will 
forthwith  pay  all  rent  due  or  to  become  due,  or  the  rental 
value  thereof  during  the  time  the  same  has   been  detained 
by  the  defendant  to  the  plaintiff  for  the  premises  described  in 
the   complaint,   up   to   the   time   said   plaintiff  shall   obtain 
possession  thereof,  together  with  the  costs  of  suit  in  prose- 
cuting said  complaint  and  obtaining  restitution  of  said  prem- 
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stftyot  by  writ  of  certiorari  forthwith.    Upon  the  issue  of  such  writ 

proceedingg,      ^Y^e  supreme  court  may,  upon  proper  cause  siiown,  stay  the 

proceedings  in  the   circuit  court  pending  their  decision  on 

such  writ.    Or  such  decision  may  be  reviewed  by  assignment 

of  error  under  a  writ  of  error  sued  out  to  review  the  final 

judgment  in  the  cause  in  case  such  party  shall  plead  over  and 

a  final  judgment  upon  the  merits  shall  be  rendered  against 

bim. 

Writ  of  Sec.  15.    Upon  the  filing  of  a  petition  for  a  writ  of  certiorari 

S^J^^         in  such  case,  the  same  shall  be  allowed  and  the  writ  issued. 

unless  the  justice  or  justices  considering  the  application  shall 

affirmatively  determine  from  a  consideration  of  the  petition 

for  such  writ,  and  the   brief  accompanying  the  same,  that 

such  petition  does  not  present  a  meritorious  question. 

CobW.  Sdc.  16.     The  party  prevailing  on  a  writ  of  certiorari  in 

any  proceeding  of  a  civil  nature,  shall  be  entitled  to  his  costs 

against  the  adverse  party  in  all  cases;  and  in  case  such  writ 

shall  appear  to  have  been  brought  for  the  purpose  of  delay  or 

vexation,  the  court  may  award  double  costs  to  the  prevailing 

party. 

R«mov«i  Skc.  17.    If  either  party  shall  wish  to  have  any  cause,  which 

coufcof^     has  been  submitted  to  the  court  upon  a  case  made,  removed 

made.  ^^  ^f,^  guprgimi  court,  the  clerk  of  the  circuit  court  shall,  after 

judgment   thereon,  certify   such   case  agreed  upon,  and  the 

judgment  thereon,  to  the  supreme  court,  and  the  supreme 

court  shall   thereupon   be  possessed   of  the  cause,  and  may 

give  such  judgment  and   award   such   costs  as  justice  may 

require;  and  any  case  made  after  judgment  in  any  circuit 

court,  and  agreed  upon  by  the  parties,  or  settled  hy  the  court, 

may  be  removed  to  the  supreme  court  in  like  manaer  without 

a  bill  of  exceptions  or  writ  of  error, 

Of  Chancery   Appeals. 

When  appeal        Bec.    18.     Any  plaintiff  or  defendant,   who  may  consider 

ma;  be  made,  jiimself  aggrieved  by  an  order  sustaining  or  overruling  any 

motion  to  dismiss,  based  on  jurisdictional  grounds,  or  issues 

which  under  the  former  practice  would  have  been  raised  by 

demurrer,  plea  to  the  jurisdiction  or  other  dilatory  plea,  or 

by  the  decree  or  final  order  of  the  circuit  court  in  chancery, 

in  any  cause,  may  appeal  therefrom   to  the  supreme  court: 

Proviao.  when  Provided,  That  when  an  appeal  is  taken  from  an  order  sustain- 

drc^courtia  iag  Of  overruling  a  motion  to  dismiss,  the  case  shall,  upon 

chancery.         decision  thereof  by  the  supreme  court,  be  remanded  to  the 

circuit  court  in   chancery,  and  the  plaintiff  may  amend  his 

bill  of  complaint  or  the  defendant  may  file  his  answer,  as  the 

case  may  be,  within  such  time  as  the  supreme  court  may 

prescribe,  and  the  cause  shall  then  be  disposed  of  as  though 

no  appeal   had  been  taken:     Provided  further,  That  where 

there  are  two  or  more  defendants  a  portion  of  whom  only 

moved  to  dismiss,  all  proceedings  shall  be  stayed  as  to  the 

other  defendants,  except  filing  and  serving  pleadings,  until 
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such  motion  is  finally  disposed  of:  Protpid^d  further,  That  no  Further 
such  appeal  may  be  taken  from  an  order  denying  a  motion  toSpJ^^J""" 
dismiss,  except  upon  an  order  signed  by  a  justice  of  the  su  "Uowed. 
preme  court  allowing  such  appeal;  but  such  appeal  shall  be 
allowed  in  all  cases  unless  the  justice  or  justices  considering 
the  application  shall   affirmatively  determine  that  the  peti- 
tion for  the  allowance  of  such  appeal  does  not  present  a  meri- 
torious question. 

Sbc.  19.  Any  party  desiring  to  appeal  from  the  order  or  c^o' 
decree  of  the  circuit  court  in  chancery  shall,  within  twenty  'p^**"' 
days  after  the  entry  of  such  order  or  decree,  file  or  cause  to  i 

be  filed  a  claim  of  appeal  in  writing  with  the  clerk  of  the 
court  where  such  decree  or  order  was  eptered,  and  shall  also 
within  the  said  twenty  days  pay  a  fee  of  five  dollars  to  the 
clerk:  Provided,  That  when  any  order  or  decree  is  entered  p™'""". 
in  vacation,  the  time  for  taking  an  appeal  shall  be  computed  ^?^e. 
from  tbfe  time  of  the  service  of  notice  of  such  decree  as  pro- 
vided by  law, 

Sbc.  20.     The  circuit  court  in  which  such  decree  or  order  Eiiomion 
was  rendered  or  the  judge  of  such  court  at  chambers,  or  any  tor'l^petti. 
justice  of  the  supreme  court  may,  upon   cause  shown  and 
notice  to  the  opposite  party,  extend  the  time  for  taking  or  per- 
fecting any  appeal:  Provided,  That  the  time  for  perfecting  Provtoo, 
an  appeal  shall  not  be  extended  for  more  than  one  year  from  exilfuiM. 
the  entry  of  the  order  or  decree  appealed   from;  Provided  Fnrtbei. 
fitrther,  That  the  time  in  which  appeals  may  be  taken  and  JJJi^^in  of 
perfected  may  be  extended,  not  exceeding  six  months  from  »i»  monihB. 
the  expiration  of  the  time  herein  8i>ecified,  by  the  supreme 
court  or  one  of  the  supreme  court  justices  at  chambers,  when 
any  party  has  been  prevented  from  taking  or  perfecting  such 
appeal  by  circumstances  beyond  his  control.    Such  extension 
shall  only  be  made  on   special  motion  and  after  a  proper 
showing. 

Sbc.  21.  No  appeal  shall  oi>erate  to  stay  proceedings  inBondtoaur 
said  cause,  unless  the  party  taking  such  appeal  shall,  within  p"x^«*^'"<»' 
the  time  allowed  for  perfecting  such  appeal,  file  with  the 
clerk  of  said  court  a  bond  to  the  appellee  or  appellees  with 
sufficient  surety  or  sureties  to  be  approved  by  the  circuit 
judge  or  a  circuit  court  commissioner  of  said  county  or  a 
justice  of  the  supreme  court,  and  with  such  penalty  as  such 
judge  or  commissioner  shall  approve,  conditioned  for  the 
performance  or  satisfaction  of  the  decree  or  final  order  of  the 
supreme  court  in  the  cause,  and  payment  of  all  costs  of  the  ap- 
pellee or  appellees  in  the  matter  of  the  appeal.  When  the  ap- 
peal is  taken  from  a  decree  of  foreclosure  of  a  mortgage  or 
land  contract,  the  further  condition  of  the  bond  shall  be  to  pay 
to  the  appellee  the  damages  which  may  result  to  the  appellee 
from  the  stay  of  proceedings,  in  which  damages  the  appellant 
shall  be  held  to  have  contemplated  the  fair  rental  value  of  the 
premises  affected,  which  damages  in  the  case  of  foreclosure 
of  land  contract  shall  be  computed  as  starting  within  six 
weeks  from  the  date  of  the  decree  which  may  be  appealed 
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from,   and   in    foreclosure   of   mortgages,   as   starting  seven 
Proviso.  months  and  two  weeks  from  the  date  of  said  decree:  Provided, 

■JiSr3S.         hoicevcr,  That  in  no  event  shall  such  damages  be  awarded  the 
appellee  in  said  cause  under  such  a  bond  in  a  greater  amonnt 
than  the  amount  of  the  deficiency  reported  by  the  circuit 
court  commissioner  on  the  final  sale  of  said  premises,  if  the 
Nirticejrf         order  of  sale  be  afilrmed  by  the  supreme  court.    Notice  of  the 
rar»pDro<^     application  for  the  approval  of  such  bond  shall  be  given  to 
of  bond.  jjjg  appellee  or  appellees  as  on  other  motions,  which  notice 

shall  contain  the  penalty  and  the  names  of  the  sureties  of  the 
proposed  bond,  and  upon  the  hearing  of  said  application  such 
appellee  or  appellees  shall  be  heard  as  to  the  sufiQcieucy  of 
the  penalty  named  in  and  the  responsibility  of  the  sureties 
Proviso,  proposed  to  such  bond:  Provided,  That  in  case  such  bond  be 

^cujTcourt     approved  by  a  circuit  court  commissioner,  the  circuit  court 
conunisBionor.   jn  which  such  decree  or  final  order  was  rendered  or  the  judge 
of  such  court  at  chambers  may  on  motion  order  an  additional 
bond  and  fix  the  penalty  therein  and  approve  the  sureties 
Furtber  thereto:   Provided  further ,- That  the  supreme  court  or  any 

SdditioDai        Justice  thereof  may  on  special  motion  and  proper  showing 
bond.  after  such  appeal  has  been   perfected,  order  an  additional 

bond  and  fix  the  penalty  thereof  and  approve  the  sureties 
thereto. 
Evidence.  ti^cc.  22.    The  evidence,  if  any,  taken  on  the  hearing  on  said 

howseioed.  causc  in  open  court  or  before  a  circuit  court  commissioner 
or  by  deposition  or  in  any  other  manner,  shall  be  settled  for 
review  in  the  same  manner  and  within  the  same  time  as  is 
provided  by  law  or  the  rules  of  court  for  the  settlement  of 
bills  of  exceptions, 
star  of  Sex:.  23.     No  stay  of  proceedings  upon  any  final  order  or 

praceedinsi.  ((eeree  rendered  in  any  circuit  court  in  chancery  shall  here- 
after be  granted  or  allowed  for  the  purpose  of  settling  a  case 
therein  and  taking  and  perfecting  an  appeal  therefrom,  for 
a  longer  period  than  twenty  days  from  the  entry  of  such 
decree  or  order,  unless  the  party  applying  for  such  stay,  if 
Bond.  a  decree  shall  have  been  rendered  against  him,  shall  execute 

to  the  adverse  party  a  bond  with  sufficient  surety  or  sureties 
in  such  sum  as  the  circuit  judge  before  whom  the  case  was 
tried  shall  designate,  conditioned  for  the  performance  and 
satisfaction  of  such  decree  or  fiual  order  if  the  same  be  not 
set  aside  or  reversed,  and  that  if  an  appeal  be  taken  from 
such  decree  or  order,  the  appellant  shall  prosecute  such  ap- 
peal to  effect,  and  shall  perform  and  satisfy  such  decree  as 
shall  be  rendered  against  him  thereou.  When  the  appeal  is 
taken  from  a  decree  of  foreclosure  of  a  mortgage  or  land 
contract,  the  further  condition  of  the  bond  shall  be  to  pay 
to  the  appellee  the  damages  which  may.  result  to  the  appellee 
from  the  stay  of  proceedings,  in  which  damages  the  appellant 
shall  be  held  to  have  contemplated  the  fair  rental  value  of 
the  premises  afi'ected,  which  damages  in  the  case  of  fore- 
closure of  laud  contract  shall  be  computed  as  starting  within 
six  weeks  from  the  date  of  the  decree  which  may  be  appealed 
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from,  and  in  the  foreclosufe  of  mortgages,  as  starting  seven 
months  and  two  weeks  from  the  date  of  said  decree:  Pro-Troviao. 
vided,   however,   That   in   no   event   shall   such    damages   be  unde?boiid. 
awarded  the  api^ellee  in  said  cause  under  such  a  hond  in  a 
greater  amount  than  the  amount  of  the  deficiency  reported  by 
the  circuit  court  commissioner  on  the  final  sale  of  said  prem- 
ises if  the  order  of  sale  be  affirmed  by  the  supreme  court. 
Notice  of  the  time  and  place  when  such  bond  will  be  presented  Notice  or 
to  the  circuit  judge  for  approval  shall  be  served  upon  the  ""*""  ■ 
adverse  party  as  on  other  motions :  Provided,  That  in  case  the  ProviBp. 
party  applying  for  such  stay  of  proceedings  shall  be  unable  ^StSSd? 
to  give  such  bond  by  reason  of  poverty,  the  judge  may  upon 
due  proof  of  inability  for  such  reason  grant  such  stay  without 
requiring  such  bond,  for  such  reasonable  time  as  the  judge 
may  determine:  Provided  further,  That  no  other  or  further  FurUiw 
bonds  shall  be  required  to  stay  proceedings  upon  any  appeal  oihei  bonds 
from  such  decree  or  final  order  by  or  on  behalf  of  the  party  "*  required, 
filing  such  bond. 

Sec.  24.  It  shall  be  the  duty  of  the  clerk  of  such  court,  duw  ot  derk. 
upon  payment  to  him  of  the  said  sum  of  five  dollars  as  his 
fees,  by  the  appellant,  to  attach  together  the.  original  bill, 
process,  answer,  and  all  other  proceedings,  processes,  mo- 
tions, notices,  orders  and  decrees  which  have  been  filed  in 
said  cause,  together  with  the  testimony  as  settled  in  the  said 
cause,  and  also  a  copy  of  all  journal  and  calendar  entries 
and  all  other  proceedings  of  record  in  the  cause  not  embraced 
in  the  original  papers  hereinbefore  mentioned,  and  transmit 
the  same,  together  with  his  certificates  of  the  genuineness 
of  the  said  originals  and  the  correctness  of  said  copies  of 
such  journal  and  calendar  entries  and  records,  to  the  supreme 
court  within  fifteen  days  after  such  appeal  shall  be  perfected. 
Such  appeal  shall  be  deemed  to  be  perfected,  upon  the  filing 
of  the  claim  of  appeal,  and  payment  of  the  clerk's  fee,  as 
hereinbefore  provided,  unless  it  shall  be  necessary  to  settle 
a  case.  In  such  event,  said  appeal  shall  be  deemed  to  be  per- 
fected when  such  case  shall  be  settled  and  signed. 

Src,  25.  Upon  any  order  or  decree  of  the  circuit  court  in  Action  of 
chancery  being  brought  by  appeal  to  the  supreme  court,  that  SSrt" 
court  shall  examine  all  errors  that  may  be  assigned  or  found 
in  such  order  or  decree,  and  shall  hear  and  determine  such 
appeal,  and  all  matters  concerning  the  same,  and  shall  have 
power  to  reverse,  affirm  or  alter  such  order  or  decree,  and  to 
make  such  other  order  or  decree  therein  as  shall  be  just. 

Sgc.  26.    When  an  appeal  shall  have  been  so  heard  and  de  Re^rds,  etc., 
termined,  the  records  and  flies  sent  from  the  circuit  courts  miitaj'w 
in    chancery,   together  with   the   proceedings  and   decree  or  l^^h^lJJ* 
order  of  the  supreme  court  therein,  and  all  things  concern- 
ing the  same  shall  be  remitted  to  the  circuit  court  in  chan- 
cery, for  the  proper  county,  when  such  further  proceedings 
shall  be  thereupon  had  as  may  be  necessary  to  carry  such  de- 
cree or  order  into  effect. 
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from,  and  in  foreclosure  of  mortgages,  as  starting  seven 
months  and  two  weeks  from  the  date  of  said  decree:  Provided, 
however,  That  in  no  event  shall  such  damages  be  awarded  the 
appellee  in  said  cause  under  such  a  bond  in  a  greater  amount 
than  the  amount  of  the  deficiency  reported  by  the  circuit 
court  commissioner  on  the  final  sale  of  said  premises,  if  the 
order  of  sale  be  affirmed  by  the  supreme  court.  Notice  of  the 
application  for  the  approval  of  such  bond  shall  be  given  to 
the  appellee  or  appellees  as  on  other  motions,  which  notice 
shall  contain  the  penalty  and  the  names  of  the  sureties  of  the 
proposed  bond,  and  upon  the  hearing  of  said  application  such 
appellee  or  appellees  shall  be  heard  as  to  the  suflBciency  of 
the  penalty  named  |n  and  the  responsibility  of  the  sureties 
proposed  to  such  bond :  Provided,  That  in  case  such  bond  be 
approved  by  a  circuit  court  commissioner,  the  circuit  court 
in  which  such  decree  or  final  order  was  rendered  or  the  judge 
of  such  court  at  chambers  may  on  motion  order  an  additional 
bond  and  fix  the  penalty  therein  and  approve  the  sureties 
thereto:  Provided  further,- That  the  supreme  court  or  any 
justice  thereof  may  on  special  motion  and  proper  showing 
after  such  appeal  has  been  perfected,  order  an  additional 
bond  and  fix  the  penalty  thereof  and  approve  the  sureties 
thereto. 

8ec.  22.  The  evidence,  if  any,  taken  on  the  hearing  on  said 
cause  in  open  court  or  before  a  circuit  court  commissioner 
or  by  deposition  or  in  any  other  manner,  shall  be  settled  for 
review  in  the  same  manner  and  within  the  same  time  as  is 
provided  by  law  or  the  rules  of  court  for  the  settlement  of 
bills  of  exceptions. 

Sdc.  23.  No  stay  of  proceedings  upon  any  final  order  or 
decree  rendered  in  any  circuit  court  in  chancery  shall  here- 
after be  granted  or  allowed  for  the  purpose  of  settling  a  case 
therein  and  taking  and  perfecting  an  appeal  therefrom,  for 
a  longer  period  than  twenty  days  from  the  entry  of  such 
decree  or  order,  unless  the  party  applying  for  such  stay,  if 
a  decree  shall  have  been  rendered  against  him,  shall  execute 
to  the  adverse  party  a  bond  with  sufficient  surety  or  sureties  ■ 
in  such  sum  as  the  circuit  judge  before  whom  the  case  was 
tried  shall  designate,  conditioned  for  the  performance  and 
satisfaction  of  such  decree  or  final  order  if  the  same  be  not 
set  aside  or  reversed,  and  that  if  an  appeal  be  taken  from 
such  decree  or  order,  the  appellant  shall  prosecute  such  ap- 
peal to  effect,  and  shall  perform  and  satisfy  such  decree  as 
shall  be  rendered  against  him  thereoti.  When  the  appeal  is 
taken  from  a  decree  of  foreclosure  of  a  mortgage  or  land 
contract,  the  further  condition  of  the  bond  shall  be  to  pay 
to  the  appellee  the  damages  which  may.  result  to  the  appellee 
from  the  stay  of  proceedings,  in  which  damages  the  appellant 
shall  be  held  to  have  contemplated  the  fair  rental  value  of 
the  premises  affected,  which  damages  in  the  case  of  fore- 
closure of  land  contract  shall  be  computed  as  starting  within 
six  weeks  from  the  date  of  the  decree  which  may  be  appealed 
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from,  and  Id  the  foreclosure  of  mortgages,  as  starting  seven 
months  and  two  weeks  from  the  date  of  said  decree :  Pro-  ptotIm. 
tided,   hfywever,   That   in   no   event   shall   such   damages   be  urSe^bond. 
awarded  the  appellee  in  said  cause  under  such  a  bond  in  a 
greater  amount  than  the  amount  of  the  deficiency  reported  by 
the  circuit  court  commissioner  on  the  final  sale  of  said  prem- 
ises if  the  order  of  sale  be  affirmed  by  the  supreme  court. 
Notice  of  the  time  and  place  when  such  bond  will  be  presented  Notice  of 
to  the  circuit  judge  for  approval  shall  be  served  upon  the'""""'  ' 
adverse  party  as  on  other  motions:  Provided,  That  in  case  the  ProviBp, 
party  applying  for  such  stay  of  proceedings  shall  be  unable  ^?«  bond!* 
to  give  such  bond  by  reason  of  poverty,  the  judge  may  upon 
due  proof  of  inability  for  such  reason  grant  such  stay  without 
requiring  such  bond,  for  such  reasonable  time  as  the  judge 
may  determine:  Provided  further,  That  no  other  or  further  Fufthw 
bonds  shall  be  required  to  stay  proceedings  upon  any  appeal  S^uiranda 
from  such  decree  or  final  order  by  or  on  behalf  of  the  party  '"'*  required, 
filing  such  bond. 

Sec.  24.  It  shall  be  the  duty  of  the  clerk  of  such  court,  omr  *>'  <*'''■ 
upon  payment  to  him  of  the  said  sum  of  five  dollars  as  his 
fees,  by  the  appellant,  to  attach  together  the  original  bill, 
process,  answer,  and  all  other  proceedings,  processes,  mo- 
tions, notices,  orders  and  decrees  which  have  been  filed  in 
said  cause,  together  with  the  testimony  as  settled  in  the  said 
cause,  and  also  a  copy  of  all  journal  and  calendar  entries 
and  all  other  proceedings  of  record  in  the  cause  not  embraced 
in  the  original  papers  hereinbefore  mentioned,  and  transmit 
the  same,  together  with  his  certificates  of  the  genuineness 
of  the  said  originals  and  the  correctnefls  of  said  copies  of 
such  journal  and  calendar  entries  and  records,  to  the  supreme 
court  within  fifteen  days  after  such  appeal  shall  be  perfected. 
Such  appeal  shall  be  deemed  to  be  perfected,  upon  the  filing 
of  the  claim  of  appeal,  and  ])ayment  of  the  clerk's  fee,  as 
hereinbefore  provided,  unless  it  shall  be  necessary  to  settle 
a  case.  In  such  event,  said  appeal  shall  be  deemed  to  be  per- 
fected when  such  case  shall  he  settled  and  signed. 

Kcc.  25.  Upon  any  order  or  decree  of  the  circuit  court  in  Aciionot 
chancery  being  brought  by  appeal  to  the  supreme  court,  that  court, 
court  shall  examine  all  errors  that  may  be  assigned  or  found 
in  such  order  or  decree,  and  shall  bear  and  determine  such 
appeal,  and  all  matters  concerning  the  same,  and  shall  have 
power  to  reverse,  affirm  or  alter  such  order  or  decree,  and  to 
make  such  other  order  or  decree  therein  as  shall  be  just. 

Sec.  26.    When  an  appeal  shall  have  been  so  heard  and  de  B™rdB,  etc., 
termined,  the  records  and  files  sent  from  the  circuit  courts  muted'^ 
in    chancery,  together  with   the   proceedings  and  decree  or  ^'^'i,;^JJ| 
order  of  the  supreme  court  therein,  and  all  things  concern- 
ing the  same  shall  be  remitted  to  the  circuit  court  in  chan- 
cery, for  the  proper  county,  when  such  further  proceedings 
shall  be  thereupon  had  as  may  be  necessary  to  carry  such  de- 
cree or  order  into  effect. 
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MiscellaDeous  Provisions. 

Sbc.  27.  In  any  suit  or  proceeding  in  which  the  State,  or 
any  State  oflScer  duly  authorized  for  that  purpose,  or  any 
corporate  body  in  charge  of  any  State  institution,  or  any  mu- 
nicipal corporation,  is  a  party,  no  bond  shall  be  required  to 
be  given  by  any  such  party  as  a  prerequisite  to  the  issuance 
of  a  writ  of  error  or  the  taking  of  an  appeal,  or  the  making 
of  an  order  staying  proceedings. 

Sbc.  28.  No  judgment  or  verdict  shall  be  set  aside  or  re- 
be  versed,  or  a  new  trial  be  granted  by  any  court  in  any  civil 
""■  case,  on  the  ground  of  misdirection  of  the  jury,  or  the  im- 
proper admission  or  rejection  of  evidence,  or  for  «rror  as 
to  any  matter  of  pleading  or  procedure,  unless  in  the  opinion 
of  the  court,  after  an  examination  of  the  entire  cause  it  shall 
affirmatively  appear  that  the  error  complained  of  has  resulted 
in  a  miscarriage  of  justice. 


Jud^ent, 
elc.,  not  u 


coBcumnt 
Jurtsdktioii 


probftM  Judse. 


CHAPTER  LI. 
Powers  and  Jurisdiction  of  Probate  Courts. 

Section  1.    Each  judge  of  probate  shall  have  jurisdiction: 

1.  Of  all  matters  relating  to  the  settlement  of  the  estates 
of  all  deceased  persons,  whether  testate  or  intestate,  who 
were  at  the  time  of  their  decease  inhabitants  of,  or  residents 
in  his  county,  and  of  all  who  shall  die  n-ithout  the  State  leav- 
ing any  estate  within  such  county  to  be  administered; 

2.  Of  trusts  and  trustees  in  the  execution  of  wills  and  ad- 
ministration of  estates  of  deceased  persons; 

3.  To  appoint  guardians  to  minors  and  others  in  the  cases 
pi^scribed  by  law,  and  of  the  settlement  of  the  estates  of 
such  minors  and  others  under  guardianship; 

4.  Of  all  cases  of  juvenile  delinquents  and  dependents; 

5.  And  shall  have  and  exercise  all  such  other  powers  and 
jurisdiction  as  are  or  may  be  conferred  by  law ; 

6.  And  to  that  end  he  may,  upon  the  filing  in  said  court 
of  a  petition  therein,  within  ninety  days  of  the  original  hear- 
ing, or  of  the  rendering  or  making  of  any  order,  sentence  or 
decree,  as  the  case  may  he,  and  after  due  notice  to  all  parties 
interested,  grant  rehearings,  and  may  modify  and  set  aside 
orders,  sentences  and  decrees  rendered  in  such  court:  Pro- 
vided, however.  That  (he  jurisdiction  conferred  by  this  section 
shall  not  be  construed  to  deprive  the  circuit  court  in  chancery 
in  the  proper  county  of  concurrent  jurisdiction  as  originally 
exercised  over  the  same  matter. 

Sec.  2.    Each  judge  of  probate  shall  have  power : 
1.    To  administer  all  oaths  necessary  in  the  transaction  of 
business  before  the  probate  court,  and  all  oaths  required  by 
law  to  be  administered  to  persons  executing  trusts  under  the 
appointment  of  such  court; 
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2.  To  issue  all  warrants  and  proceeses  id  confonnity  to 
the  rules  of  law,  which  may  be  necessary  to  compel  the  at- 
tendance of  witnesses  residing  in  any  part  of  this  State,  or 
to  carry  into  effect  any  order,  sentence  or  decree  of  the  pro- 
bate courts,  or  the  powers  granted  them  by  law,  and  to  issne 
warrants  directed  to  any  sheriff,  constable  or  other  proper 
officer  in  this  State,  requiring  him  to  apprehend  and  im- 
prison any  person  who  shall  refnse  or  neglect  to  perform  any 
order,  sentence  or  decree  of  a  probate  court,  requiring  such 
officer  to  apprehend  and  imprison  such  person  in  the  common 
jail  of  the  county,  until  he  shall  perform  such  orders,  sen- 
tence nr  decree,  or  be  delivered  by  due  course  of  law;  and 
all  such  officers  shall  serve  and  execute  all  legal  warrants  and 
processes  to  them  directed  by  any  judge  of  probate; 

3.  To  keep  order  in  his  court,  and  to  punish  any  contempt 
of  his  authority,  in  like  manner  as  such  contempt  may  be 
punished  in  the  circuit  court; 

4.  And  shall  have  such  other  powers  as  may  be  conferred 
by  law. 

Sec.  3.     Jurisdiction  assumed  in   any  case  by  a  judge  of  wten  jurto- 
probate,  so  far  as  it  depends  on  the  place  of  residence  of  any  bl>*'^['S2ted! 
person,  or  the  location  of  his  estate,  shall  not  be  contested  in 
any  suit  or  proceeding  whatever,  except  in  an  appeal  from 
the  probate  court  in  the  original  ease,  or  when  the  want  of 
jurisdiction  appears  on  the  same  record. 

Sec,  4,  When  a  case  shall  be  originally  within  the  juris- Coun  nut 
diction  of  the  probate  court  of  two  or  more  counties,  the  niiinoelS 
court  which  shall  first  take  cognizance  thereof  by  the  com-  f^otion"''^ 
mencenient  of  proceedings,  shall  retain  the  same  throughout. 

General  Provisions. 

See.  5.  When  the  validity  of  any  order  or  decree  of  a  pro-  pn«iimpt[on 
hate  court  shall  be  drawn  in  question  in  any  other  suit  or  jJ.,J*]^j{Jg"' 
proceeding,  everything  necessary  to  have  been  done  or  proved 
to  render  the  order  or  decree  valid,  and  which  might  have 
been  proved  by  parol  at  the  time  of  making  the  order  or  de- 
cree, and  was  not  required  to  be  recorded,  shall,  after  twenty 
years  from  such  time,  be  presumed  to  have  been  done  or 
proved,  unless  the  contrary  appears  on  the  same  record. 

Sec.  6.    All  oaths  required  to  be  taken  by  executors,  ad-o&tiu.  by 
ministrators,  guardians,  trustees,  commissioners,  appraisers.  J^^^^ 
and  dividers  of  estates,  or  by  any  other  person  in  relation  to  lawred. 
any  proceeding  in  the  probate  court,  may  be  administered  by 
■  the  judge  of  probate,  register  of  probate,  any  justice  of  the 
peace  or  notary  public,  and  a  certificate  thereof  shall  be  re- 
turned and  filed  in  the  probate  court. 

Sbc.  7,    Any  warrant  or  commission  for  the  appraisement  j^^'^^J""' 
of  any  estate,  for  examining  claims  against  estates,  for  parti-  warranto  etc. 
fion  of  real  estate,  or  for  the  assignment  of  dower,  may  be 
revoked  by  the  judge  of  probate  for  sufficient  cause,  and  the 
judge  may  thereupon  issue  a  new  commission,  or  proceed  other- 
wise therein,  as  the  circumstances  of  the  case  shall  require.      '  ^f^ciolf 
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Sec.  8.  The  judge  of  probate  may,  when  it  shall  appear 
reasonable  and  proper,  require  either  party  to  any  proceeding 
before  him  to  give  sufficient  Becurity  for  all  such  costs  as  may 
be  awarded  against  him. 

Sec.  9.  The  probate  court  on  the  application  of  the  execu- 
tor or  adtninistrator,  may,  at  any  time,  order  the  personal 
estate  to  be  sold  at  private  sale  or  at  public  auction,  when 
it  shall  appear  to  be  necessary  for  the  purpose  of  paying  debts 
or  legacies,  or  expenses  of  administration,  or  for  the  preser- 
vation of  the  property,  or  when  it  shall  be  requested  by  all 
the  heirs  residing  in  this  State;  or  the  court  may  order  such 
personal  estate  to  he  sold,  either  at  private  sale  or  public 
auction,  as  the  executor  or  administrator  may  find  most 
beneficial.  If  the  order  be  to  sell  at  auction,  the  probate 
court  shall  direct  the  mode  of  giving  notice  of  the  time  and 
place  of  sale. 

CHAPTER  LII. 

Of  the  Probating  of  Wills. 

Section  1.  Any  will  in  writing,  being  inclosed  in  a  sealed 
wrapper,  and  having  indorsed  thereon  the  name  of  the  testa- 
tor and  his  place  of  residence,  and  the  day  when,  and  the  per- 
son by  whom  it  is  delivered,  may  be  deposited  by  the  person 
making  the  same,  or  by  any  person  for  him,  with  the  judge 
of  probate  in  the  county  where  the  testator  lives,  and  the 
judge  of  probate  shall  receive  and  safely  keep  such  will,  and 
give  a  certificate  of  the  deposit  thereof. 

Sec.  2.  Such  will  shall,  during  the  lifetime  of  the  testator, 
be  delivered  only  to  himself,  or  to  some  xJerson  cuthorized 
by  him  by  an  order  in  writing,  duly  proved  by  the  oath  of  a 
subscribing  witness;  and  after  the  death  of  the  testator, 
and  at  the  first  probate  court  after  notice  thereof,  it  shall 
be  publicly  opened  by  the  judge  of  probate  and  be  retained 
by  him. 

Sec.  3.  The  judge  of  probate  shall  give  notice  of  such  will 
being  in  his  possession,  to  the  executor  therein  appointed,  if 
there  be  one,  otherwise  to  the  persons  interested  in  the  pro- 
visions of  the  will;  or  if  the  jurisdiction  of  the  case  belongs 
to  any  other  court,  such  will  shall  be  delivered  to  the  execu- 
tor, or  to  some  other  trusty  person  interested  in  the  provi- 
sions of  the  same,  to  be  presented  for  probate  in  sach  other 
court. 

Sec.  4.  Every  person  other  than  the  judge  of  probate,  hav- 
ing the  custody  of  any  will,  shall,  within  thirty  days  after 
he  has  knowledge  of  the  death  of  the  testator,  deliver  the 
same  into  the  probate  court,  which  has  jurisdiction  of  the 
case,  or  to  the  person  named  in  the  will  as  executor. 

Sec.  5.  Every  person  named  as  executor  in  any  will  shall, 
within  thirty  days  after  the  death  of  the  testator,  or  within 
thirty  days  after  he  has  knowledge  that  he  is  named  executor, 
if  he  obtains  such  knowledge  after  the  death  of  the  testator, 

r"~ 
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present  Bach  will  to  the  probate  court  which  has  jarisdictioD 
of  the  case,  unleBe  the  will  shall  have  been  otherwiae  de- 
posited with  the  judge  of  probate;  and  shall,  within  the  period 
above  mentioned,  aignify  to  the  court  his  acceptance  of  the 
trust,  or  make  known  in  writing  to  such  conrt  his  refusal  to 
accept  it. 

Sec.  6.  Every  person  who  shall  neglect  to  perform  any  of  Liabiuw 
the  dulies  required  in  the  two  last  preceding  sections,  with- o^dulj.  ' 
out  reasonable  cause,  shall  be  liable  to  each  and  every  i>er- 
son  interested  in  such  will,  in  the  sum  of  ten  dollars  damages 
for  each  and  every  month  he  shall  so  neglect  after  the  thirty 
days  above  mentioDed,  to  be  recovered  in  an  action  on  the 
rase,  with  costs. 

Sbc.  7.  If  any  person,  having  the  custody  of  any  will,  after  commitmeDt 
the  death  of  the  testator,  shall,  without  reasonable  cause,  neg-  {S'ddfior'wui. 
lect  to  deliver  the  same  to  the  probate  court  having  jurisdic- 
tion of  it,  after  he  shall  have  been  duly  notified  by  such 
court  for  that  purpose,  he  may  be  committed  to  the  jail  of  the 
county,  by  warrant  issued  by  such  coiirt,  and  there  be  kept 
in  close  confinement  until  he  shall  deliver  the  will  as  above 
directed. 

Sec.  8.     When  any  will  shall  have  been  delivered  into  orproUateiK 
deposited   in   any  probate   court  having  jurisdiction   of  the  *"'* 
fame,  such  conrt  shall  appoint  a  time  and  place  for  proving 
it,  when  all  concerned  may  appear  and  contest  the  probate  of 
the  will,  and  shall  cause  public -notice  thereof  to  be  B'^'en  Nouceof 
by  service  as  provided  in  section  nine  of  this  chapter;  and  pu^' 
no  will  shall  be  proved  until  notice  shall  be  given  as  herein 
provided. 

Rec.  9.     Except  as  otherwise  provided  by  law,  all  probate  servioo 
and  other  legal  notices  required  by  law  or  by  the  probate  judge  "'  •*"**•■ 
of  any  county  to  be  served  upon  any  interested  party  may  be 
served  as  the  court  shall  direct,  either  by  delivering  a  copy 
of  the  same,  at  least  fourteen  days  before  the  day  of  hearing, 
personally   to   such   party,   if  he   can   be   found   within   the 
county,  or  by  publication  once  in  each  week  for  three  succes- 
sive weeks  in  some  newspaper  printed  and  circulating  in  the 
county  where  said  probate  judge  holds  court,  if  there  be  one 
printed  and  circulating  in  said  county;  and  in  case  there  be 
no  newspaper  printed  and  circulating  in  said  county,  then 
in  some  newsp^er  published  in  an  adjoining  county  and  cir- 
culating in  the  county  where  the  proceedings  are  pending: 
Provided,  hotcever,  That   if  an  attorney  shall  have  entered  Provieo. 
his  appearance  in  writing  for  any  party  in  any  matter  pend-  JSSi^ 
ing  in  said  conrt,  all   notices  required  to  be  given  to  said 
party  in  said  matter  may  be  served  on  said  attorney. 

Sec.  10.    If  no  person  shall  appear  to  contest  the  probate  Probate  on 
of  a  will  at  the  time  appointed  for  that  purpose,  the  court  ofona""' 
may,  in  its  discretion,  grant  probate  thereof,  on  the  testi-  w'tn«"' 
mony  of  one  of  the  subscribing  witnesses  only,  if  such  wit- 
ness shall  testify  that  snch  will  was  executed  in  all  particu- 
lars as  required  by  law. 
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Sec.  11.  If  none  of  the  subscribing  witaeseea  shall  reside 
in  this  State,  at  the  time  appointed  for  proving  the  will,  the 
eourt  may,  in  its  discretion,  admit  the  testimony  of  other 
witnesses  to  prove  the  execution  of  the  will;  and  as  evidence 
of  the  execution  of  the  will,  may  admit  proof  of  the  hand- 
writing of  the  testator  aud  of  the  subscribing  witnesses. 

Sec.  12.  No  will  shall  be  effectual  to  pass  either  real  or 
I)ersonal  estate,  unless  it  shall  have  been  duly  proved  and 
allowed  in  the  probate  court  as  provided  in  this  chapter,  or 
on  appeal,  in  the  circuit  court  or  supreme  court;  and  the 
probate  of  a  will  of  real  or  personal  estate,  as  above  men- 
tioned, shall  be  conclusive  as  to  its  due  execution. 

Sbc.  13.  Any  will  duly  admitted  to  pi-obate  without  the 
probate  court  of  any  county  in  this  State  in  which  the  testa- 
tor left  real  or  personal  estate,  and  in  the  place  of  the  testa- 
tor's domicile  may  be  duly  admitted  to  probate  and  recorded 
in  this  State  by  duly  filing  an  exemplified  copy  of  said  will 
and  of  the  record  admitting  the  same  to  probate;  and  pro- 
ceeding in  the  manner  hereinafter  provided. 

Skc.  14,  If,  on  hearing  the  case,  it  shall  appear  to  the  court 
that  the  instrument  ought  to  be  allowed  in  this  State,  as  the 
last  will  and  testament  of  the  deceased,  the  copy  shall  be 
filed  and  recorded,  and  the  will  shall  have  the  same  force 
and  effect  as  if  it  had  been  originally  proved  and  allowed  in 
the  same  court. 

Sbc.  15.  When  any  will  shall  be  allowed,  as  mentioned  in 
the  preceding  section,  the  probate  court  shall  grant  letters 
testamentary,  or  letters  of  administration,  with  the  will  an- 
nexed; and  such  letters  testamentary  or  letters  of  administra- 
tion shall  extend  to  all  of  the  estate  of  the  testator  in  this 
State;  and  such  estate,  after  payment  of  his  just  debts  and 
expenses  of  administration,  shall  be  disposed  of  according  to- 
such  will,  so  far  as  such  will  may  operate  upon  it;  and  the 
residue  shall  be  disposed  of  as  is  provided  by  law  in  cases  tif 
estates  in  this  State,  belonging  to  persons  who  are  inhabi- 
tants of  any  other  state  or  country. 

Sec.  16.  Whenever  it  is  proposed  to  establish  an  alleged 
lost,  destroyed  or  suppressed  last  will  and  testament,  the 
petition  filed  in  the  probate  court  praying  for  the  probate  of 
such  alleged  will,  shall  contain  a  full  and  complete  state- 
ment of  the  contents  of  such  alleged  will,  so  {ar  as  the  same 
can  be  ascertained,  which  shall  disclose  the  names  of  the 
sutecribing  witnesses,  if  known,  and  if  living,  their  place  of 
residence,  together  with  the  names  and  residences  of  all 
known  persons  who  have  personal  knowledge  of  the  execu- 
tion of  said  alleged  will  and  the  contents  thereof.  No  such 
alleged  will  shall  be  admitted  to  probate  unless  and  until 
its  due  execution  and  the  contents  thereof  shall  be  estab- 
lished by  at  least  two  reputable  witnesses. 

Sec.  17.  No  revoking  clause  in  any  alleged,  lost,  destroyed 
or  suppressed  will,  and  no  alleged  disposition  of  property, 
terms  or  conditions  contained  therein,  claimed  to  be  incon- 
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sistenf  wilh  a  former  will  which  has  been  produced  for  pro- 
bate, shall  be  sufficient  to  defeat  or  destroy  the  effect  of 
such  former  will,  unless  the  legal  execution  of  said  alleged, 
lost,  destroyed  or  suppressed  will,  together  wilh  the  fact 
that  it  contained  euch  revoking  clause  or  such  incoDsistent 
disposition  of  property,  terms  or  conditions,  shall  be  estab- 
lished by  at  least  two  reputable  witnesses,  having  knowledge 
thereof. 

Sec.  18,    When  any  ehild  shall  be  bom  after  the  making  of  Provistonfor 
his  father's  or  his  mother's  will  and  no  provision  shall  beS^^^u" 
made  therein  for  such  child,  he  or  she  shall  have  the  same  "'»^''- 
share  in  the  estate  of  the  testator  as  if  the  parent  had  died 
intestate.     And  the  share  of  snch  child  shall  be  assigned  to 
him  as  provided  by  law  in  ease  of  intestate  estates,  unless  it 
shall  be  apparent  from  the  will  that  it  was  the  intention  of 
the  testator  that  no  provision  should  be  made  for  such  child. 

Sec,  19,     When  any  testator  shall  omit  to  provide  in  his  when 
will  for  any  of  his  children,  or  for  the  issue  of  any  deceased  ^"^Sf 
ehild,  and  it  shall  appear  that  such  omission  was  not  'i-^jjj^^l^, 
tentional,  but  was  made  by  mistake  or  accident,  such  child, 
or  the  issue  of  such  child,  shall  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  intestate,  to  be  as- 
signed as  provided  in  the  preceding  section. 

Sec.  20.    When  any  share  of  the  estate  of  a  testator  shall  '^™"'''" 
be  assigned  to  a  child  born  after  the  making  of  a  will,  or^idoD^ba 
to  a  child,  or  the  issue  of  a  child  omitted  in   the  will,  as  '^*"- 
hereinbefore  mentioned,  the  same  shall  tirst  be  taken  from 
the  estate  not  disposed  of  by  the  will,  if  any;  if  that  shall 
not  be  sufficient,  so  much  as  shall  he  necessary  shall  be  taken 
from  all  the  devisees  or  legatees,  in  proportion  to  the  value  of 
the  estate  they  may  respectively  receive  under  the  will,  un- 
less the  obvious  intention  of  the  testator,  in  relation  to  some 
specific  devise  or  betinest,  or  other  provision  in  the  will  would 
thereby   be   defeated;    In    which    case,   such    specific   devise, 
legacy  or  provision  may  be  exempted  from  such  apportion- 
ment, and  a  dilferent  apportionment  may  be  adopted,  in  the 
discretion  of  the  probate  court. 

Sec.  21.     When  a  devise  or  legacy  shall  be  made  to  any  lamieot 
child  or  other  relation  of  the   testator,  and  the  devisee  or  ^SpJ^etc, 
legatee  shall  die  before  the  testator,  leaving  issue  who  shall  J^^^" 
survive  the  testator,  such  issue  shall  fake  the  estate  so  given 
by  the  will,  in  the  same  manner  as  the  devisee  or  legatee 
would  have  done,  if  he  had  survived  the  testator;  unless  a 
different  disposition  shall  be  made  or  directed  by  the  will. 

Sgc.  22.     All  the  estate  of  the  testator,  real  and  personal,  JSJ'Si.''' 
shall  be  liable  to  be  disposed  of  for  the  payment  of  his  debts,  uid  liilowance 
and   the  expenses  of  administering  his  estate,  and  the  pro- '*" '*™"*' 
bate  court  may  make  such   reasonable  allowance  as  may  be 
judged  necessary  for  the  expenses  of  the  maintenance  of  the 
widow  and  minor  children,  or  either,  constituting  the  family 
of  the  testator,  out  of  his  estate,  during  the  progress  of  the 
settlement  of  the  estate,  but  never  for  a  longier  period  than 
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until  their  shares  in  the  estate  shal]  be  assigned  to  them,  nor 
for  more  than  one  jear. 
^en  Sbc.  23.    If  the  testator  shall  make  provision  by  his  will, 

provide*  bv      OF  designate  the  estate  to  be  appropriated  for  the  pavment 
»nd'2m«y       ot  fais  debts,  the  expenses  of  administration,  or  family  ex- 
fipeaKa.        peases,  they  shall  be  paid  according  to  the  provisions  of  the 
will,  and  out  of  the  estate  thus  appropriated,  or  so  far  as 
the  same  may  be  sufficient. 
innifBciency         Sbc.  24.     If  the  provision  made  by  will,  or  the  estate  ap- 
oTprovteion.     propriated,  shall  not  be  sufficient  to  pay  the  debts,  expenses 
of  administration,   and    family   expenses,   such   part   of  the 
estate,  real  or  personal,  as  shall  not  have  been  disposed  of 
by  the  will,  if  any,  shall  be  appropriated  according  to  the 
provisions  of  the  law  for  that  purpose, 
b^Siufihi"        ^^'  ^^'    '^^^  estate,  real  or  personal,  given  by  will  to  any 
fordebM.  °     devisees  or  legatees,  shall  be  held  liable  to  the  payment  of  the 
expecMs.  etc.    jebts,  expenses  of  administration,  and   family  expenses,  in 
proportion  to  the  amount  of  the  several  devises  or  legacies, 
Specific  except  that  specific  devises  and  legacies,  and  the  persons  to 

bTuKi^ted.  whom  they  shall  be  made,  may  be  exempted,  if  it  shall  appear 
to  the  court  necessary,  in  order  to  carry  into  effect  the  inten- 
tion of  the  testator,  if  there  shall  he  other  sufficient  estate. 
Retention  of  Sec.  26.  When  the  estate  given  by  any  will  shall  be  liable 
for  the  payment  of  debts  and  expenses,  as  mentioned  in  the 
preceding  section,  or  is  liable  to  be  taken  to  make  up  the 
share  of  a  child  bom  after  the  execution  of  the  will,  or  of  a 
child,  or  of  the  issue  of  a  child  not  provided  for  in  the  will 
as  hereinbefore  provided,  the  executor  shall  have  a  right  to 
retain  pos^snion  of  the  same,  until  such  liability  shall  be 
settled  by  order  of  the  probate  court,  and  until  the  devises 
and  legacies  so  liable  shall  be  accordingly  assigne*!  by  order 
of  such  court ;  and  when  the  same  can  properly  be  done,  any 
derisee.  or  legatee,  may  make  his  claim  to  such  court,  to  have 
such  liability  settled,  and  his  devise  or  l^acy  assigned  to 
him. 

Sdc.  27.  All  the  devisees  and  legatees,  who  shall,  with  the 
consent  of  the  executor  or  otherwise,  have  possession  of  the 
estate  given  to  them  by  will  before  such  liability  shall  be 
settled  by  the  probate  court,  shall  hold  the  same  subject  to 
the  several  liabilities  mentioned  in  the  preceding  section,  and 
shall  be  held  to  contribute  according  to  their  respective  lia- 
bilities to  the  executor,  or  to  any  devisee  or  legatee  from 
whom  the  estate  devised  to  him  may  have  been  taken  for  the 
pjiyment  of  debts  or  expenses,  or  to  make  up  the  share  of  a 
child  born  after  the  making  of  the  will,  or  of  a  child  or  the 
issue  of  a  child  omitted  in  the  will;  and  the  persons  who 
may,  as  heirs,  have  received  the  estate  not  disposed  of  by  the 
will  as  provided  in  this  chapter,  shall  be  liable  to  contribute, 
in  like  manner  as  the  devisees  or  legatees, 
Liabiuiy  Sec.  28,     If  any  of  the  persons  liable  to  contribute  accord- 

iluoKe^'y        ing  to  the  provisions  of  the  preceding  section,  shall  he  in- 
ot  kn;  i(«>tee,  golvent  and  unable  to  pay  his  share,  the  others  shall  be  sev- 
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erally  liable  for  the  loss  occasioned  by  such  insolvency,  in 
proportion  to,  and  to  the  extent  of,  the  estate  they  may  have 
received ;  and  if  any  of  the  persons  so  liable  to  contribute, 
shall  die  before  having  paid  his  share,  the  claim  shall  be 
valid  against  his  estate,  in  the  same  manner  as  if  it  had  been 
his  proper  debt. 

Sbc.  29.    The  probate  court  may,  by  decree  for  that  pur-  s«uiemen 

pose,  settle  the  amount  of  the  several  liabilities,  as  provided  "''' " 

in  the  preceding  sections,  and  decree  how  much,  and  in  what 
manner,  each  person  shall  contribute,  and  may  issue  execu- 
tion as  circumstances  may  require;  and  the  claimant  may 
also  have  a  remedy  in  any  proper  action  or  complaint  in  law 
or  equity. 

Bec.  30.  Every  will,  when  proved  as  provided  in  this  chap-  r^*"'®1  *"'■ 
ter,  shall  bare  a  certificate  of  such  proof  indorsed  thereon  eyWence." 
or  annexed  thereto,  signed  by  the  judge  of  probate,  and  at- 
tested by  his  seal,  and  every  will  so  certified,  and  the  record 
thereof,  or  a  transcript  of  such  record  certified  by  the  judge 
of  probate  and  attested  by  his  seal,  may  be  read  in  evidence 
in  all  courts  within  this  Slate,  without  further  proof. 

Sdc.  31,     An  attested  copy  of  every  will  devising  landn,  or  Record  in 
any  interest  in  lands,   and  of  the  probate  thereof,  shall  be  reg^ter 
recorded  in  the  office  of  the  register  of  deeds  of  the  county  '"<'**^«- 
in  which  the  lands  thereby  devised  are  situated;  and  it  shall 
be  the  duty  of  the  judge  of  probate  to  cause  such  registra- 
tion to  be  made,  and  the  expense  thereof  shall  be  a  charge 
against  the  estate,  and  shair  be  paid  in  the  same  manner  as 
other  expenses  of  administration  are. 

Sbc.  32,  The  word  "executor,"  in  this  act,  shall  be  con-  3"^"^'" 
stnied  to  include  an   admini.slrator  with   the  will   annexed.  "oAiniB^- 

8bc.  33.  All  dispositions  of  personal  property  by  last  will  ""*<"■"  «•<=- 
and  testament  shall  be  subject  to  the  following  limitations  S^l^nS?'' 
and  restrictions :  ESwIfiiited 

1.  If  the  testator  shall  leave  surviving  him,  a  wife,  the 
testamentary  disposition  shall  be  subject  to  the  election  of 
such  wife,  to  take  any  interest  that  may  be  given  to  her,  by 
the  testator  in  his  last  will  and  testament;  or  in  lieu  thereof, 
to  take  the  sum  or  share  that  would  have  passed  to  her,  under 
the  statute  of  distributions,  had  the  lestator  died  intestate, 
until  the  sum  shall  amount  to  Ave  thousand  dollars,  and  of 
the  residue  of  the  estate  one-half  the  sum  or  share  that  would 
have  passed  to  her  under  the  statute  of  distributions,  had  the 
testator  died  intestate,  and  in  case  no  provision  be  made  for 
her  in  said  will,  she  shall  be  entitled  to  the  election  aforesaid ; 

2.  If  by  any  will,  any  special  devise  or  bequest  is  made  to 
the  wife  in  lieu  of  any  particular  thing  or  any  particular 
interest,  to  which  such  wife  might  be  entitled,  in  ease  of 
intestacy,  the  election  by  the  wife  to  take  the  special  devise 
or  bequest,  or  the  other  particular  thing  or  interest,  in  lieu 
of  which  it  is  given,  shall  not  deprive  the  party  electing,  or 
any  other  person,  of  the  right  to  leave  the  testamentary  dispo- 
sition of  property  in  all  other  respects  unaffected  and  unim 
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paired ;  and  to  have  the  benefit  of  an;  other  provisions  there- 
in, the  same  as  he  or  she  would  have  had,  if  this  act  had  not 
been  passed. 
'  Sec,  34.  The  election  to  take  otherwise  than  under  the 
will,  in  any  contingency  above  oonfemplafeij,  shall  be  made 
in  writing,  and  flleil  in  the  court  in  which  proceedings  for 
the  settlement  of  the  csfate  are  being  taken,  within  one  year 
from  the  probate  of  the  will;  and  the  failure  to  file  such  elec- 
tion within  the  time  above  provided  shall  be  deemed  an  elec- 
tion to  take  under  the  will. 

Sec.  35.  When  a  will  shall  have  been  duly  proved  and  al- 
lowed, the  probate  couri  shall  issue  letters  testamentary 
thereon,  to  the  person  named  executor  therein,  if  he  is  legally 
competent,  and  shall  accept  the  tnist.  and  give  bond  as  re- 
quired by  law.  and  a  copy  of  such  will  shall  be  annexed  there- 
to: Provided^  however,  That  no  extra  fee  shall  be  chatted 
therefor. 

Sec.  36.  Every  executor,  before  he  shall  enter  upon  the 
execution  of  his  frust,  and  before  letters  testamentary  shall 
issue,  shall  give  bond  to  the  judge  of  probate  in  such  reason- 
able sum  as  he  may  direct,  with  one  or  more  sufficient  sure- 
ties, with  conditions  as  follows: 

1.  To  make  and  return  to  the  probate  court,  within  three 
months,  a  true  and  perfect  inventory  of  all  the  goods,  chat- 
tels, rights,  credits  and  estate  of  the  deceased,  which  shall 
come  to  his  possession  or  knowledge,  or  to  the  possession  of 
any  other  person  for  him; 

2.  To  administer,  according  to  law  and  to  the  will  of  the 
testator  nil  his  goods,  chattels.  riEhls,  credits  and  estate, 
which  shall  at  any  time  come  to  his  possession,  or  to  the 
possession  of  any  other  person  for  him.  and  out  of  the  same 
to  pay  and  dischai^  all  debts,  legacies  and  chaises,  charge- 
able on  the  same,  or  snch  dividends  thereon,  as  shall  be 
ordered  and  decreed  by  the  probate  court; 

3.  To  render  a  true  and  just  account  of  his  administra- 
tion to  the  probate  court  within  one  .rear,  and  at  any  other 
time  when  required  by  such  court; 

4.  To  perform  all  orders  and  decrees  of  the  probate  court, 
by  the  executor  to  be  performed  in  the  premises. 

Sec.  37,  If,  however,  (he  exccntor  named  in  any  last  wiH 
and  testament,  or  the  administrator  with  the  will  annexed  of 
any  estate  duly  appointed  shall  be  residuary  legatee,  in- 
stead of  the  bond  prescribed  in  the  preceding  section,  he  may 
give  a  bond  in  such  sum  and  with  such  sureties  as  the  court 
shall  direct,  with  a  condition  only  to  pay  all  the  debts  and 
legacies  of  the  testator. 
I  Bbc.  38.  No  person  named  as  executor  in  any  will,  who 
shall  refuse  to  accept  the  trust  or  shall  neglect  to  give  bond 
as  prescribed  in  this  chapter,  for  tifteen  days  nfter  the  pro- 
bate of  such  will,  shall  act  as  executor. 


Bond  when 
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Hec.  39.    If  a  person  named  executor  in  anj  will  shall  re-  when 
fuse  to  accept  the  trust,  or  shall,  for  the  space  of  fifteen  days  ""^iury!""' 
after  the  probate  of  the  same,  neglect  to  give  bond  aa  re-  !*"^  "J^*"* 
qnjred  by  law,  the  probate  court  may  grant  letters  testa- 
uienfary  to  the  other  executors,  if  there  be  any  who  are  ca- 
pable and  willing  to  accept  the  trust,  and  if  there  be  no  snch 
other  executor  who  will  give  bond,  the  court  may  commit  ad- 
ministration of  the  estate  with  the  will  annexed  to  any  of 
the  beneficiaries  named  in  said  will  if  capable,  or  to  such  per- 
son as  would  have  been  entitled  to  the  same  if  the  testator 
had  died  intestate. 

Sec,  40.  When  the  person  named  executor  in  any  will,  is  when 
under  full  age  at  the  time  of  proving  the  will,  administra-  ^dei'^. 
tion  shall  be  granted,  with  the  will  annexed,  during  the 
minority  of  the  executor,  unless  there  shall  be  another  execu- 
tor who  shall  accept  the  trust,  and  give  bond;  and,  in  that 
case,  the  executor  who  shall  give  bond,  shall  have  letters 
testamentary,  and  shall  admiaister  the  estate,  until  the  minor 
shall  an'ive  at  full  age,  when  he  may  be  admitted  as  joiut 
executor,  on  giving  bond  according  to  law. 

Hoc.  41.     Every  person  who  shall  be  appointed  administra-  Adminia- 
tor  with  the  will  annexed,  shall,  before  entering  upon  the^^^lJ^xed 
execution  of  his  trust,  give  bond  to  the  judge  of  probate,  in  1%^^"  ''*"''' 
the  same  manner  and  with  the  same  conditions,  as  is  re- 
quired of  an  executor,  and  shall  proceed  in  all  things  to  exe- 
cute the  trust  in  the  same  manner  as  an  executor  would  be 
required  to  do. 

Sbc.  42.     If  an  executor  shall  reside  out  of  this  State,  or  Removal  o( 
shall  neglect,  after  due  notice  given  by  the  judge  of  probate  *^*^'""'' 
to  render  his  account  and  settle  the  estate  according  to  law, 
or  to  perform  any  decree  of  the  court,  or  shall  atmcond  or 
become  insane,  or  otherwise  incapable  or  unsuitable  to  dis- 
charge the  trust,  the  probate  court  may  remove  such  executor. 

Sex;,  43,    When  an  executor  shall  die  or  be  removed,  or  his  when 
authority  shall   be  extinguished,  the  remaining  executor,  if  ^wuMr' 
there  be  any,  may  execute  the  trust;  and  if  there  shall  be  [^^^J^lJ^' 
no  other  executor,  admiuistration,  with  the  will  annexed, 
may  lie  grauted  of  the  estate  not  already  administered. 

Sec,  44.     When  all  the  executors  appointed  in  any  will  when  au 
sball  not  be  authorized,  according  to  the  provisions  of  this  ^tborteed?'" 
chapter,  to  act  as  such,  such  as  are  authorized  shall  have  the  ^u^^jjed 
same  authority  to  perform  every  act,  and  discharge  every  may  "ecu" 
trust  required  aud  allowed  by  the  will,  and  tbeir  acta  shall  " 
be  as  valid  and  effectual  for  every  purpose,  as  if  all  were  au- 
thorized, and  should  act  together;  and  administrators  with 
the  will  annexed,  shall  have  the  same  authority  to  perform 
every  act,  and  discharge  every  trust,  as  the  executor  named 
in  the  will  would  have  bad,  and  their  acts  shall  be  as  valid 
and  effectual  for  every  purpose. 

Sec.  45,  The  executor  of  au  executor  shall  not,  as  such,  e 
have  any  authority  to  administer  the  estate  of  the  first  ^ 
testator;  but,  on  the  death  of  the  only  surviving  executor 
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of  any  will,  administratioD  of  the  estate  of  the  first  testator, 
not  already  adminiatered,  may  be  granted  with  the  will  an- 
nexed, to  such  person  as  the  probate  court  may  judge  proper. 
Ssc.  46.  When  two  or  more  persons  shall  be  appointed 
executors  of  any  will,  the  judge  of  probate  may  take  a  sep- 
arate bond  from  each  of  them  with  sureties,  or  a  joint  bond 
from  all  of  them  with  sureties. 


CHAPTER  LIIT. 
Of  the  Appointment  of  Administrators. 

whatcaurt  SECTION  1.     Wlieu  any  person  shall  die  intestate,  being  an 

iSrSSktion.     inhabitant  of  this  Stale,  letters  of  odministration    of    his 
estate  shall  be  granted  by  the  probate  court  of  the  county  of 
which  he  was  an  inliabitant,  or  resident  at  the  time  of  his 
death;  if  such  deceased  person,  at  the  time  of  his  death,  re- 
sided in  any  other  state  or  country,  leaving  estate  to  be  ad- 
niinisfercd   in   this   State,  administration    thereof    shall    be 
granted  by  the  probate  court  of  any  county  in  which  there 
shall  be  estate  to  be  administered;  and  the  administration 
first  legally  granted  shall  extend  to  all  the  estate  of  the  de- 
ceased in  this  State,  and  Hhail  exclude  the  jurisdiction  of  the 
probate  court  of  every  other  county. 
Who  entitled        Sbc.  2.    Administration  of  the  estate  of  a  person  dying  in- 
admiJs^"        testate  shall  be  granted  to  some  one  or  more  of  the  persons 
tration.  hereinafter  mentioned,  and  they  shall  be  respectively  entitled 

to  the  same  in  the  following  order: 

1.  The  widow,  husband  or  next  of  kin,  or  a  grantee  of  the 
interest  of  one  or  more  of  them,  or  such  of  them  as  the  judge 
of  probate  may  think  proper,  or  such  person  or  persons  as 
the  widow,  husband,  next  of  kin  or  grantee  may  request  to 
have  appointed,  if  suitable  and  competent  to  dischai^  the 
trust ; 

2.  If  the  widow,  husband,  next  of  kin  or  grantee,  or  the 
person  selected  by  them  shall  be  unsuitable  or  incompetent, 
or  if  the  widow,  husband,  next  of  kin  or  grantee  shall  neglect 
for  thirty  days  after  the  death  of  the  intestate  to  apply  for 
administration,  or  to  request  that  administration  be  granted 
to  some  other  [>erson.  the  same  may  be  grantetl  to  one  or  more 
of  the  principal  ci-edifors,  if  any  such  are  competent  and  will- 
ing to  take  it; 

3.  Tf  there  be  no  such  creditor  competent  and  willing  to 
take  administration,  the  same  may  be  committed  to  such  other 
person  or  persons  as  the  judge  of  probate  may  think  proper. 

Bondbr  Soc.  S.     Every  administrator,  before  he  enters  upon  the 

adrotnisttator  execution  of  his  trust,  and  before  letters  of  administration 
shall  be  granted  to  him,  shall  give  a  bond  to  tlie  jndge  of  pro- 
bate, with  such  surety  or  sureties  as  he  shall  direct  and  ap- 
prove, with  the  same  conditions  as  required  in  the  case  of 
an  executor,  with  such  variations  only  as  may  be  necessary 
to  make  it  applicable  to  the  case  of  an  administrator. 
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Skc.  4.  When  by  reason  of  delay  in  granting  letters  testa-  special  »d- 
mentary  or  of  admiQistration,  or  when  from  any  other  cause  '"''"■"»'"' 
the  judge  of  probate  deems  it  expedient  ao  to  do,  he  may, 
after  such  notice  as  be  may  direct,  or  without  notice  in  his 
discretion,  appoint  an  administrator  to  act  In  collecting  and 
taking  charge  of  the  estate  of  the  deceased  until  an  execu- 
tor or  administrator  shall  be  appointed;  and  no  appeal  shall 
be  allowed  from  the  appointment  of  such  special  adminis- 
trator. 

Sec.  5.  Ad  administrator  appointed  according  to  the  provi-  duhm  ot 
sions  of  the  preceding  section  sball  collect  all  the  goods,  m^traioi 
chattels  aad  debts  of  the  deceased,  and  preserve  the  same  for 
the  executor  or  administrator  who  may  afterwards  be  ap- 
pointed, and  for  that  purpose  may  commence  and  maintain 
actions  as  an  administrator,  and  may  sell  such  perishable 
and  other  personal  estate  as  the  probate  court  may  order  to 
be  sold.  AH  personal  actions,  the  cause  of  which  does  by 
law  survive  and  which  may  be  pending  either  for  or  against 
the  intestate  of  such  special  administrator,  may  be  proceeded 
with  and  be  prosecuted  by  or  against  ^uch  special  administra- 
tor, and  the  same  proceedings  taken  as  are  or  may  hereafter 
be  provided  by  law  relating  to  such  actions  in  cases  where 
an  executor  or  general  administrator  has  been  appointed. 

Sec.  6.  Such  special  administrator  shall  not  be  liable  to  wben 
an  action  by  any  creditor,  or  to  be  called  upon  in  any, other "''"'" 
way  to  pay  the  debts  against  the  deceased,  except,  on  special 
application  of  any  cr(5itor,  the  judge  of  probate  may  for 
special  reasons,  on  the  usual  notice  in  such  cases,  allow  any 
one  or  all  claims  against  such  estate,  to  l>e  proved  before  him; 
and,  if  so  proved,  said  judge  of  probate  may  order  and  direct 
the  payment  by  said  special  administrator  of  all  or  any  such 
claims  so  allowed  by  him;  and  said  judge  may  for  special  rea- 
sons on  the  usual  notice  also  order  and  direct  the  payment, 
after  the  time  for  appeal  shall  have  expired,  by  said  special 
administrator  of  all  or  any  claims  otherwise  properly  allowed 
by  commissioners  against  said  deceased  and  said  estate: 
Provided,  That  in  no  case  shall  the  judge  of  probate  direct  the  ptovko, 
payment  by  the  special  administrator  of  any  but  preferred  SSSIT* 
claims,  provided  for  by  statute. 

Sbc.  7.  Every  such  special  administrator  shall,  before  en-  Bondbj 
tering  upon  the  duties  of  his  trust,  give  a  bond  to  the  judge  of  S^rMw, 
probate  as  he  shall  direct,  with  a  condition  that  he  will  make 
and  return  a  true  inventory  of  all  the  goods,  chattels,  rights, 
credits  and  effects  of  the  deceased  which  shall  come  to  his 
possession  or  knowledge,  and  that  he  will  truly  account  for 
all  the  goods,  chattels,  debts  and  effects  of  the  deceased  which 
shall  be  received  by  him  whenever  required  by  the  probate 
court,  and  will  deliver  the  same  to  the  person  who  shall  after- 
wards be  appointed  executor  or  administrator  of  the  de- 
ceased, or  to  such  other  person  as  shall  be  legally  authorized 
to  receive  the  same. 

Sec.  8.    Upon  granting  letters  testamentary  or  of  admiuis-  poi^ 


.■>" 


PUBLIC  ACTS,  1915— No.  314. 


LlsbllltT  tor 


Dealb  of  sole 


mlnlitrator 
removed. 


tratioD  on  the  estate  ol  the  deceased,  Ifae  power  of  such  spe- 
cial admin iBtrator  shall  cease;  and  he  shall  foi'tfawilh  deliver 
to  the  executor  or  administrator,  all  the  goods,  chattels, 
mone;  and  effects  of  the  deceased  in  his  hands;  aud  the 
executor  or  administrator  ma;  be  admitted  to  prosecute  to 
final  judgment  an;  suit  commenced  b;  such  special  adminis- 
trator. 

Sec.  9.  If  any  person,  before  the  granting  of  letters  testa- 
mentar;  or  of  administration,  shall  embezzle  or  alienate  an; 
of  the  moneys,  goods,  chattels  or  effects  of  any  deceased  per- 
son, such  person  shall  stand  chargeable  and  be  liable  to  the 
action  of  the  executor  or  administrtitor  of  such  estate,  for 
double  the  value  of  the  property  so  embezzled  or  alienated, 
to  be  recovered  for  the  benefit  of  such  estate. 

Sec.  10.  When  an;  sole  executor  or  administrator  shall 
die,  without  having  fully  administered  the  estate,  the  pro- 
bate court  may  grant  letters  of  administration  with  the  will 
annexed,  or  otherwise,  as  the  case  may  require,  to  some  suit- 
able person,  to  administer  the  goods  and  estate  of  the  de- 
ceased, not  already  administered. 

Sec.  11.  If  an  administrator  shall  reside  out  of  this  State, 
or  shall  neglect,  after  due  notice  by  the  judge  of  probate,  to 
render  his  account  and  settle  the  estate  according  to  law,  or 
to  perform  any  decree  of  such  court,  or  shall  abscond  or  be- 
come insane,  or  otherwise  nnsuitable  or  incapable  to  dis- 
charge the  trust,  (he  probate  court  may,  by  an  order  therefor, 
remove  such  administrator,  and  ever;  executor  and  adminis- 
trator, upon  his  request,  may  be  allowed  to  resign  his  trust, 
when  it  shall  appear  to  the  judge  of  probate  proper  to  allow 
the  same:  Provided,  Such  execulor  or  administrator  shall, 
prior  and  up  to  the  time  of  his  resignation,  settle  and  ad- 
just his  accounts  with  the  estate  of  which  he  ma;  be  executor 
or  administrator:  Provided  further,  That  the  sureties  of  such 
executor  or  administrator  shall  not  be  released  from  liabilit; 
until  such  executor  or  administrator  shall  have  full;  settled 
and  adjusted  his  accounts  as  aforesaid. 

Sec.  12.  When  an  administrator  shall  be  removed,  or  bis 
authorit;  shall  be  extinguished,  the  remaining  administra- 
tor, if  an;,  may  execute  the  trust;  if  there  shall  be  no  other, 
the  court  of  probate  ma;  commit  administration  of  the  estate 
not  already  administered  to  some  suitable  person,  as  in  case 
of  the  death  of  a  sole  administrator. 

Sec.  13.  An  administrator,  appointed  in  the  place  of  any 
former  executor  or  administrator,  for  the  purpose  of  ad- 
ministering the  estate  not  already  administered,  shall  have 
the  same  powers,  and  shall  proceed  in  settling  the  estate  in 
the  same  manner,  as  the  former  executor  or  administrator 
should  have  had  or  done;  and  ma;  prosecute  or  defend  any 
action  commenced  by  or  against  the  former  executor  or  ad- 
ministrator, and  ma;  have  execution  on  any  judgment  re- 
covered in  the  name  of  such  former  executor  or  administrator. 
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Sbc.  14.    If,  after  the  grantiBg  of  letters  of  administration  a. 

by  any  probate  court,  on  the  estate  of  any  deceased  person,  JSJctodoo* 
as  if  he  had  died  intestate,  a  wiJl  of  such  deceased  person  ptwrfofwui. 
shall  l>e  duly  proved  and  allowed,  by  such  court,  the  first  ad- 
ministration shall,  by  decree  of  said  court,  be  revoked,  and 
the  powers  of  the  admiDistrator  shall  cease,  and  he  shall 
thereupon  surrender  his  letters  of  administration  into  the 
probate  court,  and  render  an  account  of  his  administration, 
within  such  time  as  the  court  shall  direct. 

Sec.  15.     The  executor  of  the  will  shall,  in  such  case,  be  Powers  ot 
entitled  to  demand,  sue  for  and  collect  all  the  goods,  chat-  SS"c2k^ 
tels.  rights  and  credits  of  the  deceased,  remaining  unadmin- 
istered,  and  may  be  admitted  to  prosecute  to  final  Judgment 
any  suit  commenced  by  the  administrator,  before  the  revo- 
cation of  his  letters  of  administration. 

Sbc.  Ifi.    All  acts  of  an  executor  or  administrator,  as  such,  Acwof  prior 
before  the  revocation  of  his  letters  testamentary  or  of  ad-^^. " 
ministration,  shall  be  as  valid  to  all  intents  and  purposes  as 
if  such  execntor  or  administrator  had  continued  lawfully  to 
execute  the  duties  of  his  trust. 

8kc.  17.    When  two  or  more  persons  shall  be  appointed  ad-  Adminto- 
rainistrators  on  any  estate,  the  judge  of  probate  may  take  a^^J^i^*^ 
separate  bond  from  each  with  sureties,  or  a  joint  bond,  with  ■«*'"•*«  t*™"*- 
sureties  from  all. 

Sko.  18.    When  application  shall  be  made  to  the  judge  ol  ^w^^^ 
probttte  for  the  appointment  of  an  administrator  on  an  in-trewrof 
testate  estate,  or  for  letters  of  administration  with  the  will  SSJ^" 
annexed,  or  administration  de  bonis  non  he  shall  cause  notice 
of  the  same,  and  of  the  time  and  place  of  hearing  thereof,  to 
be  given  as  provided  by  section  nine  of  chapter  flfty-two  of 
this  act. 

Prc  1!),    Whenever  it  shall  appear  upon  application  to  any  Pfob»ie  judge 
probate  court  for  letters  of  administration,  or  to  prove  theroi^a'' 
will  of  any  deceased  person,  that  the  heirs  at  law  of  said  de-  ^^^  ].^ 
ceased,  or  any  of  them,  are  residents  of  a  foreign  country,  it 
shall  be  the  duty  of  the  judge  of  such  probate  court  to  notify 
the  consul  of  such  foreign  nation  in  the  city  of  New  York,  or 
the  consul,  vice-consul,  or  consular  agent,  resident  in   this 
State,  if  there  be  one  of  such  foreign  nation,  of  the  pending 
of.  and  the  day  appointed  for  hearing  such  application.    And  J|'""^' 
such  notice  may  be  given  by  letter  addressed  to  such  consul,   °' 
vice  consul,  or  consular  agent,  and  deposited  in  the  postoffice, 
with  (he  postage  prepaid  thereon,  at  the  city  or  village  where 
such  application  was  made,  at  least  sixty  days  before  such 
day  of  hearing,  unless  such  heir  or  heirs  shall  file  in  such  pro- 
bate court  a  waiver  of  such  notice,  in  writing  and  under  oath, 

Sfx:.  20.    Whenever  a  petition  for  administration  is  filed  in  wbennotk* 
any  probate  court  of  this  State,  praying  for  the  appointment  Jj^t^'^' 
of  an  administrator  of  the  estate  of  any  deceased  person,  and  general, 
from  which  petition  it  appears  that  the  decedent  died  in- 
testate leaving  no  known  heirs;  or  whenever  it  shall  appear 
during  the  course  of  administration  of  any  intestate  estate^ 

Google 
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that  the  decedent  left  no  knovo  heirs;  or  whenever  a  peti- 
tion is  filed  praying  for  the  adminiBtration  of  the  estate  of  a 
testate  decedent  and  from  which  it  appears  that  the  benefi- 
ciaries of  the  purported  will  referred  to  wonld  not  be  entitled 
to  share  in  such  estate  but  for  the  terms  of  sach  pnrported 
will,  and  that  such  decedent  died  leaving  no  known  natural 
heirs,  it  shall  be  the  duty  of  the  judge  of  said  court  to  forth- 
with serve  notice  upon  the  Attorney  General  of  this  State  of 
the  pendency  of  such  proceedings  and  of  the  fact  that  in  such 
estate  there  are  no  known  natural  heirs.  Such  notice  shall 
EowMrred.  be  Served  by  registered  mail.  Upon  entering  his  appearance 
in  such  estate,  the  Attorney  General  shall  be  entitled  to  like 
written  notice  of  the  hearing  of  claims,  whether  before  the 
conrt  or  before  commissioners. 
Ri^o'  Sec.  21.    In  any  such  case,  the  Attorney  General,  represent- 

Keneni.  ing  the  State,  shall  have  all  the  rights  of  any  heir,  represen- 

tative or  creditor  to  be  heard  and  to  contest  the  validity  of 
any  claim,  order,  appointment  or  any  instrument  purporting 
to  be  a  contract  or  will  of  the  decedent,  and  shall  have  all 
the  rights  granted  or  accruing  to  heirs,  representatives  or 
creditors  under  the  laws  of  the  State  relating  to  the  settle- 
ment of  estates  of  either  testatcH  or  intestates,  either  in  such 
probate  court  or  by  way  of  appeal, 
oi^'temp^w  ^"'^^  ^-  "  ^^^  person  shall  be  missing  or  absent  from  his 
adminiatntor.  usual  place  of  residence  in  this  State,  and  his  whereabouts  un- 
known, for  the  space  of  three  months  or  more,  and  shall  leave 
property  which  is  going  to  waste  or  is  in  danger  of  being 
destroyed  or  lost  for  the  want  of  a  proper  custodian,  the  judge 
of  probate  of  the  county  in  which  be  was  last  known  to  re- 
side, shall  have  power,  upon  ihc  application  or  petition  of  the 
wife  or  next  of  kin,  or  of  one  or  more  of  his  principal  credi- 
tors, which  petitioD  shall  state  the  facts  of  the  case  aa  known, 
and  be  verified  by  the  oath  of  the  applicant,  to  appoint  a  tem- 
porary administrator  to  collect  and  take  charge  of  the  estate 
of  the  person  so  missing  or  absent,  until  the  fact  of  his  death 
or  survival  can  be  satisfactorily  established,  and  in  case  of  his 
death,  until  the  question  of  the  allowance  of  his  will,  if  any, 
shall  be  determined,  and  an  executor  or  administrator,  or 
special  administrator,  shall  be  appointed  and  qualify. 
Bond  of  Sdc.  23.    Such  temporary  administrator  shall,  before  enter- 

■SSSsS»tiir.  '°g  upon  his  trust,  give  a  bond,  as  prescribed  by  law  for  other 
administrators,  and  shall,  during  his  term  of  office,  have  such 
powara  general  powers  as,  and  perform  similar  duties  with,  special 

aaddutiM,       administrators  as  provided  for  by  law.     From  (he  appoint- 
ment of  such  temporary  administrator  there  shall  be  no  ap- 
peal, except  by  parties  claiming,  an  interest  in  the  property 
of  the  absent  person  either  as  creditor,  heir,  legatee,  owner 
Proviao.  or  custodian :   Provided,  That   no   temporary   administrator 

hcBrin/^oie  shall  be  appointed  until  after  a  hearing  duly  appointed  be- 
vpoifimmt.    fQfg  gugh  judge  of  probate,  and  previous  notice  of  such  hear- 
ing shall  be  published  once  each  week  for  three  successive 
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weeks  in  some  newspaper  in  the  county  where  such  hearit^ 
is  to  be  bad. 

Sec.  24.    When  application  shall  be  made  1o  the  judge  of  ?!?"}"j°,'''[ 
probate  for  the  appointment  of  an  administrator  on  an  in- of^mtMe'" 
testate  estate,  such  )>etitioii  may  contain  in  addition  to  other  *""'*- 
matters  therein  required  to  be  set  forth,  the  following: 

1.  A  true  and  complete  inventory  of  the  estate  of  said  de- 
ceased, appraised  under  oath  by  one  or  more  freeholders  of 
the  county  at  its  true  cash  value; 

2.  A  bond  running  to  Ihe  judge  of  probate  in  the  penal 
sum  of  not  less  than  three  hundred  dollars,  with  such  surety 
or  sureties  as  the  judge  of  probate  may  approve,  conditioned 
for  the  payment  of  the  funeral  expenses  of  said  deceased, 
within  one  year  from  the  date  of  death  of  such  deceased. 

Kec.  25,    Upon  receiving  and  filing  such  petition,  the  judge  Judge  m»y 
of  probate  ma,T  make  such  iuvcstigatiou  of  the  circumstao-  ciHn^BTaoces 
ces  of  the  case  and   the  facts  set  up   in  such   petition,  as 
he  deems  proper  and  necessary,  and  if  from  such  petition  and 
such  investigation  it  shall  appear  to  the  satisfaction  of  the 
court  that  said  deceased  left  surviving  him  a  widow,  or  chil- 
dren under  the  age  of  sixteen  years,  or  both;  that  said  de- 
ceased died  seized  of  no  real  estate,  and  that  the  personal 
estate  of  such  deceased,  appraised  at  its  true  cash  value, 
amounts   to  less  than  the  sum  of  five  hundred   dollars,  the 
court  may  thereupon  grant  administration  of  said  estate  to  Lstteraof 
such  petitioner  or  some  other  suitable  person  forthwith  with-  iion."    "" 
out  further  notice,  and  may  issue  letters  of  administration 
to  such  administrator  without  requiring  further  bonds. 

Sec.  26.  Whenever  it  shall  appear  to  the  satisfaction  of  nischarEe, 
the  judge  of  probate  that  an  administrator  appointed  iinder 
the  provisions  of  the  two  last  preceding  sections,  has  paid  or 
caused  to  be  paid  the  funeral  expenses  of  said  deceased,  and 
has  paid  over  to  the  widow  of  said  deceased,  or  in  case  there 
shall  be  no  widow,  to  the  guardian  of  the  minor  children  of 
said  deceased,  all  the  balance  and  residue  of  said  estate,  the 
court  may  forthwith  discharge  such  administrator  without 
further  accounting  and  without  notice. 


CHAPTER  LIV, 

Of  the  Inventory  and  Collcclion  of  the  Effects  of  Deceased 
Persons, 

KEcrioN  1,     Every  executor  or  administrator  shall,  within  NUkinguid 
thirty  days  after  his  appointment,  make  and  return  into  the  ISMn'wi. 
probate  court  a  true  inventory  of  the  real  estate,  and  of  all 
the  goods,  chattels,  rights  and  credits  of  the  deceased  which 
shall  have  come  to  his  possession  or  knowledge. 

Sec,  2, .  The  estate  and  effects  comprised  in  the  inventory  Appraisal, 
shall  be  appraised  by  two  or  more  disinterested  persons,  ap- 
pointed by  the  judge  of  probate  for  that  purpose,  who  shall 
be  sworn  to  the  faithful  discharge  of  their  trust;  and  if  any-  , 
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part  of  sucb  estate  or  effects  shall  be  id  any  other  couotj, 
appraisers  thereof  may  be  appointed  either  b;  the  judge  of 
probate  haviog  jurisdictioD  of  the  case,  or  by  the  judge  of 
ProTifo,  when  probate  of  Buch  other  county :  Provided,  That  when  the  assets 
Do&ppra  ^j  ^^^j^  estate  shall  consist  entirely  in  money,  no  appraise- 

ment thereof  shall  be  made. 
Order  or  &p-         Sec.  3.     When  appraisers  shall  be  appointed  by  the  jndge 
praiaement.      ^^  probate  of  such  other  county,  he  shall  issue  an  order  to 
them  in  substance  as  follows: 

County  of ,  ss. 

To  ,  of in  said  county : 

You  are  hereby  appointed  to  appraise  on  oath  the  estate  and 
effects  of  late  of  de- 
ceased, which  may  be  in  said  county;  and  when  yoti  have 
performed  that  service  you  are  required  to  deliver  this  order, 

and  your  doings  in  pursuance  thereof,  to , 

executor  (or  administrator  as  the  case  may  be)  of  said  de- 
ceased. 

Given  under  my  hand  this day  of 

,  in  the  year  


FeTBonal 
MtBte  flnt 


Judge  of  Probate. 

Sbc.  4.  The  appraisers  shall  set  down  opposite  to  each  item 
in  such  inventory,  distinctly,  in  figures,  the  value  thereof  in 
money,  and  deliver  the  same,  certified  by  them,  together  with 
their  appointment,  if  made  by  a  justice  of  the  peace,  to  the 
executor  or  administrator. 

Sec.  5.  The  personal  estate  of  the  deceased,  including  all 
growing  crops  of  grain,  grass,  and  fruit  not  disposed  of  by 
'  .'special  mention  in  the  will  of  the  deceased,  and  by  said  will 
plainly  directed  to  pass  with  the  real  estate,  which  shall 
come  into  the  hands  of  the  executor  or  administrator,  shall 
be  first  chat^reable  with  the  payment  of  the  debts  and  ex- 
l>enses;  and  if  the  goods,  chattels,  rights  and  credits  in  the 
hands  of  the  executor  or  administrator  shall  not  be  snfficient 
to  pay  the  debts  of  the  deceased  and  the  expenses  of  the  ad- 
ministration, the  whole  of  bis  real  estate,  except  the  widow's 
dower,  or  so  ranch  thereof  as  may  be  necessary,  may  be  sold 
for  that  purpose  by  the  executor  or  administrator,  after  ob- 
taining license  therefor  in  the  manner  provided  by  law. 

Sbc.  6.  The  executor  or  admiuisfrator  shall  have  a  right 
to  the  possession  of  all  the  real  as  well  as  personal  estate  of 
the  deceased,  and  may  lease  the  same  from  year  to  year,  and 
cancel  or  modify  any  existing  lease  or  leases  given  by  the  de- 
ceased in  the  same  manner  that  the  deceased  might  have  done 
in  his  lifetime,  and  may  receive  the  rents,  issues,  and  profits 
of  the  real  estate  until  the  estate  shall  have  been  settled, 
or  until  delivered  over  by  order  of  the  probate  court  to  the 
heirs  or  devisees;  and  shall  keep  in  good  tenantable  repair  all 
houses,  buildings,  and  fences  thereon,  which  are  under  his 
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control :  Provided,  TLat  whenever,  on  application  of  the  heirs,  Proyieo. 
or  devisees,  or  any  of  them,  it  shall  be  made  to  appear  to  the  r^''i'ilii°' 
said  probate  conrt  that  there  are  no  debts  or  liabilities  out  t"  ii^i™ 
standing  and  unpaid  against  eaid  estate,  or  that  the  per- 
sonal estate  of  said  deceased  is  amply  sufficient  for  the  pay- 
ment of  all  claims  or  liabilities  outstanding  or  allowed  against 
the  said  estate,  the  said  probate  court  shall  thereupon,  by 
order,  deliver  over  the  said  real  estate  of  said  deceased  to  the 
heirs  or  devisees  of  said  estate,  although  the  said  estate  shall 
not  then  have  been  flnally  settled,  and  thereupon  the  right  of 
the  said  executor  or  administrator  to  the  possession  of  the 
real  estate  of  said  deceased,  and  to  receive  the  rents,  issnes 
and  profits  thereof  shall  cense :  Provided  further,  That  the  purtner 
provisions  of  this  chapter  shall  not  be  construed  to  interfere  EJJlJ^ad 
with  the  possession  of  the  homestead. 
Use.  7,     If  any  executor  or  administrator,  heir,  legatee,  pioceedings  m 


oath,  that  any  person  is  suspected  to  have  concealed,  em- 
bezzled, conveyed  away  or  disposed  of  any  money,  goods  or 
chattels  of  the  deceased  or  that  such  person  has  in  bis  posses- 
sion or  knowledge,  any  deeds,  conveyances,  bonds,  contracts  - 
or  other  writings,  which  contain  evidence  of,  or  tend  to  dis- 
close the  right,  title,  interest  or  claim  of  the  deceased  to  any 
real  or  personal  estate  or  dny  claim  or  demand,  or  any  last 
will  and  testament  of  the  deceased,  the  said  judge  may  cite 
such  suspected  person  to  appear  before  the  court  of  probate, 
and  may  examine  him  on  oath,  upon  the  matter  of  such  com- 
plaint. 

Hbc.  8.  If  the  person  so  cited  shall  refuse  to  appear  and  corcroi^Hit 
submit  to  such  examination,  or  to  answer  such  interroga- ap'peir,  eic." 
tories  as  may  be  put  to  him  touching  the  matter  of  such  com- 
plaint the  court  may,  by  warrant  for  that  purpose,  commit 
him  to  the  common  jail  of  the  county,  there  to  remain  in  close 
custody  until  he  shall  submit  to  the  order  of  the  court.  The 
probate  judge  shall  cause  the  examination  to  be  taken  down 
by  a  stenographer,  or  in  such  mode  as  shall  in  his  discretion 
seem  to  him  best,  and  said  judge  shall  direct  all  such  inter- 
rogatories and  answers  to  be  reduced  to  writing,  signed  by 
the  parly  and  filed  in  the  probate  court. 

8bc.  9.    The  judge  of  probate  upon  the  complaint  on  oath  Ptoceedings  to 
of  any  executor  or  administrator,  may  cite  any  person,  who  S2S.uiit  by 
shall  have  been  entrusted  by  such  executor  or  administrator  f^^^H, 
with  any  part  of  the  estate  of  the  deceased  person,  to  appear  p»"o' 
before  such  court,  and  may  require  such  person  to  render  a  *"  *' 
full  account,  on  oath,  of  any  money,  goods,  chattels,  bonds, 
accounts  or  other  papers  belonging  to  such  estate,  which  shall 
have  come  to  bis  possession,  in  trust  for  such  executor  or  ad- 
ministrator, and  of  his  proceedings  thereon;  and  if  the  per- 
son BO  cited  shall  refuse  to  appear  and  render  such  account, 
the  court  may  proceed  against  him  as  provided  in  the  pre- 
ceding section. 
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wheD  Sec,  10,    When  any  debtor  of  a  deceased  person  shall  be 

rampound'      UDable  to  pay  all  his  debts,  the  executor  or  administrator, 
with  debtor,     with  the  approbation  of  the  judge  of  probate,  may  compound 
with  snch  debtor,  and  give  him  a  dischai^e  npon  receiving  a 
fair  and  just  dividend  of  his  effects. 
Interest  In  Sko.  11.     Wbeu  any  mortgagee  of  real  estate,  or  any  as- 

crerr^i^       signee  of  such  mortgage,  shall  die  without  having  foreclosed 
oerMn^*'*^    the  right  of  redemption,  all  the  interest  in  the  mortgaged 
aaaeta.  etc.       premises  Conveyed  by  such  mortgage,  and  the  debt  secnred 
thereby,  shall  be  considered  as  personal  assets  in  the  hands  of 
the   executor  or   administrator;   and   he  may    foreclose  the 
same,  and  have  any  other  remedy  for  the  collection  of  such 
debt  which  the  decen^ed  could  have  had  if  living,  or  may  con- 
tinue any  proceeding  comnienced  by   the  deceased  for  that 
purpose. 
Eiecuiorto  Sbc.  12.     In  case  of  the  redemption  of  any  such  mortgage, 

BDdreceipi^     *""  ^^^  ^"'^  ■**^  ^''^  mortgaged  premises  by  virtue  of  a  power 
if  redeemed,     of  Sale  contained  therein  or^jtherwise,  the  money  paid  thereon 
shall  be  received  by  llie  executor  or  administrator,  and  he 
shall    thereupon   give  all    necessary   releases  and   receipts; 
and  if,  upon  a  sale  of  the  mortgaged  premises,  the  same  shall 
be  bid  in  by  the  executor  or  administrator  for  such  debt. 
For  whom  lo    he  Shall  be  seized  of  the  same,  for  the  same  persons,  whether 
hold  In  trust,    ^pg^itopg^  Qp^j  ^f  kin  or  others,  who  would  have  been  entitled 
to  the  money,  if  the  premises  had  l>een  redeemed  or  purchased 
at  such  sale  by  some  other  person, 
wtieoresi  Skc.  13.    Any  real  estate  which  may  have  been  purchased 

pereooaJ^*™     OF  which  may  hereafter  be  purchased  by  an  executor  op  an 
eaiau.  administrator   as   such,   upon   a   sale   on   execution   for   the 

recovery  of  a  debt  due  lo  the  estate  or  upon  a  sale  in  the 
foreclosure  of  a  mortgage  held  by  said  executor  or  adminis- 
trator (whether  owned  by  the  deceased  in  his  lifetime  or 
acquired  after  his  death),  shall  be  considered  as  personal 
estate  and  may  be  sold  and  ('onveye<l  by  said  executor  or 
administrator  in  like  manner  as  personal  estate  may  now  be 
sold,  and  the  proceeds  thereof  shall  be  held  and  divided  as 
Proviso,  personal  estate:    Provided,  Such  sale  shall  first  be  approved 

spproviioi       by  the  judge  of  probate  having  jurisdiction  of  such  estate 
probate  judge.  .•'  >  ja-ji-i*ii  i  > 

by  an  order  entered  in  the  journal  of  the  court,  a  copy  of 
which  order  shall  be  attached  to  and  reconled  with  the  deed 
given  by  such  executor  or  administrator, 
iti&ndnot  Sbc.  14.     If  any  land  so  held  by  an  executor  or  adminis- 

H^i^'and  li^tor  as  mentioned  in  the  preceding  section,  shall  not  be 
-"—"■■■*-'  sold  by  him  as  therein  provided,  it  shall  he  assigned  and  dis- 
tributed to  the  same  i>ersona,  and  in  the  same  proportions,  as 
if  it  had  been  part  of  the  personal  estate  of  the  deceased; 
and  if,  upon  such  distribution,  the  estate  shall  come  to  two 
or  more  persons,  ])artili<m  thereof  may  be  made  between  them, 
in  like  manner  as  if  it  were  real  estate  which  the  deceased 
held  in  his  lifetime. 
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Sec.  15.  When  there  shall  be  a  deficiency  of  assets  in  the  ^"^^^^^/^ 
hands  of  an  executor  op  administrator,  and  when  the  deceased  to  recover 
shall  in  his  lifetime  have  conveyed  any  real  estate,  or  any  fraudiirmtir 
right  or  interest  therein,  with  intent  to  defraud  his  creditors,  b?"deoaued 
or  to  avoid  any  right,  debt  or  duty  of  any  person,  or  shall 
have  so  conveyed  such  estate,  or  so  caused  the  same  to  be 
conveyed,  that  the  deeds  of  oonveyance  are  void  as  against 
creditors  or  so  that  the  grantee  of  such  estate  is  in  equity 
a  tmstee  for  the  benefit  of  creditors,  the  executor  may,  and 
it  shall  be  his  duty  to  commence  and  prosecute  to  final  juclg< 
ment  any  proper  action  or  suit  at  law  or  in  chancery  for  the 
recovery  of  the  same,  and  may  recover  for  the  benefit  of 
the  creditors^  all  such  real  estate,  and  may  also  and  it  shall 
be  his  duty  to  sue  in  auy  proper  action  at  law  or  in  equity 
and  recover  for  all  goods,  chattels,  rights,  credits  or  assets 
of  any  kind  which  may  have  been  so  fraudulently  conveyed 
by  the  deceased  in  his  lifetime,  whatever  may  have  been  the 
manner  of  such  fraudulent  conveyance  or  which  may  have 
been  so  conveyed  or  caused  to  be  conveyed,  that  the  con- 
veyance is  void  as  against  creditors,  or  so  conveyed  or  caused 
to  be  conveyed  that  in  equity  the  grantee  is  a  trustee  for 
the  benefit  of  the  creditors  of  the  deceased. 

Sec.  16.     No  executor  or  administrator  shall  be  bound  to  Executor  not 
sue   for  such  estate  as  mentioned  in  the  preceding  section  pJ!JJ^\". 
for  the  benefit  of  the  creditors  unless  on  application  of  a  ^f^^J*^ 
creditor  or  creditors  of  the  deceased,  nor  unless  the  creditor  creditors, 
or  creditors  making  the  applicatioD  shall  pay  such  part  of  the 
cost   or  exjKnses,  or  give  such   security  to  the  executor  or 
administrator  therefor  as  the  probate  court  shall  deem  just 
and  equitable:  Provided,  That  in  case  any  executor  or  admin-  proviso, 
islrator  after  application  of  any  creditor  and   an  offer  by  J^Slia"*""'" 
such  creditor  to  pay  or  secure  to  such  executor  or  adminis 
trator  such  portion  of  the  costs  or  expenses  as  the  probate 
court  may  deem  rea.sonabIe,  shall  refuse  or  neglect  to  sue 
for  such  estate  or  to  prosecute  such  suit,  then  such  creditor 
upon  filing  a  bond  in  such  sum  and  with  such  sureties  as 
shall   be  approved   by  the  judge  of  probate,  conditioned  to 
save  snch  executor  or  administrator  harmless  from  the  whole 
of  the  costs  and  expenses  of  such  proceedings  in  case  of 
failure  to  recover,  may  sue  and  recover  such  estate  in  the 
name  of  such  executor  or  administrator,  and  for  the  benefit 
of  the  creditors  of  such  estate:     Provided  further.  That  in  Tvnbtr 
case  suit  is  brought  by  a  creditor  in  the  name  of  the  executor  p'*"'*'-  «*"• 
or  administrator  as   well  as  when  brought  by   the  executor 
or    administrator    individually,    the    court    shall    order  the 
reasonable  costs  and  expenses  of  the  proceedings  paid  from 
the  fund  or  estate  recovered,  if  any,  before  any  distribution 
of  the  same  shall  be  made  to  creditors. 

Sec.  17.     All  real   estate  so  recovered  as  provided  in   the  Din>osition  ot 
fifteenth  section  of   this  chapter,  shall  be  sold  for  the  payJ^JSSd* 
ment  of  debts,  in  the  same  manuer  as  if  the  deceased  had 
died  seized  thereof,  upon  obtaining  a  license  therefor  from 
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the  probate  court,  and  the  proceeds  of  all  goods,  chattels, 
rights  and  credits  recovered  as  aforesaid,  shall  be  appropri- 
ated JD  payment  of  the  debts  of  the  deceased,  in  the  same 
manner  as  other  assets  in  the  hands  of  the  executor  or 
admiaistrator. 

Sdc.  18.  When  the  executor  or  administrator  of  a  trustee, 
carrier  or  other  person  who  claimed  only  a  special  property 
in  any  goods,  to  hold  them  for  the  use  and  benefit  of  another, 
shall  recover  such  goods,  or  the  value  thereof,  or  damages 
for  the  taking  or  detention  thereof,  or  for  any  injury  done 
to  the  same,  the  goods  or  money  so  recovered  shall  not  be 
considered  assets  in  his  bands,  but  shall,  after  deducting 
the  costs  and  expenses  of  the  suit,  be  paid  over  and  delivered 
to  the  person  for  whose  use  or  benefit  they  were  so  claimed 
or  held  by  the  deceased  person. 

Sejc.  19.  When  judgment  for  a  return,  in  an  action  of 
replevin,  shall  be  rendered  against  an  executor  or  admiuis- 
trator,  the  goods  returned  by  him  shall  not  be  considered 
assets  in  his  hands;  and  if  they  shall  have  been  included 
in  the  inventory,  it  shall  be  a  sufficient  discharge  for  the 
executor  or  administrator,  to  show  that  they  have  been 
returned  in  pursuance  of  such  judgment. 


CHAPTER  LV. 


Of  Commissioners  on   Claims. 


Section  1.  When  letters  testamentary  or  of  administration 
shall  be  granted  by  the  judge  of  any  court  of  probate,  such 
judge  may,  in  his  discretion,  appoint  two  or  more  suitable 
persons  to  be  commissioners,  to  receive,  examine  and  adjust 
all  claims  and  demands  of  all  persons  against  the  deceased 
except  in  the  following  cases: 

1.  When  it  shall  appear  that  there  are  no  debts  existing 
against  such  deceased  person; 

2.  When  the  value  of  the  whole  esfaie,  exclusive  of  the 
furniture  and  other  personal  property  allowed  to  the  widow, 
shall  not  exceed  one  hundred  and  fifty  dollars,  and  shall 
be  assigned  for  (he  support  of  the  widow  and  children,  as 
provided  by  law,  in  which  case  such  assignment  shall  be 
deemed  a  full  and  final  administration,  and  bar  to  all  claims 
against  the  estate; 

3.  In  cases  where  the  i)etition  for  the  appointment  of  an 
administrator  is  flied  and  the  estate  is  administered  in  pur- 
suance of  sections  twenty-four,  twenty-five  and  twenty-six  of 
chapter  fifty-three  of  this  act. 

Sec,  2.  When  such  commissioners  shall  be  appointed  it 
shall  be  their  duty  to  appoint  convenient  times  and  places 
when  and  where  they  will  meet  for  the  purpose  of  examining 
and  allowing  the  claims;  and  within  thirty  days  after  tbeir 
appointment  they  shall  give  notice  of  the  times  and  places 
of  their  meeting,  and  of  the  time  limited  for  creditors  to 
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present  their  claims,  by  publishing  a  notice  thereof  at  least  Pubiiution 
three  weeks  soceesBivelj  in  some  newspaper  printed  in  the     """*- 
same  county,  if  there  is  a  newspaper  published  therein,  and 
otherwise  in  some  newspaper  in  an  adjoining  county  or  in 
any  other  manner  in  which  the  court  may  direct. 

Sbc.  3.     The  judge  of  probate  in  the  commission  issued  Desien»iion 
to  the  commissioners  shall  designate  the  paper  in  which  such 
notice  shall  be  published  and  any  other  mode  of  notifying 
which  he  may  deem  necessary  and  proper. 

Sbc.  4.     If  any  commissioner  appointed  by  the  probate  Death  ot 
court  shall  at  any  time  die,  remove  out  of  the  State,  refuse.  ^o^I^tc. 
or  become  in  any  other  way  incapacitated  to  perform  the 
duties  of  his  appointment,  the  court  may  appoint  another 
commissioner  in  his  place;  and  in  case  where  the  court  shall 
have  apiiointed  two  commissioners,  who  are  unable  to  agree  i 
upon  the  allowance  or  disallowance  of  any  claim  or  claims 
which  may  have  been   presented  to  them,  the  court  shall 
appoint  another  commissioner  to  act  with  them  upon  such 
claJln  or  claims,  and  no  further  notice  of  the  meeting  or 
meetings  shall   be  required  in  consequence  of  such  appoint- 
ment. 

Sec.  5.  The  probate  court  shall  allow  such  time  as  the  Time  >i 
circumstances  of  the  case  shall  require  for  the  creditors  to  SiST* 
present  their  claims  to  the  commissioners  for  examination 
and  allowance,  which  time  shall  not  in  the  first  instance 
exceed  one  year,  nor  be  less  than  four  months;  and  the  time 
allowed  shall  be  stated  in  the  commission. 

Sec.  6.    The  probate  court  may  extend  the  time  allowed  to  Exteiuioa 
creditors  to  present  their  claims,  as  the  circumstances  of^"™*' 
the  case  may  require;  but  not  so  that  (he  whole  time  shall 
exceed   two  years   from    the   time  of  appointing  such   com- 
missioners. 

Six;.  7.     On   the  application  of  a  creditor  who  has  failed  Revival  of 
to  present  his  claim,  if  made  at  any  time  before  the  estate'"™™'""''* 
is  closed,   the  judge  of  probate  may  revive  the  commi^ion 
and   allow  further  time  not  exceeding  one  month,  for  such 
creditor  to  present  his  claim  to  the  commissioners.     When 
such  claim  shall  have  been  presented  to  the  commissioners,  ndUcs 
they  shall  personally  notifly  the  executor  or  administrator,  ""'*"''*' 
and  the  creditor,  or  their  attorneys,  of  the  time  and  place  of 
hearing  such  claim,  and  as  soon  as  practicable  they  shall 
examine  and  pass  upon  said  claim  and  make  return  of  their 
doings  to  the  probate  court,  within  thirty  days  of  the  hear- 
ing thereof:    Provided,  That  all  costs  and  charges  resulting  Proviso,  coats, 
from  said  application,  and  the  proceedings  thereon  had  in 
tlie   probate  court   and   before  such  commissioners  shall   be 
paid  by  the  party  making  the  application  or  by  the  estate, 
or  in  part  by  the  applicant  and  part  by  the  estate,  as  the 
probate  court,  upon  application  and  notice  to  the  adminis- 
trator or  executor,  and   the  party  making  the  application, 
shall  direct. 
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Wliea  Judge 


Sec.  8.  In  all  cases  wbere  it  is  competent  for  the  judge 
of  probate  to  appoint  cotnmissioDera  to  receive,  examine  and 
adjust  claims  agaiiD^t  estates  of  deceased  persons,  or  to  re- 
vive or  continue  a  commission  already  granted,  the  judge 
of  probate  may,  if  he  shall  think  proper,  instead  of  appoiut- 
ing  commissioners  or  reviving  or  continuing  a  commissiOD. 
appoint  a  time  and  place  for  the  examination  and  adjustment 
of  claims  against  the  estate  before  himself;  and  in  such 
case  if  the  object  be  to  hear  claims  generally,  he  shall  give  the 
Notice.  same  notice  of  the  time  and  place  when  he  will  sit  to  hear 

claims,  and  of  the  time  limited  for  creditors  to  present  their 
claims  as  is  required  by  law  to  he  given  by  commissioners; 
and  if  the  obje<t  be  to  examine  and  adjust  some  particular 
claim,  be  shall  cause  notice  of  the  time  and  place  and  object 
of  the  hearing  to  be  given  to  all  persons  interested,  or  by 
publication  in  such  newspaper  of  the  county  as  he  shall 
designate;  and  when  a  hearing  shall  be  thus  as  aforesaid 
had  before  a  judge  of  protmte,  on  filing  proof  that  notice 
has  been  given  sts  herein  prescribed,  the  action  of  the  judge 
of  probate  in  passing  upon  and  adjusting  claims  shall  have 
ES«ct.  I  he   same  effect  upon   all   claims  against   the  estate  as  the 

action  of  commissioners  would  have  had  if  commissioners  had 
been  appointed  and  had  acted  according  to  law,  and  subject 
May  appoint    to  Ihe  same  provisions  in  reference  to  appeal.     When  notice 
^^^  shall   have  been   given  of  the   hearing  of  claims  before  the 

court,  the  prob;ite  judge  may  on  such  hearing  appoint  com- 
raissiouers  if  he  shall  think  proper  as  in-  other  cases,  and 
in  the  order  appointing  them,  shall  direct  when  and  where 
they  shall  meet,  which  meeting  shall  he  without  further 
notice;  and  in  any  case,  if  he  shall  choose  to  do  so,  may 
preside  at  the  sessions  of  commissioners,  make  rulings  as 
to  the  evidence  and  directions  as  to  the  law,  and  the  com- 
missioners shall  make  their  report  and  the  same  shall  have 
like  effect  as  in  case  the  probate  judge  shall  decline  to  meet 
Proviso.  with  such  commissioners:    Provided,  That  claims  for  funeral 

funeral  ""^        cxpeuses  may  be  allowed  by  the  probate  judge  at  any  time 
eipeosea.         before  the  general  hearing  of  claims,  upon  five  days'  notice 

to  the  claimant  and  the  executor  or  administrator.  ■ 
set-oHs.  Sec.  9.     When  a  creditor  agaiust  whom  the  deceased  had 

claims  shall  present  a  claim  to  the  commissioners,  the  execu- 
tor or  administrator  shall  exhibit  the  claims  of  the  deceased 
in  offset  to  the  claims  of  the  credilor,  and  the  commissioners 
shall  ascertain  and  allow  the  balance  agaiust  or  in  favor 
of  the  estate,  as  they  shall  find  the  same  to  be;  but  no  claim 
barred  by  the  statute  of  limitations  shall  be  allowed  by  the 
commissioners  in  favor  of  or  against  the  estate,  as  a  set- 
off or  otherrv'ise. 

Sbjc,  10.  The  commissionei-s  shall  be  sworn  to  the  faith- 
ful discharge  of  their  duties,  and  any  one  of  them  shall  be 
authorized  to  administer  oaths  to  parties  and  witnesses,  when 
the  same  shall  be  required  or  proper  for  the  investigation 
and  trial  of  questions  before  them. 
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Six.  11.  At  the  expiration  of  the  time  limited,  or  as  sood  Report, 
thereafter  as  the;  shall  have  time  to  complete  the  hearing 
of  the  claims  presented,  the  commissioners  shall  make  a 
report  of  their  doings  to  the  probate  court,  embracing  lists 
of  the  claims  presented,  or  exhibited  in  off-set,  and  stating 
how  much  was  allowed,  and  how  much  disallowed,  together 
with  the  final  balance,  whether  in  faror  of  the  creditor  or 
the  estate;  and  the  report  shall  state  particularly  the  manner 
of  giving  notice  to  the  claimants. 

8kc,   12.  The  commissioners  shall  have  power  to  try  and  wtuaciaims 
decide  upon  all  claims  which  by  law  survive  against  or  in^ersoi&y 
favor  of  executors  and  administrators,  exoept  claims  for  the  ^JJ,^^^^*" 
possession  or  title  of  real  estate;  and  may  examine  and  allow 
all  demands,  at  their  then  present  value,  which  may  be  pay- 
able at  a  future  day,  including  claims  payable  in  specific 
articles,  and  may  olTset  snch  demands  in  tbe  same  manner 
in  favor  of  the  estate. 

dec.  13.     Nothing  in  the  preceding  section  shall  l>e  con-  Debts  wabie 
stnied  to  prevent  any  executor  or  administrator  from  pay- "'"'"'"  ''^ 
ing  any  debt  which  shall  be  payable  at  a  future  day,  accord- 
ing to  the  terms,  and  at  the  time  specified  in  tbe  contract. 

Bbc.   14.  Bvery  person  having  a  claim  against  a  deceased  Perwiu 
person,  proper  to  be  allowed  by  the  commissioners,  who  shall  p^!^t'° 
not.  after  the  publication  of  notice  as  required  in  the  second  c'aima.  barred. 
section  of  this  chapter,  exhibit  his  claim  to  the  commissioners 
within  the  time  limited  by  the  court  for  that  purpose,  shall 
be   forever   barred   from   recovering   such   demand,  or   from 
setting  off  the  same  in  any  action  whatever. 

8bc.  15.  When   commissioners  shall  be  appointed,  as  pro- CertiJii  suiw 
Tided  in  this  chapter,  for  examining  and  allowing  claims  brou^t" 
against  any  estate,  no  action  shall  be  commenced  against  ^|^5„ 
the  executor  or  administrator,  except  actions  of  ejectment, 
or  other  actions  to  recover  the  seizin  or  possession  of  real 
estate,  and  actions  of  replevin,  nor  shall  any  attachment  or 
execution  be  issued  against  the  estate  of  the  deceased,  until    , 
the  expiration  of  the  time  limited  by  the  court  for  the  payment 
of  debts. 

Sec.  16.     All   actions  and  suits  which  may  he  pending  pending 
against  a  deceased  person  at  the  time  of  his  death,  may,  if  f^^JiJ^'!' 
the  cause  of  action  survives,  be  prosecuted  to  final  judgment, 
and  the  executor  or  administrator  may  be  admitted  to  defend 
the  name,  and   if  judgment  shall   be  rendered  agaiust  the 
executor  or  administrator,  the  court  rendering  it  shall  certify  Judgmeni  lo 
the  same  to  the  probate  court,  and  the  amount  thereof  shall  beranined, 
be  paid   in  the  same  manner  as  other  claims  duly  allowed 
against  the  estate. 

Sdc.  17.     Nothing  in  this  chapter  shall  be  construed  to  Executor  not 
prevent  an  executor  or  administrator,  when  he  shall  think  itf™^'^'^Qj, 
necessary,    from   commencing  and    prosecuting   any    action  deieoding. 
against   any  other  person,  or  from   prosecuting   any  action 
commenced  by  the  deceased  in  his  lifetime,  for  the  recovery 
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WbenjudKe  Sext.  8.     In  all  cases  wliere  it  is  competent  for  the  judge 

^rasf"  o^  probate  to  appoint  commissioners  to  receive,  examine  and 
adjust  claims  against  estates  of  deceased  persona,  or  to  re- 
vive or  continue  a  commission  already  granted,  tlie  judge 
of  probate  may,  if  he  shall  think  proper,  instead  of  appoint- 
ing commissioners  or  reviving  or  continuing  a  commission, 
appoint  a  time  and  place  for  the  examination  and  adjustment 
of  claims  against  (he  estate  before  himself;  and  in  such 
case  if  the  object  be  to  hear  claims  generally,  he  shall  give  tlie 
Notice.  same  notice  of  the  time  and  place  when  he  will  sit  to  hear 

claims,  and  of  the  time  limited  for  creditors  to  present  their 
claims  as  is  required  by  law  to  be  given  by  commissioners; 
and  if  the  object  be  to  examine  and  adjust  some  particular 
claim,  he  shall  cause  notice  of  the  time  and  place  and  object 
of  the  hearing  to  be  given  to  all  persons  interested,  or  by 
publication  in  such  newspaper  of  the  county  as  he  shall 
designate;  and  when  a  hearing  shall  be  thus  as  aforesaid 
had  before  a  judge  of  probate,  on  filing  proof  that  notice 
has  been  given  as  herein  prescribed,  the  action  of  the  judge 
of  probate  in  passing  upon  and  adjusting  claims  shall  have 
EOeci.  the  same  effect  upon  all  claims  against  the  estate  as  the 

action  of  commissioners  would  have  had  if  commissioners  bad 
been  appointed  and  had  acted  according  to  law,  and  subject 
M«r  appoint    to  the  same  provisions  in  reference  to  appeal.    When  notice 
wonCTsT  shall  have  been  given  of  the  hearing  of  claims  before  the 

court,  the  probate  judge  may  on  such  bearing  appoint  com- 
missioucrs  if  he  shall  think  proper  as  iu  other  cases,  and 
in  the  order  appointing  them,  shall  direct  when  and  where 
they  shall  meet,  which  meeting  shall  be  without  further 
notice;  and  in  any  case,  if  he  shall  choose  to  do  so,  may 
preside  at  the  sessions  of  commissioners,  make  rulings  as 
to  (he  evidence  and  directions  as  to  the  law,  and  the  com- 
missioners shall  make  their  report  and  the  same  shall  have 
like  effect  as  in  case  the  probate  judge  shall  decline  to  meet 
Proviso,  with  such  commissioners:    Provided,  That  claims  for  funeral 

funerli'"        expeoscs  may  l>e  allowed  by  the  probate  judge  at  any  time 
eipensea.         before  the  general  hearing  of  claims,  upon  five  days'  notice 

to  the  claimant  and  the  executor  or  administrator.  ■ 
Set-offs.  Sejc.  9.     When  a  creditor  against  whom  the  deceased  had 

claims  shall  present  a  claim  to  the  commissioners,  the  execu- 
tor or  administrator  shall  exhibit  the  claims  of  the  deceased 
in  offset  to  the  claims  of  the  creditor,  and  the  commissioners 
shall  ascertain  and  allow  the  balance  against  or  in  favor 
of  the  estate,  as  they  shall  find  the  same  to  be;  but  no  claim 
barred  by  the  statute  of  limitations  shall  be  allowed  by  the 
commissioners  in  favor  of  or  against  the  estate,  as  a  set- 
off or  otherwise. 
Oatboicom-  Sbc.  10.  The  commissioners  shall  he  sworn  to  the  faith- 
"  ""■  ful  discharge  of  their  duties,  and  any  one  of  them  shall  be 
authorized  to  administer  oaths  to  parties  and  witnesses,  when 
the  same  shall  be  required  or  proper  for  the  investigation 
and  trial  of  questions  before  them. 
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Seic.  11.  At  the  expiration  of  the  time  limited,  or  as  sood  Report, 
thereafter  as  they  shall  have  time  to  complete  the  hearing 
of  the  claims  presented,  the  commissioners  shall  make  a 
report  of  their  doings  to  the  probate  court,  embracing  lists 
of  the  claims  presented,  or  exhibited  in  off-set,  and  stating 
how  much  was  allowed,  and  how  much  disallowed,  together 
with  the  final  balance,  whether  in  favor  of  the  creditor  or 
the  estate;  and  the  report  shall  state  particularly  the  matiner 
of  giving  notice  to  the  claimants. 

Sbc.   12.  The  commissioners  shall  have  power  to  try  and  whatcuims 
decide  npon  all  claims  which  by  law  survive  against  or  in  ^^^  ma; 
favor  of  executors  and  administrators,  except  claimB  for  the  'Ufe'etc'*"^ 
jiossession  or  title  of  real  estate;  and  may  examine  and  allow 
all  demands,  at  their  then  present  value,  which  may  be  pay- 
able at  a  future  day,   including  claims  payable   in   specific 
articles,  and  may  offset  such  demands  in  the  same  manner 
in  favor  of  the  e.state. 

Sec.  13,     Nothing  in  the  preceding  section  shall  he  con-  Debts  pavabu 
stnied  to  prevent  any  executor  or  administrator  from  pay- "'"'""""■ 
ing  any  debt  which  shall  be  payable  at  a  future  day,  accord- 
ing to  the  terms,  and  at  the  time  apecifled  in  the  contract. 

8bc.  14.  Bvery  person  having  a  claim  against  a  deceased  Persoiu 
person,  proper  to  be  allowed  by  the  commissioners,  who  shall  pr^t'" 
not,  after  the  publication  of  notice  aa  required  in  the  second '^'™^' '""*^- 
section  of  this  chapter,  exhibit  his  claim  to  the  commissioners 
within  the  time  limited  by  the  court  for  that  purpose,  shall 
be  forever  barred  from  recovering  such  demand,  or  from 
setting  off  the  same  in  any  action  whatever. 

Sec.  15,  When  commissioners  shall  be  appointed,  aa  pro- Certain miw 
vided  in  this  chapter,  for  examining  and  allowing  claims  brouKht^ 
against  any   estate,  no  action  shall   be  commenced   against  J*|iu^J„ 
the  executor  or  administrator,  except  actions  of  ejectment. 
OP  other  actions  to  recover  the  seizin  or  possession  of  real 
estate,  and  actions  of  replevin,  nor  shall  any  attachment  or 
execution  be  issued  against  the  estate  of  the  deceased,  until    , 
the  expiration  of  the  time  limited  by  the  court  for  the  payment 
of  debts. 

Bbc.  16.     All   actions  and  suits  which  may  be  pending  pcndine 
against  a  deceased  person  at  the  time  of  his  death,  may,  if  J;?^,!'^"" 
the  cauae  of  action  survives,  be  prosecuted  to  final  judgment, 
and  the  executor  or  administrator  may  be  admitted  to  defend 
the  same,  and   if  judgment  shall   be  rendered  against  the 
executor  or  administrator,  the  court  rendering  it  shall  certify  Judgment  to 
the  same  to  the  probate  court,  and  the  amount  thereof  shall  *^  ^"'fl"'- 
be  paid  in  the  same  manner  as  other  claims  duly  allowed 
against  the  estate. 

Sdc.  17.     Nothing  in  this  chapter  shall  be  conatrued  to  Executor  not 
prevent  an  executor  or  administrator,  when  he  shall  think  it  H.™m  suing  or 
necessary,    from   commencing  and    prosecuting  any    action  defending, 
against  any  other  person,  or  from  prosecuting  any  action 
commenced  by  the  deceased  in  his  lifetime,  for  the  recovery 
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of  any  debt  or  claim,  to  flaal  judgment,  or  from  having'  exe- 
cution on  any  judgment. 

Sex:.  18.  Id  such  case,  the  defendant  may  set  oS  any  claim 
lie  may  have  against  the  deceased,  instead  of  presenting  it 
to  the  commisflioners,  and  all  mutual  claims  may  be  set  off 
in  such  action;  and  if  final  judgment  shall  be  rendered  in 
favor  of  the  defendant,  the  same  shall  be  certified  by  the 
conrt  rendering  it  to  the  probate  court,  and  the  jodgment 
shall  be  considered  the  true  balance. 

Sec.  19.  When  two  or  more  persons  shall  be  indebted  on 
any  joint  contract,  or  upon  a  judgment  founded  on  a  joint 
contract,  and  either  of  them  shall  die,  his  estate  shall  be 
liable  therefor,  and  it  may  be  allowed  by  the  commissioners, 
as  if  the  contract  had  been  joint  and  several,  or  as  if  the 
judgment  had  been  against  him  alone,  and  the  other  parties 
to  such  joint  contract  may  be  compelled  to  contribute  or  to 
pay  the  same,  if  they  would  have  been  liable  to  do  so  upon 
payment  thei'eof  by  the  deceased. 


CHAPTER  LVI. 

Payment  of  Debts  of  Deceased  Persona. 

Limitation  of  Time  for  Paying  Debts. 

AUowanceot  Sbjction  1.  The  probate  court,  at  the  time  of  granting 
S5ii«debt».  letters  testamentary,  or  letters  of  administration,  shall  make 
e'O'  an  order  allowing  to  the  executor  or  administrator,  a  time 

for  disposing  of  the  estate,  and  paying  the  debts  and  legacies 
of  the  deceased  person,  which  time  shall  not,  in  the  first 
instance,  exceed  one  year  and  sis  months. 
Extension  SiK.  2.    The  probate  court  may,  on  the  application  of  the 

°*  "**■  executor  or  administrator,  from  time  to  time,  as  the  circum- 

stances of  the  estate  may  require,  extend  the  time  for  pay- 
ing debts  and  legacies  not  exceeding  one  year  at  a  time,  nor 
so  that  the  whole  time  allowed  to  the  original  executor  or 
administrator  shall  exceed  four  years. 
Appucktion  Sec.  3.     When  an  executor  or  administrator  shall  make 

torexiendon.    application  to  have  the  time  for  paying  debts  and  legacies 
extended  beyond  one  year  and  six  months  from  the  time  of 
granting  letters  testamentary  or  of  administration,  the  pro- 
JMite  court  shall  appoint  a  time  for  hearing  and  deciding  on 
No^  such  application,  and  shall  cause  notice  of  such  application, 

"  and  of  the  time  and  place  of  hearing,  to  be  given  to  all  persons 

interested,  by  publication,  three  weeks  successively  in  some 
newspaper  to  be  designated  by  the  court;  and  no  such  order 
extending  the  time  shall  be  granted,  unless  such  notice  shall 
have  been  previously  given. 
enaion  Stx?.  4.    When  an  executor  or  administrator  shall  die,  or 

»  of^nOTr"'  become  incapable  of  discharging  his  trust,  and  a  new  adminis- 
--.  trator  of  the  same  estate  shall  be  appointed,  the  probate 
court  may  extend  the  time  for  the  payment  of  the  debts  and 
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legacies  beyond  the  time  allowed  lo  the  original  executor 
or  administrator,  not  exceeding  one  jear  at  a  time,  and  not  ' 
exceeding  six  months  beyond  the  time  which  the,  court  might 
by  law  allow  to  such  original  executor  or  administrator, 
upon  due  notice  being  given  as  required  in  the  preceding 
section. 

Of  the  Distribution  of  Assets  Among  the  Creditors,  and  of 
Insolvent  Estates. 

Sec.  5.     If,  after  the  report  of  the  commissioners,  and  ^•>"' 
ascertaining  the  claims  against  any  estate,  it  shall  appear  ^y^ebu. 
that  the  executor  or  administrator  has  in  his   possession 
sufficient  to  pay  all  the  debts,  he  shall  pay  the  same  in  full 
within  the  time  limited  or  appointed  for  that  purpose, 

Sbc,  6,     If  the  assets  which  the  executor  or  administrator  omsr  et 
may  have  received,   and  which  can   be  appropriated   to  the  i*'™""' 
payment  of  debts,  shall  not  be  sufficient,  he  shall,  after  pay- 
ing the  necessary  expenses  of  administration,  pay  the  debts 
against  the  estate  in  the  following  order: 

1.  The  necessary  funeral  expenses; 

2.  ,The  expenses  of  the  last  sickness; 

3.  Debts  having  a  preference  by  the  laws  of  the  United 
States; 

4.  Debts  due  to  other  creditors. 

Six:.  7.    If  there  shall  not  be  assets  enough  to  pay  all  the  ^<™ 
debts  of  any  one  class,  each  creditor  shall  be  paid  a  dividend  tobspatd 
in  proportion  to  his  claim;  and  no  creditor  of  any  one  class '''''*'""*■ 
shall  receive  any  payment  until  all  those  of  the  preceding 
class  shall  be  fully  paid. 

Se>c.  8.    After  the  return  of  the  report  of  the  commissioners,  when  court  to 
and  at  or  before  the  expiration  of  the  time  limited  for  the  ^dXX- 
payment  of  debts,  the  probate  court  shall  make  an  order  or  "°°- 
decree  for  the  payment  of  the  debts,  and  the  distribution  of 
the  assets  which  may  have  been  received  by  the  executor  or 
administrator  at  the  time  for  that  purpose,  among  the  credi- 
tors, as  the  circumstances  of  the  estate  shall  require,  accord 
ing  to  the  provisions  of  this  chapter. 

Snc.  9.     If  an  appeal  shall  have  been  taken  from  the  de-  Appeal; 
cision  of  the  commissioners,  and  shall  remain  undetermined,  SSJ^to"  "* 
the  probate  court  may  suspend  the  decree  for  the  payment  pajmant. 
of  debts  mentioned   in  the  preceding  section,  Or  may  order 
a  distribution  among  the  creditors  whose  claims  shall  have 
been  allowed,  leaving  in  the  hands  of  the  executor  or  admin- 
istrator sufficient  assets  to  pay  the  claim  which  may  have 
been  disputed  and  appealed. 

Sec.  10.    When  the  disputed  claims  shall  have  been  finally  '''hen 
settled,  the  probate  court  shall  order  the  same  to  be  paid  SSms 
out  of  the  assets  retained,  to  the  same  extent,  and  in  the  *"'*'**  p^*"- 
same  proportion  as  the  claims  of  the  other  creditors. 

Sbx;.  11,     If  the  whole  of  the  debts  shall  not  have  been  Further 
paid  by  the  first  distribution,  and  if  the  whole  assets  shall  d^Mbutkm. 
not  have  been  distributed,  or  if  other  assets  shall  afterwards  i 
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come  to  the  baodB  of  the  executor  or  administrator,  the  pro- 
bate court  may,  from  time  to  time,  according  to  the  circum- 
Btances  of  the  case,  make  further  decree  for  the  distribution 
of  assetB. 
^Ji^j^^  Sec.  12.     Whenever  a  decree  shall  have  been  made  by  the 

peraoDkUj        prolwite  court   for  the  distribution  of  the  assets  among  the 
Labia.  creditors,   the  executor  or  administrator,  after  the  time  of 

payment  shall  arrive,  shall  be  personally  liable  to  the  credi- 
tors for  their  debts,  or  the  dividend  thereon,  as  for  his  own 
debt;  or  he  shall  be  liable  on  his  bond,  and  the  same  may 
be  put  in  suit,  on  the  application  of  a  creditor,  whose  debt 
or  dividend  shall  not  be  paid,  as  above  mentioned, 
itoe'^ted        ®^-  ^"*-    ^Vhen  the  time  for  paying  the  debts  of  a  deceased 
for  Mjraent     person  shall  be  finally  limited  by  order  of  the  probate  court, 
or  by  the  expiration  of  the  time  allowed  for  that  purpose, 
whether  the  estate  shall  be  insolvent  or  not,  the  probate 
court   may,   on   the   application   of  the  executor   or  admin- 
istrator, by  an  order  for  that  purpose,  cause  notice  to  be 
given  to  the  creditors,  of  the  time  appointed  or  limited  for 
the  payment  of  such  debts;  which  notice  shall  be  given  by 
publishing  the  same  at  least  three  weeks  successively  in  some 
newspaper  to  be  designated  by  the  court,  and  in  such-  other 
manner  as  the  court  may  direct. 
neeiecUngto        ^^'  ^*'    ^''  ''^*^''  Dotlce  shall  have  been  given  as  provided 
demand  Bebt    in  the  preceding  section,  any  creditor  shall  neglect  to  demand 
t^")^™.       from  the  executor  or  administrator  his  debt,  or  the  dividend 
thereon,  within  two  years  from  the  time  so  limited  for  the 
payment  of  the  debts,  or  if  the  notice  nhall  be  given  after 
such  time,  within  two  years  from  the  last  publication,  the 
claim  of  such  creditor  shall  be  forever  baiTed. 

Contingent  Claims. 

ciwof  Bbc,  15.     If  any  person  shall  be  liable  as  security  for  the 

affected.  deceased  or  have  any  other  claim  against  his  estate  wiiich 
cannot  be  proved  as  a  debt  before  the  commissioners,  or 
allowed  by  them,  the  same  may  be  presented  with  the  proper 
proof  to  the  probate  court,  or  to  the  commissioners,  who 
shall  state  the  same  in  their  reiwrt,  if  such  claim  shall  be 
presented  to  them;  and  in  case  such  claim  shall  be  made 
against  such  estate  by  reason  of  any  bond  or  agreement  of 
any  kind  in  writing,  signed  by  the  deceased  and  binding 
him  to  pay  any  certain  sum  or  sums  for  the  support  of  the 
claimant  for  the  lifetime  of  such  claimant  or  for  a  term  of 
years,  or  to  perform  certain  work  for  another,  for  the  non- 
performance of  which  his  estate  is  liable,  or  binding  deceased 
to  pay  any  sums  as  rental  during  a  lease,  the  administrator 
of  said  estate,  by  and  with  the  consent  of  such  claimant 
and  the  approval  of  the  judge  of  probate,  may  compromise 
and  settle  such  claim  in  such  manner  as  shall  be  just  and 
shall  be  determined  by  said  judge  of  probate  or  probate  court, 
and  the  same  so  determined  shall  be  paid  as  other  debts  of 
said  deceased,  and  the  administrator  in  effecting  such  compro- 
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mise  is  empowered,  if  nec^sary  and  if  ao  ordered  by  the 
judge  of  probate,  after  such  notice  as  he  sball  direct,  to  pur-  ■ 
chase  the  real  estate  covered  by  the  lease,  and  in  case  of 
the  purchase  of  the  real  estate  as  above  provided  the  same 
shall  be  treated  as  personal  property  in  the  hands  of  the 
executor  or  administrator  and  disposed  of  and  distributed 
as  such. 

8bc.  16.  If  the  court  sball  be  satisfied  from  the  report  of  whencoun 
the  commissioners,  or  by  the  proof  exhibited,  said  court  may  SiHcten" 
order  the  executor  or  administrator  to  retain  iu  his  hands  ««j»««"i- 
sufBcient  estate  to  pay  such  contingent  claim  when  the  same  parent' 
shall  become  absolute,  or,  if  the  estate  shall  be  insolvent.  "^ '^'™- 
sufficient  to  pay  a  proportion  equal  to  the  dividends  of  the 
other  creditors. 

Snc.  17.     If  such  t-ontingent  claim  shall  become  absolute,  contingent 
and  shall  be  presented  to  the  probate  court,  or  to  the  executor  Sj'Swiute?" 
or  administrator,  at  any  time  within  two  years  from  them»jbep^' 
time  limited  for  other  treditors  to  present  their  claims  to  **°     '*  ' 
the  commissioners,  it  may  be  alloweil  by  the  probate  court 
upon  due  proof,  or  it  may  be  proved  before  the  commissioners 
already  appointed,  or  before  others  to  be  appointed  for  that 
purpose,  in  the  same  manner  as  if  presented  for  allowance 
before  the  commissioners  had  made  their  report,  and  the 
persons  interested  shall  have  the  same  right  of  appeal  as  in 
other  cases. 

8bc.   18.     If  such   contingent   claim  shall   be  allowed,  as  when 
mentioned  in  the  preceding  section,  or  established  on  appeal,  S^JJ|*to 
the  creditor  shall   be  entitled  to    receive  payment  to   the  pwment. 
same  extent  as  other  creditors,  if  the  estate  retained  by  the 
executor  or  administrator  shall  he  sufficient  for  that  purpose; 
but  if  the  claim  sball  not  iKt  finally  established  as  provided 
in   the  preceding  section,  or   if  the  assets   retained   in   the 
hands  of  the  executor  or  administrator  shall  not  be  wholly 
exhausted  in  the  payment  of  snch  claims,  such  assets,  or  the 
residue  of  them,  shall  be  disposed  of  by  order  of  the  probate 
court,  to  the  persons  entitled  to  the  same  according  to  law. 

Rbc.  19.    If  (he  claim  of  any  person  shall  accme  or  beiome  cuim 
absolute,  at  any  time   after  the   time  limited   for  creditors  JJJo'J","*^ 
to  present  their  claims,  the  person  having  such  claim  may  i^i''  ™)f  ■>« 
present  it  to  the  probate  court,  and  prove  the  same  at  any  b  court, 
time  within  one  year  after  it  shall  accrue  or  become  absolute, 
and  if  established  in  the  manner  provided  in  this  chapter,  the 
executor  or  administrator  shall  be  required  to  pay  it,  if  he 
shall   have  sufficient   assets   for   that   purpose,   and  shall   be 
required  to  pay  snch  part  as  he  shall  have  assets  to  pay; 
and  if  real  or  personal  estate  shall  afterwards  come  to  his 
liossession.  he  shall  be  required  to  pay  such  claim,  or  such 
part  as  he  may  have  assets  sufficient  to  pay,  not  exceeding  the 
proportion  of  the  other  creditors,  in  such  time  as  the  probate 
court  may  prescribe. 

Bec.  20,    When  a  claim  shall  be  presented  within  one  ,Tear]"2L*?' 
from  the  time  when  it  shall  accrue,  and  be  estabUshed,  as  ttm-m^*" 
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diKhnrsed. 


mentioned  in  tlie  preceding  section,  and  the  executor  or 
administrator  shall  not  have  suflQcient  to  paj  the  whole  of 
such  claim,  the  creditor  shall  have  a  right  to  recover  such 
part  of  his  claim  as  the  executor  or  administrator  has  not 
assets  to  pay,  against  the  heirs,  devisees  or  legatees,  vho 
shall  have  received  sufficient  real  and  personal  property 
from  the  estate. 

6ec.  2t.  If  an  action  shall  be  commenced  against  an  execu- 
tor or  administrator  on  such  claim,  as  is  mentioned  in  section 
nineteen,  and  for  the  payment  of  which  sufficient  assets  shall 
not  have  been  retained,  as  before  provided  in  this  chapter, 
the  executor  or  administrator  may  give  notice  under  his 
plea  to  such  action,  that  he  has  fully  administered  the  estate 
which  bas  come  to  his  possession  or  knowledge. 

8ec.  22.  If  it  shall  appear  on  the  trial  of  such  action  that 
the  defendant  had  fully  administered  at  the  time  the  claim 
was  presented,  and  had  no  assets  which  could  be  lawfully 
appropriated  for  that  purpose,  he  shall  be  discharged,  and 
shall  have  judgment  for  his  costs;  but  if  it  shall  be  found 
that  he  had  assets  sufficient  to  pay  only  a  part  of  such  claim, 
judgment  shall  be  rendered  against  him  for  such  sum  only 
as  shall  be  equal  to  the  amount  of  assets  in  his  hands. 

Sec.  23.  When  the  heirs,  devisees  or  legatees  shall  have 
received  real  or  personal  estate,  and  shall  be  liable  for  any 
debts  as  mentioned  in  this  chapter,  they  shall  be  liable  in 
proportion  to  the  estate  they  may  have  respectively  received; 
and  the  creditor  may  have  any  proper  action  at  suit  or  in 
law  or  equity,  and  shall  have  a  right  to  recover  his  claim 
against  a  part  or  all  of  such  heirs,  devisees  or  legatees,  to 
the  amount  of  the  estate  they  may  have  respectively  received, 
but  no  such  action  shall  be  maintained  unless  commenced 
within  one  year  from  the  time  the  claim  shall  be  allowed 
or  established. 

Sbc.  24,  If  by  the  will  of  the  deceased,  any  part  of  his 
estate,  or  any  devisees  or  l^atees  shall  be  made  exclusively 
liable  for  the  debt,  the  devisees  or  legatees  shall  be  liable  to 
contribute  among  themselves  only  according  to  the  will. 

Pro.  25.  If  all  the  persons  liable  for  the  payment  of  any 
such  debt  shall  not  be  included  in  the  action  or  suit  as  de- 
fendants, the  suit  or  action  shall  not  thereby  be  in  any  way 
dismissed  or  barred;  but  the  court  before  which  it  shall  be 
pending  may  order  any  other  parties  brought  in,  by  any 
proper  process,  and  may  allow  such  amendments  aa  may  be 
necessary  to  moke  them  defendants,  on  such  terms  as  the 
court  shall  prescribe. 

Hex:.  26.  If  more  than  one  person  shall  be  liable  as  afore- 
said, and  the  creditor  shall  bring  a  suit  in  chancery  against 
all  or  a  part  of  the  persons  so  liable,  and  the  persons  liable 
shall  dispute  the  debt  or  the  amount  claimed,  the  court  of 
chancery  may  order  an  issue  to  be  framed,  and  direct  that  the 
amount  may  be  ascertained  by  a  jury  in  the  circuit  court  of 
the  county  in  which  the  estate  is  settled;  and  the  court  of 
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chaueery  shall  aBcertain  and  determine  bow  mucli  each   is 
liable  to  pay  and  may  award  execution  therefor. 

Sec,  27.     If  any  of  the  heirs,  devisees  or  legatees,  shall  die  jEsuieof 
without  having  paid  his  just  share  of  the  debts,  his  estate  ulbie.  "" 
shall  be  liable  therefor,  as  for  bis  own  debt,  to  the  extent 
to  which  he  would  have  been  liable  if  living, 

Sbc.  28.    When  any  of  the  heirs,  devisees  or  legatees,  shall  contribution, 
pay   more  than  bis  share  of   such  debt,  the  other   persous 
liable  shall  be  holden  aud  compelled  to  contribute  their  just 
proportion  of  the  same,  as  is  provided  in  the  case  of  devisees 
and  legatees  in  the  preceding  fifty-second  chapter. 

Sdc.  29.     If  the  appointment  of  commissioners  to  allow  if « 
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claims  shall   in  any  case  be  omitted,  the  judge  of  probate  Ippoim 
shall  perform  the  duties  devolving  upon  such  commissioners  '^^^^ 
by  law;  no  person  having  any  contingent  or  other  lawful  claim  dutieH. 
against  a  deceased  person,  shall  thereby  be  prevented  from 
prosecuting   the  same   against   the   executor,   administrator,  no  pere^ 
heirs,  devisees  or  legatees,  as  provided  by  law,  and  in  such  PromTmng. 
case  a  claimant  having  a  lien  upon  real  or  personal  estate  of 
the  deceased,  by  attachment  previous  to  his  death,  may,  on 
obtaining  judgment,    have    execution   against   such    real    or 
personal  estate. 

Sec.  30.     In  no  other  case,  except  sucb  as  are  expressly  Nooiher 
provided  fur  in  this  chapter,  shall  any  action  be  commenced  ogainBt 
or  prosecuted  against  an  executor  or  administrator;  nor  shall  juowed!^ 
any    writ    of   attachment    or   execution    issue   against    such  Aiiubment  a 
executor   or    administrator,    or    against    the    estate    of    the  ^J^bttSi. 
deceased  in  his  hands,  during  the  time  allowed  him  for  the 
payment  of  debts,  except  in  the  case  provided  for  in  the 
preceding  section. 


CHAPTER  LVII. 
Of  the  Partition  and  Distribution  of  Estates, 

Bbction   1.     ^Vben  any  {>erson  shall  die  possessed  of  any  Diapoaiiion 
personal  estate,  or  of  any  right  or  interest  therein  not  law-  ^t^^"^ 
fully  disposed  of  by  his  last  will,  the  same  shall  be  applied 
and  distributed  as  follows: 

1.  The  widow,  if  auy,  shall  be  allowed  all  ber  articles  of  wwow. 
apparel  and  ornaments,  and  all  wearing  apparel  and  orna- 
ments of  the  deceased,  and  the  household  furniture  of  the 
deceased,  and  other  pei'sonal  property,  to  be  selected  by  her, 

not  exceeding  in  value  two  hundred  dollars,  and  tbe  allowance 
shall  be  made  as  well  when  the  widow  waiv^  the  pro- 
vision made  for  her  in  the  will  of  her  husband  as  when  he 
dies  intestate; 

2.  The  widow  and  children  constituting  the  family  of  ^^"^  J^^^^^iu. 
deceased  shall  have  .such  reasonable  allowance  out  of  the  mentotesiate. 
estate  as  the  probate  court  shall  judge  necessary  for  their 
maintenance  during  the  progress  of  the  settlement  of  the 

estate,  according  to  their  circumstances,  which,  in   caae  of  ^ 

Google 


PUBLIC  ACTS,  1915— No.  314. 


an  insolvent  estate,  sball  not  be  longBr  than  one  year  after 
granting  aijoiinistration  nor  for  any  time  after  the  dower  and 
personal  estate  shall  be  assigned  to  the  widow ; 

3.  When  a  person  shall  die  leaving  children  under  ten 
years  of  age,  having  no  mother,  or  when  the  mother  shall 
die  before  the  children  shall  arrive  at  tbe  age  of  ten  years, 
or  where  the  mother  shall  have  been  adjudged  insane  by  any 
court  of  competent  jurisdiction  and  shall  not  have  recovered 
her  sanity  before  such  children  arrive  at  the  age  of  ten  years, 
an  allowance  shall  be  made  for  the  necessary  maintenance 
of  such  children  until  they  shall  arrive  at  fiie  age  of  ten 
years,  out  of  such  part  of  the  personal  estate  and  the  income 
of  the  real  estate  as  would  have  been  assigned  to  the  mother 
if  she  had  been  living  and  sane; 

4.  If,  on  the  return  of  the  inventory  of  any  intestate  estate, 
it  shall  appear  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  one  hundred  fifty  dollars  over  and  above 
the  allowance  above  provided  for,  the  probate  court  may,  by 
a  decree  for  that  purpose,  assign  for  the  use  and  support  of 
the.  widow  and  children  of  such  intestate,  or  for  the  support 
of  the  children  under  ten  years  of  age,  if  there  be  no  widow, 
the  whole  of  such  estate,  after  the  payment  of  the  funeral 
charges  and  expenses  of  administration ; 

5.  If  the  personal  estate  shall  amount  to  more  than  one 
hundred  fifty  dollars,  and  more  than  the  allowance  mentioned 
in  the  preceding  subdivision  of  this  section,  the  same  shall 
be  applied  to  the  payment  of  the  debts  of  the  deceased,  with 
the  charges  of  his  funeral  and  of  settling  his  estate; 

6.  The  residue,  if  any,  of  the  personal  estate  shall  be  dis- 
tributed as  follows:  One-third  thereof  to  the  widow  of  the 
deceased,  and  tbe  remaining  two  thirds  to  his  children,  or 
the  issue  of  any  deceased  child  or  children,  if  any  there  be, 
by  right  of  representation,  except  that  if  there  be  but  one 
child,  or  tbe  issue  of  such  child  living,  then  to  the  widow 
one-half  of  such  residue  and  to  such  child,  or  the  issue  thereof, 
the  other  half,  and  if  there  be  no  widow  nor  child  of  the  in- 
testate living  at  bis  death,  his  estate  shall  be  distributed  to 
all  his  lineal  descendants,  and  if  all  such  descendants  are  in 
the  same  degree  of  kindred  to  the  intestate,  they  shall  share 
the  estate  equally,  otherwise  they  shall  take  by  right  of 
representation.  In  case  the  deceased  shall  leave  a  widow  and 
no  children,  or  the  issue  of  any  deceased  child  surviving  him, 
then  such  residue,  if  it  shall  not  exceed  the  sum  of  three 
thousand  dollars,  shall  go  to  such  widow,  and  if  it  exceed  the 
sum  of  three  thousand  dollars  such  excess  shall  be  distributed, 
one-half  to  such  widow  and  the  other  half  to  the  father  and 
mother  of  the  deceased,  if  living,  in  equal  shares;  if  either 
[mrent  be  deceased,  such  share  shall  go  to  the  survivor,  and 
if  both  parents  be  deceased,  such  share  shall  be  distributed 
equally  to  the  brothers  and  sisters  and  the  lineal  descendants 
of  any  deceased  brother  or  sister  by  right  of  representation. 
And  if  there  shall  he  neither  father  nor  mother,  nor  brother 
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nor  sister,  nor  cbildren  of  such  brotlier  or  sister  surviving, 
then  such  residue  shall  go  to  the  widow.  In  an;  other  case  the 
residue,  if  any,  of  the  personal  estate  shall  be  distributed  in 
the  same  proportion  and  to  the  same  persons,  and  for  the 
same  purposes,  as  prescribed  for  the  descent  and  disposition 
of  the  real  estate; 

7.  In  case  any  femme  covert  shall  die  possessed  of  any  FommocoTort. 
personal  estate,  her  sole  property,  or  any  right  or  interest 
therein  not  lawfully  disposed  of  by  ber  last  will  and  testa- 
ment, the  same  shall,  after  tbe  debts  of  the  deceased,  funeral 
charges  and  expenses  of  administration  are  paid,  be  dis- 
tributed as  follows:  One-third  to  the  husband,  and  the 
remaining  two  thirds  to  her  children,  or  the  issue  of  any 
deceased  child  or  children,  if  any  there  be,  by  right  of  repre- 
sentatioD)  except  that  if  there  t>e  but  one  child,  or  the  issue 
of  a  deceased  child  surviving  ber,  then  such  residue  shall 
be  divided  Ix^tween  such  husband  and  such  child,  or  the  issue 
of  such  deceased  child,  as  aforesaid,  in  equal  proportions, 
and  if  there  be  no  husband  or  child  of  tbe  intestate  living 
at  her  death,  her  estate  shall  be  distributed  to  all 
her  lineal  descendants,  and  if  all  said  descendants 
are  in  the  same  degree  of  kindred  to  the  intestate,  they 
shall  share  the  estate  equally,  otherwise  they  shall  take  by 
right  of  representation.  If  there  shall  be  no  child,  or  issue 
of  any  deceased  child  surviving  her,  one-half  of  said  residue 
shall  go  to  the  husband  of  the  deceased  and  the  other  half 
to  her  father  and  mother,  if  living,  in  equal  shares.  If  either 
parent  be  deceased,  such  shares  shall  go  to  the  survivor,  and 
if  both  parents  be  deceased,  such  shares  shall  be  distributed 
equally  to  tbe  brothers  and  sisters  and  the  lineal  descendants 
of  any  deceased  brother  or  sister,  by  right  of  representation; 
and  if  there  shall  be  neither  father  nor  mother,  nor  brother 
nor  sister,  nor  children  of  such  brother  or  sister  surviving, 
then  such  residue  shall  go  to  the  sur\'iving  husband;  in  any 
other  case  the  residue,  if  any,  of  the  personal  estate  shall  be 
distributed  in  the  same  proimrtion  and  to  the  same  persons, 
and  for  the  same  purposes  as  prescribed  for  the  descent  and 
disposition  of  the  real  estate. 

Sec.  2.  Before  any  partition  or  division  of  any  estate  provision  (or 
among  the  heirs,  devisees  or  legatees,  an  allowance  shall  be  Jj"**""  ""''*' 
made  for  the  necessary  expenses  of  the  support  of  the  children 
of  the  deceased,  under  ten  years  of  age;  and  the  probate 
court  may  order  the  executor  or  administrator  to  retain  in 
his  hands  suflScient  estate  for  that  purpose,  except  where  some 
provisions  shall  have  been  made  by  will  for  their  support, 
or  where  their  distributive  share  of  (he  estate  is  sufHcient  in 
the  judgment  of  the  court  for  their  support. 

Sec.  3.    After  the  payment  of  the  debts,  funeral  charges  Arter  parmem 
and  expenses  of   administration,    and   after  the  allowances  J^duefbow"' 
made  for  the  expense  of  the  maintenance  of  the  family  ofoMisned. 
the  deceased  and  for  the  support  of  the  children  under  ten 
years  of  age,  and  after  the  assignment  to  the  widow  of  her 
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»bare  in  the  personal  estate,  or  when  sufficient  effects  sball 
be  reserved  in  the  bands  of  the  executor  or  administrator 
for  the  above  purpoaes,  the  probate  court  shall,  by  a.  decree 
for  that  purpose,  assign  the  residue  of  the  estate,  if  any,  to 
sucb  persons  as  are  by  law  entitled  to  the  same,  subject, 
however,  to  the  widow's  right  of  dower,  if  there  be  a  widow 
of  the  deceased  entitled  to  dower,  and  her  dower  shall  not 
have  been  assigned  and  set  off  to  her. 
Sec.  4,     In  sucb  decree  the  court  shall  name  the  persons 


e  peraoDs  g^j  jjjg  ppoportiong  q^  parts  to  which  each  f 


1  be  entitled; 


and  such  persons  shall  have  the  right  to  demand  and  recover 
their  respective  shares  from  the  executor  or  administrator, 
or  any  other  person  having  the  same  or  any  part  thereof, 
after  the  expiration  of  sixty  days  from  the  date  of  such  de- 
cree, unless  an  appeal  shall  have  been  taken  therefrom,  iu 
which  case  they  shall  have  the  same  right  immediately  upon 
the  final  termination  of  such  appeal. 
On  whose  Hec.  5.     Such  decree  may  be  made  on  the  application    of 

Sscrf^m^e,  the  executor  or  administrator,  or  of  any  person  interested 
in  the  estate,  but  no  heir,  devisee  or  legatee  shall  be  entitled 
to  a  decree  for  his  share,  until  payment  of  the  debts,  and 
allowances  and  expenses  mentioned  in  the  preceding  section 
shall  have  been  made  or  provided  for,  unless  he  shall  give 
Bond  of  a  bond  to  the  judge  of  probate,  with  such  surety  or  sureties 

heir,  etc.  jjj,  jjjg  (.Qurt  may  direct,  to  secure  the  payment  of  his  just 

proportion  of  such  debts  and  expenses,  or  such  part  thereof 
as  shall  remain  unprovided  for,  and  to  indemnify  the  execu- 
tor or  administrator  against  the  same. 
Pariitioa,  Sffc.  0.    When  the  estate,  real  or  personal,  assigned  to  two 

how"m^e.  '•''  moi'c  beirs,  devisees  or  legatees  shall  be  in  common  and 
undivided,  and  the  respective  shares  shall  not  be  separated 
and  distinguished,  and  the  widow's  dower  shall  have  been 
assigned  and  set  off  to  ber,  if  she  be  entitled  to  a  dower, 
partition  and  distribution  may  be  made  by  three  discreet  and 
disinterested  persons,  to  be  appointed  commissioners  for  that 
purpose  by  the  probate  court,  who  shall  be  duly  sworn  to 
the  faithful  discharge  of  their  duties,  and  the  judge  of 
probate  shall  issue  a  warrant  1o  them  for  that  purpose.  And 
if  any  commissioner  appointed  as  herein  provided  shall  die, 
remove  out  of  the  State,  refuse  or  become  in  any  other  way 
incapacitated  to  perform  said  duties,  the  court  may  appoint 
another  commissioner  in  his  place,  and  no  further  notice  of 
the  meetings  of  the  commissioners  shall  be  required  in  conse- 
quence of  such  appointment. 
pro«eed(ngs  Sec.  7.  If  the  real  estate  shall  lie  in  different  counties, 
Mtauheain  ^he  probate  court  may,  if  it  shall  be  judged  proper,  appoint 
dtjerem  different  commissioners  for  each  county,  and  in  such   case, 

the  estate  in  each  county  shall  be  divided  separately,  as  if 
there  was  no  other  estate  to  be  divided ;  bnt  the  commissioners 
drst  appointed  shall,  unless  othem'ise  directed  by  the  pro- 
bate court,  make  division  of  such  real  estate,  wherever  situ- 
ated within  this  State. 
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See,  8,    Such  partition  and  distribution  may  be  ordered  Notice  of 
on  the  petition  of  any  of  the  persons  interested;  but  before  fo^^^^tS^. 
an;  partition  shall  be  ordered,  as  directed  in  this  chapter, 
notice  shall  be  given  to  all  persons  interested,  as  provided 
in  section  nioe  of  chapter  flfty-two. 

Sbc.  9.    Partition  of  the  real  estate  may  be  made,  as.  pro- Partition, 
vided  in  this  chapter,  although  some  of  the  original  heire  or  ""' ""    '■ 
devisees  may  have  conveyed  their  shares  to  other  persons; 
and  such  shares  shall  be  set  to  tbe  persons  holding  the  same, 
in  tbe  same  manner  as  they  otherwise  should  have  been  to 
swch  heirs  or  devisees. 

Sec,  10.    The  several  shares  in  the  real  and  personal  estate  R''{*I2'''"' 
shall  be  set  out  to  each  individual  in  proportion  to  his  right,     ' 
by  such  metes  and  bounds  or  description,  that  the  same  may 
be  easily  distinguished,  unless  any  two  or  more  of  the  parties 
interested  shall  consent  (o  have  their  share,  or  any  portion 
thereof,  set  out  so  as  to  be  held  in  common  and  undivided, 
in  which  case  the  same  shall  be  set  out  according  to  such 
consent;  and  where  the  estate  shall  consist  in  whole  .or  in 
part  of  money,  due  or  to  become  due  on  contract  made  by  the 
deceased  for  the  sale  of  real  estate,  the  land  described  in  Money  due 
such  contract  shall  be  set  off  in  fee,  with  the  contract,  to  SSntrSci 
tbe  individual  entitled  to  such  contract,  but  subject  to  the 
terms  thereof. 

Sb)c,  11.     When  any  such  real  estate  cannot  be  divided  JJ^^^^( 
without  prejudice  or  inconvenience  to  the  owners,  the  probate  be  divided. 
court  may  assign  the  whole  to  one  or  more  of  the  parties 
entitle^]  to  shares  therein,  who  will  accept  it,  always  prefer- 
ring the  males'to  the  femalefl.  and,  among  children,  preferring 
the  elder  to  the  younger:    Provided,  The  party  so  accepting  fro'tao- 
the  whole  shall  pay  to  the  other  parties  interested  their  just  for  shares 
proportion  of  the  true  value  thereof,  or  shall  secure  the  same  "^  "*"*"■ 
to  their  satisfaction;  and  the  true  value  of  the  estate  shall 
be  ascertained  by  commissioners  appointed  by  tbe  probate 
court,  and  sworn  for  that  purpose. 

Sec.  12.    When  any  tract  of  land,  messuage  or  tenement  5!^,""|^' 
shall  be  of  greater  value  than  either  party's  share  in  the  estate  a^  any 
to  be  divided,  and  cannot  be  divided  without  injury  to  the  palSTofbe 
same,  it  may  be  set  off  by  the  commissioners  appointed  to  Jirided. 
make  partition,  to  either  of  the  parties  who  will  accept  it, 
giving  preference   as   pre8cril)ed   in    (he   preceding  section : 
Provided,  The  party  so  accepting  it  shall  pay  or  secure  to  Provigo. 
one  or  more  of  the  others,  such  sums  as  the  commissioners  ^^h^' 
shall  award   to  make  the  partition  equal,  and   the  commis-  portions, 
sinners  shall  make  their  award,  accordingly;  but  sucb  par- 
tition shall  not  be  established  by  the  court,  until  the  sum 
so  awarded  shall  be  paid  to  the  parties  entitled  to  tbe  same, 
or  secured  to  their  satisfaction. 

8ex7.  13.     When  partition  of  real  estate  among  heirs  orwbenraute 
devisees  shall  be  required,  or  dower  is  to  be  assigned  to  a  dil^ij^""""' 
widow  in  the  same,  and  sncb  real  estate  shall  be  in  common  lobemwie. 
and  undivided  with  the  real  estate  of  any  other  person ;  such 
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other  person  shall  be  made  a  party  to  all  proceedings,  and 
the  commissioners  shall  first  divide  and  sever  the  eBtate  of 
the  deceased  from  the  estate  with  which  it  lies  in  common, 
and  such  division  so  made  and  established  by  an  order  of 
the  probate  court,  shall  be  binding  on  all  the  persons 
interested. 
,r  Bbc.  14.  Before  any  partition  shall  be  made,  or  an,v  estate 
divided,  as  provided  in  this  chapter,  guardians  shall  be  ap- 
be  pointed  for  all  minors  and  insane  persons  interested  in  the 
estate  to  be  divided;  and  some  discreet  person  shall  be  ap- 
pointed to  act  as  agent  for  such  parties  as  shall  reside  out 
of  ihe  State,  if  they  do  not  appear;  and  notice  of  the  appoint- 
ment of  such  agents  shall  be  given  to  the  commissioners  in 
iheir  warrant;  and  notice  shall  be  given  to  all  the  parties 
interested  in  the  partition,  their  guardians  or  agents,  by 
the  commissioners,  of  the  time  when  they  shall  proceed  to 
make  partition. 

Sec.  15.  The  commisMoners  shall  make  report  of  their 
proceedings  to  the  probate  court  in  writing;  and  the  court 
may,  for  sufBcient  reasons,  set  aside  such  report,  and  commit 
Ihe  same  to  the  same  commissioners,  or  appoint  others;  and 
ihe  report,  when  ftnally  accepted  and  established,  shall  be 
recorded  in  the  records  of  the  probate  court;  and  a  copy 
thereof,  attested  by  the  judge  of  probate,  under  the  seal  of 
the  court,  shall  be  recorded  in  the  ofQce  of  the  register  of 
deeds  of  the  county  where  the  lands  lie. 

Sdc.  16,  When  the  probate  court  shall  make  a  decree 
assigning  the  residue  of  any  estate  to  one  or  more  persons 
entitled  to  the  same,  it  shall  not  be  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  of  such 
estate,  unless  the  parties  to  whom  the  assignment  shall  be 
decreed,  or  some  of  them  shall  request  that  such  partition 
be  made. 

Set.  17.  All  qnestions  as  to  advancements  made  or  alleged 
to  he  made  by  (he  deceased  to  any  heirs,  may  be  heard  and 
determined  by  the  probate  court,  and  shall  be  specified  in 
the  decree  assigning  the  estate,  and  in  the  warrant  to  the 
commissioners;  and  the  final  decree  of  the  probate  court, 
or,  in  case  of  appeal,  of  fhe  circuit  or  supreme  court,  shall 
be  binding  on  all  persons  interested  in  the  estate. 

Sec.  18.  Any  person  aggrieved  by  any"  order,  decree  or 
denial,  of  a  probate  court,  in  pursuance  of  the  provisions 
of  this  chapter,  may  appeal  therefrom  as  provided  in  other 
cases. 

Set.  id.  The  partition,  when  finally  confirmed  and  estab- 
lished, shall  be  conclusive  on  all  the  heirs  and  devisees,  and 
all  persons  claiming  under  them,  and  upon  all  persons  inter- 
ested; and  the  judge  of  probate  shall  cause,  a  duly  certified 
copy  of  the  report  to  be  recorded  in  the  office  of  the  register 
of  deeds  for  the  county,  and  the  expense  thereof  shall  be  a 
charge  against  Ihe  estate,  to  be  paid  out  of  the  funds  thereof 
in  the  same  matmer  as  other  costs  of  administration;  and 
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Buch  record  eball  be  notice  of  all  matters  therein  contained, 
and  sball  be  evidence  thereof. 

6bc.  20.  If,  at  the  time  of  the  partition  or  distribution  when 
of  any  estate  as  provided  in  this  chapter,  the  executor  or^^Pl^^ 
administrator  sbal)  have  retained  sufficient  effects  in  bis 
bands,  which  may  lawfully  be  applied  for  that  purpose,  tbe 
expeosea  of  sucb  partition  or  distribution  may  be  paid  by 
such  execotor  or  administrator,  when  it  shall  appear  to  the 
court  just  and  equitable,  and  not  inconsistent  with  the  in- 
tention of  the  testator. 

Set".  21.     But  if  there  are  no  effects  in  ibe  hands  of  the  when 
executor  or  administrator  which  may  be  lawfully  applied  toJlSd"i^ 
that  purpose,  the  expenses  and  charges  of  the  partition,  being  p*"'*"- 
ascertained  by  the   probate  court,  shall  l>e  paid  by   all   the 
parties   interested   in   the   partition,   in   proportion   (o   tbeir 
respective  shares  or  interests  in  the  premises;  and  the  pro- 
portions shall  be  settled  and  allowed  by  the  probate  court; 
and  if  any  one  shall  neglect  to  pay  the  sum  assessed  on  him 
by  the  court,  an  execution  may  be  issued  therefor  against 
him  by  such  court,  in   favor  of  the  persons  entitled  to  the 
same. 

Sb('.  22.     When  tbe  term  of  a  widow  entitled  to  dower  or  when 
other  life  estate  in  the  lands  of  a  deceased  [>ersoD  shall  expire,  ilJIJiraion"' 
the  reversion  may  be  assigned  to  the  persona  entitled  to  the '"»  •»  '"«''•■ 
same,   and   partition   thei-eof  be  made,   in   the   manner  pre- 
scrilwd  in  this  chapter  in  relation  to  other  estates  of  deceased 
persons. 

See.  23.    When  any  estate  shall  t>e  assigned  by  decree  of  when  court  to 
the  court,  or  Ite.  distributed  by  commissioners,  as  provided  i^^t'tor 
in  this  chapter,  to  any  person  residing  out  of  this  State,  and  noa-rertdent 
having  no  agent  therein,  and  it  shall  t>e  necessary  that  some 
person  should  be  authorized  to  lake  possession  and  charge  of 
the  same,  for  the  beneUt  of  such   absent  person,  the  court 
may  appoint  an  agent  for  that  purpose,  and  authorize  him 
to  take  charge  of  such  eslale,  as  well  as  to  act  for  such  absent 
person  in  the  partition  and  distribution. 

BEf.  24,    Such  agent  shall  give  a  bond  to  the  judge  of  pro-  *<""'  ^ 
bate,  to  he  approved  by  him,  faithfully  to  manage  and  ac-  °"  ' 

count  for  such  estate,  before  he  shall  be  authorized  to  receive 
the  same,  and  the  court   appointing  such  agent   may  allow 
a  reasonable  sum  out  of  the  profits  of  the  estate  for  hiscoiDpenwHon, 
services  and  expenses. 

Determination  of  Heirs. 

Rbc.  25.     When   any  person   sbali   have   deceased,  having  Api^iotion 
title  to  any  lands  in  this  State,  or  whenever  a  conveyance  ["on'oi'"'"*' 
or  grant  of  any  lands  in  this  State  shall  be  or  shall  have  been  heiwuip. 
made  to  the  heirs,  minor  heirs  or  legal  representatives  of 
any  deceased  person  without  indicating  or  showing  who  are 
or  were  such  heirs,  minor  heirs,  or  legal   representatives,  it 
sball  be  lawful  for  any  person  or  persons  claiming  an  inter- 
est in  said  lands,  whether  as  heirs  at  law,  minor  heirs,  or  ~  i 
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through  or  under  such  heir  or  beirs,  to  apply  to  the  probate 
court  of  the  county  in  wbicb  Bald  lands  or  any  part  thereof 
are  located,  which  said  court  shall  adjudicate  and  determine 
who  are  or  were  the  legal  heirs,  minor  tieirs,  or  legal  repre- 
sentatives of  said  deceased  person,  and  entitled  to  the  lands 
of  which  the  deceased  died  seized,  or  the  lands  embraced  in 
the  conveyance  or  grant  made  to  tbe  heirs  at  lav,  minor 
heirs,  or  the  legal  representatives  of  sucb  deceased  person. 

Sbo.  26.  The  application  shall  be  made  by  filing  a  petition 
in  said  court,  subscribed  by  the  petitioner  or  petitioners,  his, 
her,  or  their  attorney,  duly  verified,  setting  forth  the  name 
of  the  deceased,  that  he  died  seized  of  lands  in  this  State, 
or  that  a  conveyance  or  grant  was  made  to  the  legal  repre- 
sentatives, or  heirs,  or  minor  heirs  of  the  deceased,  as  the 
case  may  be,  of  certain  lands,  a  portion  of  which,  and  de- 
scribing such  portion,  the  petition  shall  show  to  be  located 
in  the  county  where  said  petition  is  to  be  filed;  the  names 
and  residences  of  the  heirs,  minor  heirs  or  I^al  representa- 
tives of  said  deceased  person,  so  far  as  the  same  are  known 
to  the  petitioner,  and  shall  conclude  with  a  prayer  for  the 
determinntion  and  adjudication  aforesaid,  and  thereupoa 
said  court  shall  make  an  order  setting  forth  the  time  and 
place  of  hearing  such  petition,  and  shall  give  notice  thereof 
by  publication  to  all  known  heirs  as  provided  for  in  section 
nine  of  chapter  fifty-two. 

8ex?.  27.  At  the  time  assigned  for  the  hearing  of  said  pe- 
tition, or  at  the  time  to  which  said  hearing  may  be  adjourned, 
the  court  may  hear  proofs  taken  by  commission  or  by  wit- 
nesses produced  in  open  court,  of  the  facts  set  forth  in  said 
petition,  and  shall  thereupon,  if  the  evidence  be  suflScient, 
find  and  adjudge  who  are,  or  were,  the  heirs,  minor  heirs, 
or  legal  representatives  of  the  deceased  and  entitled  by  the 
laws  of  this  State  to  inherit  the  real  estate  of  the  deceased, 
or  to  take  title  to  lands  conveyed  or  granted  to  tbe  heirs, 
minor  heirs,  or  legal  representatives  of  said  deceased,  which 
finding  and  adjudication  shall  be  entered  on  the  journal  of 
said  court,  and  which  entry,  or  a  duly  certified  copy  thereof, 
shall  be  prima  facie  evidence  of  the  facts  therein  fouud. 

Sec.  ^.  Whenever  it  shall  be  necessary  for  any  other 
purpose  to  determine  who  the  heirs  at  law  of  any  deceased 
persons  are,  or  were,  on  the  petition  of  any  interested  party, 
and  on  like  proceedings  as  provided  in  the  last  three  preced- 
ing sections,  the  court  may  make  a  determination  thereof. 

8e)C.  29.  Whenever  any  probate  court  of  this  State  shall 
make  an  order  determining  wlio  are  or  were  the  heirs  at  law 
of  such  deceased  person  at  tbe  time  of  his  death,  a  certified 
copy  of  such  order  containing  such  finding  may  be  recorded 
in  the  ofltce  of  the  register  of  deeds  of  any  county  in  the 
State  wherein  may  be  located  any  real  estate  owned  by  sach 
deceased  person  at  the  time  of  his  death,  or  in  which  sucb 
deceased  person  may  have  any  interest  whatsoever,  and  such 
original  order  of  the  probate  court,  or  a  certified  copy  thereof. 
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and  tLe  original  record  of  the  certified  copy  recorded  in  the 

offioe  of  the  register  of  deeds,   or  a  certified  copy  thereof, 

shall  be  prima   facie  evidence  of  the  fact  as  to  who  were  to be prini» 

heirs  of  the  said  deceased  person  at  the  time  of  his  death, '"^^  *^''*'"*' 

and  as  such  entitled  by  inheritance  to  the  interest  in  such 

feal  estate  owne<l  by  their  ancestor  at  the  time  of  his  death, 

and  the  original  record  of  said  probate  court,  or  a  certified 

(■«i)y  thereof,  and  a  record  of  said  certified  copy  recorded  in 

(he  (iflice  of  the  register  of  deeds,  or  a  certified  copy  thereof, 

shall  be  admitted  in  evidence  in  all  the  courts  of  this  State  Admiiaibie 

upon  any  trial  or  proceedings  had  before  such  court  in  all"""^^*"*^ 

cases  where  the  question  of  such   heirship  may  be  involved 

or  wherein  it  becomes  material. 

Assignment  of  Power. 

Sbc.  30,    When  a  widow  is  entitled  to  dower  in  lands  of  wi™  dower 
which  her  husband  died  seized,  and  her  right  to  dower  if^S^niby 
not  disputed  by  the  heirs  or  devisees,  or  any  person  claiming  p™""*  ™'"^- 
under  them,  or  either  of  them,  it  may  be  assigned  to  her 
in  whatever  counties  the  lands  may  lie,  by  the  judge  of  probate 
for  the  county  in  which  the  estate  of  the  husband  is  settled, 
upon  application  of  the  widow  or  any  other  person  interested 
in   the  lands;  notice  of  which  application  shall  be  given  to 
such  heirs,  devineea  or  other  persons,  in  such  manner  as  the 
judfie  of  probate  shall  direct. 

Sro.  31.     For   the   purpose  of  nssigning  such  dower,  the  warrant  for 
judge  of  pr<)bate  shall   issue  hia  warrant   to  three  discreet  ^^dSwe™' 
and  disinterested  persons,  authorizing  and  requiring  them  to 
."Hit  off  Jhe  dower  by  metes  and  bounds,  when  it  can  be  done 
without  injury  to  the  whole  estate. 

Sec.  32.    The  commissioners  shall  he  sworn  before  a  judge  CommiB- 
or  justice   of   the   peace   to   the  faithful   discharge  of  their  beeworn! 
duties,  and  shall,  as  soon  as  may  be,  set  off  the  dower  accord- 
ing to  the  command  of  such  warrant,  and  make  return  of  their 
doings,  with  an  account  of  their  chaises  and  expenses,  in 
writing,  to  the  probate  court;  and  the  same  being  accepted 
and  recorded,  and  an  attested  copy  thereof  recorded  in  the  Record  in 
ftjfice  of  the  register  of  deeds  of  the  county  where  the  lands  S^dJr  oSimi, 
are  situated,  the  dower  shall  remain  fixed  and  certain,  unless 
such  confirmation  be  set  aside  or  reversed  on  appeal ;  and 
one-half  of  the  cost  of  such  proceedings  shall  be  paid  by  the 
widow,  and  the  other  half  by  the  adverse  party. 

Rec.  33.    When  the  estate  of  which  dower  is  to  be  assigned,  whenestate 
consists  of  a  mill  or  other  tenement  which  cannot  be  divided  mm,  etc.. 
without  damage  to  the  whole,  and  in  all  cases  where  the  estate  •"*  ^^^e"'*'' 
cannot  be  divided  by  metes  and  bounds,  the  dower  may  be 
assigned  of  the  rents,  issues  and   profits  thereof,  to  he  had 
and  ivceived  by  the  widow  as  a  tenant  in  common  with  the 
other  owners  of  the  estate. 
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Dis|)08al  of  Uuctaimed  Moneys  in  the  Hands  of  Executors 
and  Administrators. 

MonejMobe         Bbc.  34.     When  any  executor  or  administrator  shall  have 
vimcDunir     made   final   settlement   with   the   probate   court   it   shall   be 
tressuMir.         jj,^  ^,jjy  ^j  ^|,g  ,.0,1^  ^f^  order  the  said  executor  or  admiu- 
istralor  to  deposit  with  the  county  treasurer  such  moneys  as 
he  may  have  belonging  to  any  nonresident  or  unknown  heir 
or  claimant  whose  whereabonls  after  diligent  inquiry  he  can- 
not ascertain,   taking  his  receipt   therefor,   and  upon   filing 
said  receipt  in  the  probate  court  where  such  settlement  has 
been  made,  such  executor  or  administrator  shall  be  entitled 
to  have  an  order  made  discharging  him  and  his  bond,  the 
same  as  though  he  bad  paid  the  money  to  the  bcir  or  claimant 
and  taken  receipt  therefor. 
Duty  of  Sec.  35.    If  shall  be  the  duty  of  the  county  treasurer,  upon 

^uuurei.  Iwing  furnished  with  a  certified  copy  of  such  order,  to  receive 
the  money  mentioned  in  said  order  and  safely  keep  the  same, 
lie  shall  keep  all  such  moneys  in  a  separate  fund,  and  keep 
a  separate  account  with  each  individual  mentioned  in  the 
aforesaid  orders.  He  shall  pay  out  said  fund  from  time  to 
time  upon  the  order  of  the  probate  court,  and  shall  turn  over 
any  surplus  left  in  his  hands  at  the  termination  of  his  term 
Bond.  of  office,  to  his  successor.     Said  county  treasurer,  and  each 

such  successor  in  said  office,  before  receiving  any  such  moneys, 
shall  also  give  a  bond,  ninning  to  the  judge  of  probate  and 
his  successor  in  oflSce,  with  two  or  more  sufficient  sureties, 
to  be  approved  by  the  judge  of  probate,  and  in  such  sum  as 
he  shall  direct,  conditioned  that  such  person  and  his  deputy 
shall  pay  out  said  fund  upon  the  orders  of  the  judge  of  pro- 
bate, and  shall  render  to  the  judge  of  probate,  and  to  the 
board  of  supervisors,  at  the  end  of  each  year  a  true  account 
of  said  fund,  and  that  he  will  deliver  over  to  his  successor 
in  office  all  moneys,  books,  papers  and  other  things  apper- 
coropensnion  taiuing  or  belonging  to  said  fund.  Said  countv  treasurer 
of  treaaurw,  ^^^  ^j^^  ^^^g  ^j.  ^^.^  f^^^^^  g|^j,„  j^^  allowed  to  take  one  per 
cent  out  of  the  different  suras  paid  out  by  him  on  the  order 
of  the  probate  court,  unless  the  amount  so  paid  out  to  any 
one  individual  shall  exceed  the  sum  of  one  thousand  dollars, 
in  wiiich  case  he  shall  take  only  one-half  of  one  iwr  cent. 
Payment  Rec.  36.     When  monev  shall  be  deposited  as  aforesaid,  any 

rat?^"  person  or  persons  entitled  to  the  same  may  at  any  time 
to  money.  apply  to  the  coutt  making  said  order  for  an  order  directing 
the  county  treasurer  to  pay  over  said  money,  and  upon 
satisfactory  proof  being  made  to  said  court,  of  the  right  of 
the  claimant  to  said  money,  said  court  shall  make  an  order 
directing  the  county  treasurer  to  pay  the  same  over  to  him. 
Upon  such  hearing  the  court  shall  maiie  such  order  as  to 
notice  of  the  hearing  as  it  may  think  proper. 
Si^"^,  Sec.  37.    Suits  may  be  brought  upon  the  bond  so  given  by 

bond.  the  county  treasurer,  in  the  name  of  the  judge  of  probate. 

for  the  H.se  and  benefit  of  anv  one  interested,  in  tlie  same    . 
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guardian  the  custody  and  care  of  the  person  of  such  minor, 
such  guardian  shall  continue  to  have  the  care  and  custody  of 
tbe  person  and  education  of  the  minor,  until  such  minor  shall 
arrive  at  the  age  of  twenty-one  years,  or  until  the  guardian 
shall  be  discharged  according  to  law. 

Sec.  9,    If  any  minor  who  has  a  father  living,  has  property  when  ranense 
which  is  sufficient  for  his  maintenance  and  education  in  a  deimjed' °'' 
manner  more  expensive  than  his  father  can  reasonably  afford.  J^jJJe"'°°'^ 
regard  being  had  to  the  situation  of  the  father's  family  and 
to  all  tbe  circumstances  of  the  case,  the  expenses  of  the,  edu- 
cation and  maintenance  of  such  minor  may  be  defrayed  out 
of  the  income  or  principal  of  his  own  property  in  whole  or 
in  part,  as  shall  be  judged  reasonable,  and  shall  be  directed 
by  the  probate  court,  and  the  charges  therefor  may  be  allowed 
accordingly  in  the  settlement  of  the  accounts  of  bis  guardian. 

Sec.  10.     Every  father  may,  by  his  last  will  in  writing,  Appointment 
appoint   a  guardian   or  guardians  for   any   of  his  children,  offather. 
whether  born  at  tbe  time  of  making  the  will  or  afterwards, 
to  continue  during  the  minority   of  the   child,  or  for   any 
less  time,  and  every  such  testamentary  guardian  shall  have 
tbe  same  powers  and  shall  perform  tbe  same  duties  with  re- 
gard to  the  person  and  estate  of  the  ward  as  a  guardian  ap- 
pointed by  the  judge  of  probate :     Provided,  That  when  the  Proviso, 
mother  of  snch  children  shall  survive  the  father,  the  appoint-  SS^  ^poM. 
ment  of  guardian  by  such  will  shall  not  be  operative  until 
approved  by  the  judge  of  probate,  and  after  opportunity 
afforded  to  the  mother  to  show  cause  in  opposition  thereto. 
An  appeal  shall  lie  from  the  order  of  approval  of  the  judge  of  Appeal. 
probate  as  in  cases  of  other  orders  and  decrees  of  the  probate 
coiirt:     And  Pityv-ided  further,  That  the  mother  of  a  child  Further 
whose   father   died    without   making   an    appointment   of   a  £|IJ,oUit'meiit 
guardian  as  above  provided,  and  for  whom  no  guardian  has '>('*«' 
l>een  otherwise  appointed  may,  by  her  last  will  in  writing, " 
appoint  a  guardian  or  guardians  of  such  child,  the  same  a.s 
the  father  might  have  done  under  the  provisions  of  this  sec- 
tion:    And   I*rovided  further,  That  when   both   father  and  Further 
mother  are  dead,   and  where  it  appears  that  the  father  or  faSTe'fttnd 
mother  attempting  to   appoint   such   testamentary  guardian  both'^mj 
was  not  a  resident  of  this  State,  and  had  not  the  custody  or 
control  Of  such  infant  or  infants  prior  to  his  or  her  death, 
hut  that  such  infants  were  under  the  lawful  control  of  cilisfens 
of  this  State  for  one  year  or  upwards  prior  to  such  death,  or 
when  a  citizen  of  this  State  shall   have  lawful  custody  of 
an  orphan  child  or  children,  and  shall  have  been  appointed 
guardian  thereof  by  the  probate  court  of  the  county  where 
said  child  or  children  reside,  it  shall  not  be  competent  by 
will  to  transfer  such  control  from  such  citizen  or  from  the 
guardian  so  appointed  to  the  testamentary  guardian,  and  all 
wills  heretofore   made  shall  be  subject  to   the  provisions  of 
this  section. 

Sec.  11.    Every  such  testamentary  guardian  shall  give  bond  Bondot 
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not  living  in  the  same  county  where  the  petition  is  filed, 
aenice  may  he  made  by  sending  a  copy  of  said  notice  by 
registered  mail.  In  all  other  cases  notice  of  the  time  and 
place  of  the  hearing  of  such  petition  shall  be  given  as  is  now 
or  may  hereafter  be  provided  by  law  or  rule  of  court.  Notice 
of  the  time  aod  place  of  the  hearing  of  such  petition  shall  be 
given  as  is  now,  or  may  hereafter  be  provided  by  law  or 
rnle  of  court. 

MEf.  3.  If  the  minor  is  under  the  age  of  fourteen  years, 
tlie  judge  of  probate  may  nominate  and  appoint  his  guardian, 
and  if  he  is  above  the  age  of  fourteen  years,  he  may  nominate 
his  own  guardian,  who,  if  approved  by  the  judge,  shall  be 
appointed  accordingly. 
>  Hec.  i.  If  the  guardian  nominated  by  such  minor  shall 
not  be  approved  by  the  judge,  or  if  the  minor  shall  reside  out 
of  this  State,  or  if,  after  being  cited  by  the  judge,  he  shall 
neglect  for  ten  days  to  nominate  a  suitable  person,  the  judge 
may  nominate  and  appoint  the  guardian  in  the  same  manner 
as  if  the  minor  were  under  the  age  of  fourteen  years. 

Sec.  5,  When  such  minor.  t»eing  above  the  age  of  fourteen 
years,  shall  reside  more  than  ten  miles  from  the  place  of 
holding  the  probate  court,  his  nomination  of  a  guardian, 
made  in  writing,  and  signed  b.*  himself,  may  be  certified  to 
the  judge  of  probate  by  a  justice  of  the  peace,  or  by  the 
township  rlerk  of  the  township  in  which  such  minor  resides, 
which  shall  have  the  same  effect  as  if  made  in  the  presence 
1  of  llie  judge:  Provided.  That  if  such  minor  shall  he  tempo- 
rarily away  from  this  State,  in  any  other  state  or  territory 
of  the  United  States  such  nomination  may  be  certified  with 
like  effect  by  any  civil  or  military  officer  of  the  United  States 
in  such  state  or  territory,  holding  a  commission  from  the 
|n-epident  of  the  United  States,  or  the  Governor  of  this  State. 

Skt.  6.  The  father  of  the  minor,  and  in  case  of  his  decease, 
the  mother,  being  respectively  competent  to  transact  their 
own  business,  and  otherwise  suitable,  shall  be  .entitled  to 
the  custody  of  the  person  of  the  minor  and  to  the  care  of 
his  education :  PrOiAd^A,  That  if  the  judge  of  probate  of  the 
proper  county  shall  in  any  case,  after  an  examination  into 
the  facts,  make  an  order  declaring  either  or  both  of  the 
parents  incompetent  or  unsuitable  to  have  the  custody  of 
the  person  or  the  care  of  the  education  of  the  minor,  in  such 
cases  the  guardian  appointed  by  the  probate  judge  shall 
have  the  custody  of  the  person  of  the  minor  and  the  care  of 
his  or  her  education, 

Skc.  7.  If  the  minfrr  have  no  father  or  mother  living  compe- 
tent and  suitable  to  have  the  custody  of  the  person  and  care 
of  the  education  of  such  minor,  the  guardian  so  appointed 
shall  have  the  custody  of  the  person  and  care  of  the  education 
of  anch  minor. 

Sec.  S.  Every  guardian  appointed  as  aforesaid  shall  have 
the  care  and  management  of  the  estate  of  the  minor,  and 
when  the  probate  judge  shall  have  made  an  order  giving  such 
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guardian  tbe  custody  and  care  of  the  [lerson  of  hmpH  minor, 
such  guardian  shall  continue  to  have  the  care  and  custody  of 
the  person  and  education  of  the  minor,  until  such  minor  Rhall 
arrive  at  the  age  of  twenty-one  years,  or  until  the  guardian 
shall  be  discharged  according  to  law, 

Sec.  9.    If  any  minor  who  has  a  father  living,  has  property  wb^  eiDense 
which  is  BufBcient  for  his  maintenance  and  education  in   fldeirajed'"" 
manner  more  expensive  than  hia  father  can  reasonably  afford,  ^1^^"''"°'^^ 
regard  being  had  to  the  situation  of  the  father's  family  and 
to  ail  the  circumstances  of  the  case,  the  expenses  of  the,  edu- 
cation and  maintenance  of  such  minor  may  loe  defrayed  out 
of  the  income  or  principal  of  his  own  property  in  whole  or 
in  part,  as  shall  be  judged  reasonable,  and  shall  be  directed 
by  the  probate  court,  and  the  charges  therefor  may  be  allowed 
accordingly  in  the  settlement  of  the  accounts  of  tiia  guardian. 

Sec.  10.     Every  father  may,  by  his  last  will  in  writing.  Appointment 
appoint  a   guardian   or  guardians  for   any  of  hia  children,  offatJier. 
whether  born  at  the  time  of  making  the  will  or  afterwards, 
to   continue  during  the  minority  of   the   child,   or  for  any 
less  time,  and  every  such  testamentary  guardian  shall  have 
the  same  powers  and  shall  perform  the  same  duties  with  re- 
gard to  the  person  and  estate  of  the  ward  as  a  guardian  ap- 
pointed by  the  judge  of  probate:     Provided,  That  when  the  ProTiso, 
mother  of  such  children  shall  survive  the  father,  the  appoint-  may  oppose. 
ment  of  guardian  by  such  will  shall  not  be  operative  until 
approved   by   the   judge   of  probate,   and   after   opportunity 
afforded  to  the  mother  to  show  cause  in  opposition  thereto. 
An  appeal  shall  lie  from  the  order  of  approval  of  the  judge  of  Appeal. 
])robate  as  in  cases  of  other  orders  and  decrees  of  the  probate 
court:     And  Pi'ov^ided  further,  That  the  mother  of  a  child  Further 
whose   father    died    without   making   an    appointment   of   a  appo^nl'meni 
guardian  as  above  provided,  and  for  whom  no  guardian  haR^vwiii 
been  otherwise  appointed  may,  by  her  last  will  in  writing,  " 
appoint  a  guardian  or  guardians  of  such  child,  the  same  as 
the  father  might  have  done  under  the  provisions  of  this  sec- 
tion :     And   Provided  further,  That  when   both   father   and  Further 
mother  are  dead,  and  where  it  appears  that  the  father  or  f^h'^'fJind 
mother  attempting  to  appoint  such   testamentary  guardian  jJ'J^SI'jgjj 
was  not  a  resident  of  this  State,  and  had  not  the  custody  or 
control  of  such  infant  or  infants  prior  to  his  or  her  death, 
but  that  such  infants  were  under  tbe  lawful  control  of  citizens 
of  this  State  for  one  year  or  upwards  prior  to  such  death,  or 
when  a  citizen  of  this  State  shall   have   lawful  custody  of 
an  orphan  child  or  children,  and  shall  have  been  appointed 
guardian  thereof  by  the  probate  court  of  the  county  where 
said  child  or  children  reside,  it  shall  not  be  competent  by 
will  to  transfer  such  control  from  such  citizen  or  from  the 
guardian  so  appointed  to  the  testamentary  guardian,  and  all 
wills  heretofore  made  shall  be  subject  to  the  provisions  of 
this  section. 

Sec.  11.    Every  such  testamentary  guardian  shall  give  bond  Bond  or 

■uardlui.  r 
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in  liko  iiiiintier,  and  with  like  condition,  as  in  liereinafter 
required  of  a  guardian  ajipointed  by  the  judge  of  probate. 

Sec.  12.  The  judge  of  probate  of  any  county,  upon  a  proper 
showing,  uin>n  such  notice  aB  he  shall  direct,  pending  any  ap- 
plication for  tlie  appointment  of  a  general  guardian  as  afore- 
said, or  pending  any  appeal  or  litigation  in  relation  to  the  ap- 
pointment of  such  general  guardian,  may,  if  he  shall  deem  it 
fit  and  proper,  under  the  circumstances  of  the  case,  appoint 
n  special  guardian  of  such  person.  Snch  special  guardian 
shall  in  pro]>er  cases  and  when  so  ordered  by  the  court,  have 
the  i-ai-e  and  custody  of  the  person  of  his  ward  and  the  manage- 
ment of  all  his  estate,  and  shall  give  the  security  specified  in 
the  next  section.  lie  shall  hold  his  office  until  the  question 
of  appointment  of  a  general  guardian  be  decided,  or  until  he 
shall  be  discharged  by  the  judge  of  probate. 

Sec.  13,  Every  guardian  shall  give  bond,  with  surety  or 
sureties,  to  the  judge  of  probate,  in  such  sum  as  the  judge 
shall  order  with  condition  as  follows: 

1,  To  make  a  true  inventory  of  all  the  real  estate,  and  of 
all  the  goods,  chattels,  rights  and  credits  of  the  ward,  that 
shall  come  to  bis  possession  or  liDowIedge,  and  to  return  the 
same  into  the  probate  court  at  such  time  as  the  judge  shall 
order ; 

2,  To  disjwso  of  and  manage  all  such  estate  and  effects 
according  to  law,  and  for  the  best  interest  of  the  ward,  and 
faithfully  to  discharge  his  trust  as  such  guardian; 

3.  To  render  an  account  on  oath,  of  the  property  in  his 
hands,  including  the  proceeds  of  all  the  real  estate  which  may 
be  sold  by  him,  and  of  the  management  and  disposition  of  all 
such  property,  within  one  year  after  his  appointment,  and 
at  least  once  each  year  thereafter,  and  at  such  other  times  as 
the  judge  of  probate  shall  direct;  and 

4.  At  the  expiration  of  his  trust  to  settle  his  accounts 
with  the  judge  of  probate,  or  with  the  ward,  or  his  legal 
representatives,  and  to  pay  over  and  deliver  all  the  estate 
and  effects~remaining  in  his  hands,  or  due  from  him  on  such 
settlement,  to  the  person  or  persons  who  shall  be  lawfully 
entitled  thereto, 

Kec.  14.  Upon  the  taking  of  the  inventory,  required  by  the 
jireceding  section,  the  estate  and  effects  comprised  therein 
shall  be  appraised  by  two  or  more  suitable  persons,  to  be 
appointed  and  sworn  in  like  manner  as  is  required  with  re- 
si)ect  to  the  inventory  of  the  estate  of  a  deceased  testator  or 
■a  intestate:  I'ror'uhd,  That  no  such  appraisal  need  be  had  if 
such  estate  shall  consist  entirely  of  money;  and  every  guar- 
dian shall  account  for  and  dispose  of  the  personal  estate  of 
the  ward,  in  like  manner  as  is  directed  with  respect  to 
executors  "and  administrators. 

Sec.  IT).  The  word  "spendthrift,"  in  all  the  provisions  re- 
lating to  guardians  and  wards,  contained  in  this  or  any  other 
statute,  is  intended  to  include  every  person  who  is  liable  to 
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be  put  under  guai-dianship  on  account  of  excessive  drinking, 
gaming,  idleness  «r  debaucliery. 

Sec.  l(i.     After  the  order  for  notice  for  the  appointment  copy  of 
of  a  guardian  for  a  spendthrift,  has  been  issued,  the  peti- ^l^'J^  g^'^ 
tioner  may  cause  a  copy  of  the  petition,  with  the  order  for  5^*?^*'' 
such  notice,  to  be  tiled  in  the  office  of  the  register  of  deeds  ot  deeds, 
fur  the  county,  and  if  n  guardian  siiall  be  appointed  upon 
such   application,    all    contracts,    except   for   necessaries   at 
reasonable  prices,  and  all  gifts,  sales  and  transfers  of  real  or 
pei-sonal  estate,  made  by  such  spendthrift  after  the  filing  of  Sperdthriris; 
a  copy  of  such  petition  and  order  as  aforesaid,  and  before  the  """  '    '"""  ■ 
termination  of  the  guardianship,  shall  be  utterly  void. 

Sec.  17.     When  a  guardian  shall  be  appointed  for  an  in- AUowancefor 
sane  person  or  a  spendthrift,  the  judge  shall  make  an  allow-  ''e'™'iine. 
ance  to  be  paid  by  the  guardian,  for  all  reasonable  expenses 
incurred  by  the  ward   in  defending  himself  against  the  pe- 
tition. 

Sec.  18.    Everv  guardiau  appointed  for  a  spendthrift  sliall  Ouardiuito 
have  the  care  and  custody  of  the  person  of  the  ward,  and  the  '«™<!"«"'ir- 
management  of  all  his  estate,  until  the  guardian  shall  be 
legally  discharged. 

Sk<\  19,  Every  guardian  appointed  under  the  proviKions  ausrdian  lo 
(if  this  chapter,  whether  for  a  minor  or  any  other  person, '*'^'**^"*'"* 
shall  pay  all  just  debts  due  from  the  ward  and  all  expensen 
incurred  by  any  county,  in  the  care,  support  or  maintenance 
of  such  ward,  upon  the  approval  of  the  judge  of  probate,  ont 
of  his  personal  estate,  and  the  income  of  his  real  estate,  if 
sufliclent,  and  if  not,  then  out  of  his  real  estate,  upon  obtain- 
ing license  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  by  law. 

Kix?.  20.    Ever>'  such  guardian  shall  also  settle  all  accounts  Guardiui  to 
of  the  ward,  and  demand,  sue  for  and  receive  all  debts  due  ^J'toI^""" 
to  him,  or  may,  with  the  approbation  of  the  judge  of  prot)ate,  debwdue 
compound  for  the  same,  and  give  a  discharge  to  the  debtor, 
on  receiviug  a  fair  and  jnst  dividend  of  his  estate  and  effects; 
and  he  shall  appear  for  and  represent  his  ward,  in  all  legal 
suits  and  proceedings,  unless  where   another  person   is  ap- 
pointed for  that  purpose  as  guardian  or  next  friend. 

Kix!.  21.  Nothing  contained  in  this  chapter  shall  impair  or  Gu&rdianB  *d 
affect  the  power  of  any  court  of  common  law,  probate  court.  "'""■**'^- 
court  of  chancery,  or  court  of  a  justice  of  the  peace,  to  aj)- 
point  guardians  to  defend  the  interests  of  minors  impleaded 
in  such  court,  or  interested  in  any  matter  there  pending,  nor 
their  jiower  to  appoint  or  allow  any  i)er8on  as  next  friend 
for  a  minor,  to  commence,  prosecute  or  defend  any  suit  in 
his  behalf. 

Sec,  22.     Every  guardian   shall  manage  the  estate  of  his  M«D»eemeiit 
ward  frugally  and  without  waste,  and  apply  the  income  and  °' *"***■ 
profits  thereof,  as  far  as  may  be  necessary,  for  the  comfortable 
and  suitable  maintenance  and  support  of  the  ward,  and  his 
family,  if  there  be  any;  and  if  such  income  and  profits  shall 
be   insufficient  for  that  purpose,  the  guardian  may  sell  the^ 
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real  estate,  upon  obtainiag  a  license  therefor  as  provided  by 
law,  and  shall  apply  the  proceeds  of  such  sale,  so  far  as  may 
be  necessary,  for  the  raainlenance  and  support  of  the  ward, 
and  his  family,  if  there  be  any. 

&EC.  '2'3.  The  guardian  may  join  in  and  assent  to  a  parti- 
tion of  the  real  estate  of  the  ward  in  the  cases,  and  in  the 
manner  provided  by  law,  and  he  may  also  assign  and  set  out 
dower  in  the  said  estate  to  any  widow  entitled  thereto. 

Sec.  24.  The  judges  of  probate  in  their  respective  conn- 
ties,  on  the  application  of  a  guardian,  or  of  any  person  inter- 
ested in  the  estate  of  any  ward,  after  such  notice  to  all  per- 
sons interested  therein  as  the  judge  of  probate  shall  direct, 
may  authorize  or  require  the  guardian  to  sell  and  transfer 
any  stock  in  public  fuuda,  or  in  any  bank  or  other  corpora- 
tion, or  any  other  personal  estate  or  effects  held  by  him  as 
j;uardian,  and  to  invest  the  proceeds  of  such  sale,  and  also 
any  other  moneys  in  his  hands,  in  real  estate,  or  in  any  other 
manner  that  shall  be  most  for  the  interest  of  all  concerned 
therein;  and  the  said  probate  court  may  make  such  further 
orders,  and  give  such  directions,  as  the  case  may  require,  for 
managing,  investing  and  disposing  of  the  estate  and  effects 
in  the  hands  of  the  guardian. 

Kkc.  25.  When  any  guardian,  appointed  either  by  a  testator 
or  the  judge  of  probate,  shall  become  insane,  or  otherwise  in- 
capable of  discharging  his  trust,  or  evidently  unsuitable  there- 
for, or  shall  neglect  to  perform  any  duty  imposed  on  him  by 
law,  or  the  order  of  the  court,  the  judge  of  probate,  after 
notice  to  such  guardian,  and  all  others  interested,  may  re- 
move him;  and  every  guardian  may,  upon  his  request,  be 
allowed  to  resign  his  trust,  when  it  shall  appear  to  the  judge 
of  probate  proper  to  allow  the  same;  and  upon  every  such 
resignation  or  removal,  and  upon  the  death  of  any  guardian, 
the  judge  of  probate  may  appoint  another  in  his  place. 

Stx:.  2fi.  The  marriage  of  any  female  who  is  under  guar- 
dianship, as  a  minor,  shall  terminate  such  guardianship  as 
to  the  guardian's  care  and  custody  of  the  person  of  his  ward; 
but  such  guardian  shall  continue  the  management  of  all  the 
estate  of  his  ward  until  she  shall  arrive  at  the  age  of  twenty- 
one  years,  unless  he  shall  be  sooner  discharged  by  the  judge 
of  probiile;  and  the  guardian  of  any  minor,  spendthrift,  in- 
sane or  otlier  person,  may  be  discharged  by  the  judge  of  pro- 
hate,  when  it  shall  appear  to  him  on  application  of  the  ward, 
or  otherwise,  that  such  guardianship  is  no  longer  neces- 
sary. And  the  pi-obate  court  shall  have  power  to  appoint 
guardians  of  infant  married  women  on  proper  application 
therefor. 
n  Skc,  27.  Upon  complaint  made  to  the  judge  of  probate  by 
any  guardian,  or  by  the  ward,  or  by  any  creditor  or  other 
person  interested  in  the  estate,  or  by  any  person  having  any 
prospective  interest  therein,  as  heir  or  otherwise,  against  any 
one  suspected  of  having  concealed,  embezzled  or  conveyed 
away  any  of  the  money,  goo<ls  or  effects,  or  any  instrument 
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in  writing  belonging  to  the  ward,  the  judge  may  cite  and  ex- 
amine such  suspected  person,  and  proceed  with  him  as  to 
such  charge,  in  the  same  manner  as  is  provided  with  respect 
to  persons  snspected  of  concealing  or  embezzling  the  efEects 
of  a  deceased  testator  or  intestate. 

Sec.  28.  Every  guardian  of  a  person  residing  without  this  ^"^^i^'^q, 
State  and  having  an  estate  within  this  State,  shall  give  bond  orai-resident. 
to  the  judge  of  probate,  in  lilte  manner,  and  with  the  like  con- 
dition, as  is  hereinbefore  provided  with  respect  to  other  guar- 
dians, excepting  that  the  provisions  respecting  the  inventory, 
the  disposal  of  tbe  estate  and  effects,  and  the  account  to  be 
rendered  hj  the  guardian  shall  be  confined  to  such  estate  and 
effects  as  shall  come  to  his  hands  in  this  State. 

Rec,  29.    The  guardianship  which  shall  be  first  lawfully  Firaiguwd- 
granled  of  any  person  residing  without  the  State,  shall  ex-^tSto 
tend  to  all  the  estate  of  the  ward  within  the  same,  and  shall  ^ho"e'' esiate 
exclude  the  jurisdiction  of  the  probate  court  in  every  other 
county. 

Sec,  30.     Every  guardian  shall  be  allowed  the  amount  of  QuardiMia 
his  reasonable  expenses  incurred  in  the  execution  of  his  trust,  '^"'p*''™  '"""■ 
and  he  shall  also  have  such  compensation  for  his  services,  as 
the  court  in  which  his  accounts  are  settled,  shall  deem  to  be 
just  and  reasonable. 

Hbc.  '61.  When  an  acconnt  is  rendered  by  two  or  more  Account  of 
joint  guardians,  the  judge  of  probate  may,  in  his  discretion,  |^'  bu»i1- 
allow  the  same  upon  the  oath  of  any  one  of  them. 

Sec.  ^2,  Every  guardian  appointed  under  the  provisions  auardian  to 
of  the  sixth  subdivision  of  section  one  of  this  chapter,  shall  '>"eci^o<>i'- 
have  the  care  and  custody  of  the  person  of  his  ward,  and  upon 
the  order  of  the  judge  of  probate,  may  cause  him  or  her  to  be 
taken  to  and  restrained  in  any  suitable  State  instilution, 
asylum,  hospital  for  medical  or  sanitary  treatment  or  care, 
or  hospital  for  the  insane. 

Sec,  -13,  Every  such  guardian  shall  at  least  once  in  each  Report, 
year,  and  as  often  as  required  by  the  judge  of  probate,  render 
a  report  lo  the  judge  of  probate,  verified  by  his  oath,  show- 
ing the  condition  of  his  ward,  what  medical  or  sanitary  treat- 
ment or  care  he  or  she  has  been  subjected  to,  and  what  rea- 
son, if  any,  there  is  for  the  continuance  of  such  guardianship. 

Sec.  34,     The  rate  of  charge  for  insane  patients,  and  the  chamea  for 
rules  for  admission  of  insane  patients,  so  far  as  not  iucon-  ^t'ents. 
sistent,  shall  apply  to  such  patients  as  are  committed  under 
the  provisions  of  section  thirty-two  of  this  chapter. 

Sec.  3.^.     In  all  cases  where  any  guardian-  and  his  ward  Removal  of 
may  both  be  residents  of  any  other  state  or  territory  of  the  non^j^ent 
TJnited  States,  and  such  ward  may  be  entitled  to  property  ""^ 
of  any  description  in  this  State,  such  guardian  on  producing 
to  the  probate  court  or  other  court  of  competent  jurisdicfion 
of  the  county  in  which  such  property  or  the  principal  part 
thereof  is  situated,  a  full  and  complete  transcript  from  the 
records  of  a  court  of  competent  jurisdiction  in  the  state  or 
ferritorv  in  which  he  and  his  ward  reside,  duly  exemplified,  -  • 
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or  authenticated,  showing  that  he  has  been  appointed  guardian 
of  such  ward,  and  that  he  has  given  a  bond  and  eecurity  in 
the  state  or  territory  in  which  he  and  his  ward  reside,  in 
double  the  value  of  the  property  of  siicli  ward,  and  also  show- 
ing to  such  court  that  he  still  remains  such  guardian,  and 
that  a  removal  of  the  pro|ierty  of  such  ward  will  not  conflict 
with  the  tenns  and  limitations  attending  tiie  right  by  which 
the  ward  owns  the  same,  or  be  or  become  prejudicial  to  his 
interest  therein,  then  such  transcript  may  be  entered  of  record 
in  such  court,  and  such  guardian  shall  be  entitled  to  receive 
letters  or  a  certificate  of  guardianship  of  the  estate  of  such 
ward  from  such  court,  which  shall  authorize  him  to  demand, 
sue  for,  and  recover  any  such  property  and  remove  the  same 
to  the  place  of  residence  of  himself  and  his  ward;  and  such 
court  may  order  any  resident  guardian,  executor,  or  adminis- 
trator having  any  of  the  estate  of  such  ward  to  deliver  the 
same  to  such  non-resident  guardian:  Provided,  All  debts  in 
favor  of  residents  or  citizens  of  this  State  known  to  exist 
against  such  estate,  whether  due  or  to  become  due,  have  been 
first  paid  or  payment  tendered:  And  Provided  also,  That' the 
benefit  of  this  section  shall  not  extend  to  any  resident  of  any 
state  or  territory  in  which  a  similar  law  to  this  does  not  now 
exist  or  may  not  hereafter  be  passed. 

Sec.  3C.  The  preceding  section  shall  not  apply  to  any  case 
where  the  parent  of  the  ward,  being  a  resident  of  this  State 
at  the  time  of  his  death,  shall  have  appointed  by  last  will  and 
testament  a  guardian  or  guardians  for  said  ward,  and  which 
guardian  or  guardians  are  still  living  and  residing  in  this 
State;  unless  the  assent  of  such  testamentary-  guardian  or 
guardians  to  the  removal  of  said  property  shall  be  satisfac- 
torily shown  to  the  court  to  which  application  shall  be  made 
as  hereinbefore  provided. 

Skc.  37.  When  minors,  incompetent  or  other  persons  shall 
have  had  a  guardian  duly  appointed  by  the  probate  court  of 
any  county  in  this  State,  and  such  ward  shall  have  become  a 
resident  of  and  have  obtained  a  legal  domicile  in  another 
county,  a  guardian  may  be  appointed  over  said  ward  by  the 
jirobate  court  of  the  county  of  such  domicile:  Provided,  That 
such  guardian  shall  not  be  appointed  without  the  consent  of 
the  probate  court  which  appointed  the  previous  guardian. 
Upon  the  appointment  of  such  guardian,  the  guardian  first 
appointed  shall  account  to  the  guardian  apiKiinted  in  the  new 
domicile  of  the  ward,  and  shall  turn  over  to  such  guardian  all 
the  property  and  estate  in  his  hands,  belonging  to  said  ward; 
and  upon  such  accounting  and  turning  over  of  all  such  prop- 
erty and  eslate,  he  shall  be  discharged  as  such  guardian. 
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CHAPTER  LIX. 

Of  tlie  Sale  of  Laads  by  Executors,  Administrators  and 
Guardians. 

Section  1,    Real  estate  of  a  deceased  person  or  any  interest  Bale  of 
therein,  may  be  sold  upon  petition  of  the  executor  or  ad-*^'^'"'- 
ininistrator  under  license  of  the  probate  court  in  the  following 
cases: 

1.  When  it  shall  appear  to  the  court  that  the  personal  wjicnmBy 
estate  of  a  deceased  person  in  the  hands  of  his  executor  or  **'  ' 
administrator  is  insufficient  to  pay  the  debts  of  the  deceased 

and  the  charges  of  administering  his  estate,  or  whenever  it 
shall  appear  to  the  court  that  it  is  for  the  best  interest  of  all 
I>ersons  interested  in  the  estate  that  his  real  estate  or  some 
part  thereof  be  sold  for  such  purpose  in  lieu  of  disposing  of 
the  personal  estate; 

2.  When  it  shall  appear  to  the  court  that  a  sale  of  such 
real  estate  is  necessary  to  preserve  the  estate  or  to  prevent 
a  sacrifice  thereof,  or  lo  carry  out  the  provisions  of  a  will; 

3.  When  a  testator  shall  have  given  any  legacy  by  will 
that  is  effectual  lo  pass  or  charge  real  estate,  and  his  per- 
sonal property  is  insufficient  to  pay  such  legacy,  together  with 
his  debts  and  charges  of  administration; 

4.  When  a  testator  shall  have  given  real  estate  to  two  or 
more  persons,  or  when  a  pei'son  shall  have  died  intestate,  and 
it  shall  appear  to  the  court  that  it  is  necessary  or  will  be  for 
the  best  interests  of  the  persona  interested  in  sRid  real  estate 
as  such  devisees,  legatees  or  heirs,  lo  sell  the  same  for  the 
purpose  of  distribution:  Provided,  That  apjilication  under  Proviso, 
this  subdivision  shall  be  approve<l  in  writing  by  (he  persons  af?ficaHon'. 
owning  a  majority  in  interest  of  the  real  estate  proposed  to 

be  sold,  which  approval  may  he  given  by  the  guardians  of  per- 
sonsunder  guardianship.     In  case  of  sale  under  any  of  the 
subdivisions  of  this  section  the  widow,  if  any,  shall  not  he 
entitled  to  a  greater  interest  in  the  estate  than  she  would 
have  received  had  such  real  estate  been  dislributed  instead  of 
being  sold :  Provided  further,  That  if  it  shall  be  made  to  appear  Further 
to  the  probate  court  that  persons  owning  a  majority  in  interest  ^JillJ^fo, 
of  the  real  estate  proposed  to  be  sold  are  desirous  of  having  »»'o  by 
such  real  estate  sold  for  any  of  the  purposes  or  reasons  set  interLif 
forth  in  this  section,  and  the  executor  or  administrator  neg- 
lects or  refuses  to  petition  for  the  sale  as  above  provided, 
then  and  in  such  cases  the  court  shall  entertain  a  petition  for 
such  pnrpose  from  persons  owning  a  majority  in  interest  of 
snrh  real  estate  and  the  court  may  license  such  sale  and  make 
such  order  in  the  same  manner  as  if  petitioned  hy  the  execu- 
-  tor  or  administrator;  and  thereupon  it  shall  be  the  duty  of 
such  executor  or  adminisiriKor  to  file  a  bond  and  make  such 
sale  in  the  same  manner  as  if  petition  for  such  sale  had  been 
originallv  made  bv  the  executor  or  administrator,  and  the-  i 
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neglect  or  refusal  of  Buch  executor  or  administrator  to  per- 
form such  order  eliall  constitute  sufficient  cause  for  removal. 
Saieoireai  gEc.  2.     The  real  estate  or  any  interest  therein  of  any  per- 

persons uniier   SOD  under  guardianship  may  he  sold  under  license  of  the  pro- 
BuardiBciBbip.    ^ate  court  in  the  following  cases : 

1.  When  the  personal  property  of  such  person  is  insuffi- 
cient to  pay  his  just  dehls,  together  with  the  charges  of 
managing  his  estate; 

2.  When  the  personal  property  of  such  person  is  insuffi- 
cient to  pay  the  expenses  incurred  by  any  county  or  by  the 
State  in  the  care,  support  or  maintenance  of  such  person,  to- 
gether with  the  charges  of  managing  his  estate; 

3.  When  the  income  of  the  estate  of  any  person  under 
guardianship  is  insufficient  to  maintain  the  ward  and  his 
family,  or  to  educate  the  ward  when  a  minor,  or  the  children 
of  such  ward; 

4.  When  it  shall  appear  to  the  court  that  it  would  be  for 
the  benefit  of  the  ward  that  his  real  estate  or  any  part  there- 
(if  be  sold  and  the  proceeds  thereof  reinvested. 

Petition  Sec.  3.    In  order  to  obtain  such  license,  the  executor,  ad- 

lo  court.  niintstrator  or  guardian  shall  present  a  petition  to  the  pro- 

bate court  from  which  he  received  his  appointment,  setting 
veriBcatioD.  forth  the  facts  upon  which  such  application  is  based.  8uch 
petition  shall  be  verified  by  the  oath  of  the  party  presenting 
the  same.  If  auch  facts  appear  by  the  petition  as,  if  tnie. 
would  justify  the  granting  of  the  order  applied  for,  the  jndge 
of  probate  shall  thereupon  make  an  order  directing  all  per- 
Orderio  sons  interested  in  the  estate,  to  appear  before  him  at  a  time 

sJfw'cauM.  fi'l  place  therein  to  be  specified,  not  less  than  three  weeks, 
and  not  more  than  six  weeks  from  the  time  of  making  such 
order,  to  show  cause  why  a  license  should  not  be  granted  to 
the  executor,  administrator  or  guardian  applying  therefor,  to 
sell  such  real  estate,  or  so  much  thereof  as  shall  be  necessary 
and  proper  for  the  purposes  set  forth  in  the  petition. 
Bervi«8  Skc.  4.    A  copy  of  such  order  to  show  cause  shall  be  served 

'^°'*''  on  all  persons  interested  in  the  estate  at  least  fourteen  days 

before  the  tirtie  appointed  for  hearing  the  petition,  or  by  pub- 
lication, in  the  manner  provided  in  section  nine  of  chapter 
Proviso  fifty -two  of  this  act:  Provided,  however,  If  all  persons  inter- 

^i^iln-        ested  in  the  estate  shall  signify  in  writing  their  assent  to 
tetfsted.         such  sale,  the  notice  may  be  dispensed  with. 
wiioron-  Sec.  5.    All  those  who  are  next  of  kin,  and  heirs  apparent 

il?ini'"'        or  presumptive  of  the  ward,  and  except   in  case  of  minors, 
inesute,  ^jig  superintendents  of  the  poor  of  the  county  of  which  the 

ward  is  an  inhabitant,  or  in  which  he  resides,  shall  be  con- 
sidered as  interested  in  the  estate,  and  may  appear  as  such 
and  answer  to  the  petition  of  the  guardian;  and  when  per- 
sonal notice  of  the  time  and  place  of  hearing  the  petition  is 
required  to  be  given,  they  shall  he  notified  as  persons  inter- 
ested, according  to  the  provisions  respecting  similar  sales  as 
contained  in  this  chapter. 
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Sec.  6.  The  judge  of  probate,  at  the  time  and  plate  np  Heuine. 
pointed  in  such  order,  or  at  such  other  time  as  the  hearing 
shall  be  adjourned  to,  upon  proof  of  the  due  service  or  publi- 
cation of  a  copy  of  the  order,  or  upon  filing  the  consent  in 
writing  to  such  sale  of  all  the  persons  interested,  shall  pro- 
ceed to  the  hearing  of  such  petition,  and  if  such  consent  be 
not  filed,  shall  hear  and  examine  the  allegations  and  proofs 
of  the  petitioner,  and  of  all  persons  interested  in  the  estate, 
who  shall  think  proper  to  oppose  the  application. 

Sec.  7.     The  executor,  administrator  or  guardian  may  be  Teaitmony 
examined  on  oath,  and  witnesses  may  be  produced  and  ex-  *"^^"- 
amined  by  either  party,  and  process  to  compel  their  attend- 
ance and  testimony  may  be  issued  by  the  judge  of  probate,  in 
the  same  manner,  and  with  the  like  effect  as  in  other  cases. 

Sec.  8.  If  it  shall  appear  to  the  court  that  it  is  necessary  saieof 
to  sell  a  part  of  the  real  estate,  and  that  by  a  sale  of  such  """'^  *""" 
part  the  residue  of  the  estate,  or  some  specific  part  or  piece 
thereof,  would  be  greatly  injured,  said  court  may  authorize 
the  sale  of  the  whole  estate,  or  of  such  part  thereof  as  may 
be  judged  necessary,  and  most  for  the  interest  of  all  con- 
cerned. 

Sbc.  9.    In  all  cases,  the  order  of  the  court  granting  a  li-  orderofeaieto 
cense  for  the  sale  of  real  estate,  shall  specify  therein  the  pur-  JSt^J^. 
pose  for  which  such  sale  is  authorized. 

Sec.  10.  No  license  to  sell  real  estate  of  a  deceased  person,  wiien  license 
except  for  the  purpose  of  distribution,  shall  be  granted,  if  t^^ranted!" 
any  of  the  pefsons  interested  in  the  estate  shall  give  bond  to 
the  judge  of  probate,  in  such  sum  and  with  such  sureties  as 
he  shall  direct  and  approve,  with  condition  to  pay  all  the 
debts,  and  the  expenses  of  administration,  so  far  as  the  goods 
and  chattels,  rights  and  credits  of  the  deceased  shall  be  in- 
sufficient therefor,  within  such  time  as  the  judge  of  probate 
shall  direct. 

Sec.  11.    The  bond  mentioned  in  the  preceding  section,  shall  For  whose 
be  for  the  security,  and  may  be  prosecuted  for  the  benefit  of  m^be'""'* 
the  creditors,  as  well  as  the  executor  or  administrator.         prosecuted. 

Sec.  12.  If  the  judge  of  probate  shall  be  satisfied,  after  a  when  mutt 
full  hearing  upon  the  petition,  and  an  examination  of  the  Jj^f^""'" 
proofs  and  all^ations  of  the  parties  interested,  that  a  sale 
of  the  whole  or  some  portion  of  the  real  estate  is  necessary 
for  the  purposes  set  forth  in  such  petition,  or  if  such  sale  be 
assented  to  by  all  persons  interested,  he  shall  thereupon 
make  an  order  of  sale,  authorizing  the  executor  or  adminis- 
trator to  sell  the  whole,  or  so  much,  and  such  part  of  the  real 
estate  described  in  the  petition,  as  he  shall  judge  necessary 
or  beneficial. 

Skc.  13.    The  order  shall  specify  the  lands  to  be  sold,  and  order  to 
the  judge  of  probate  may  therein  direct  the  order  in  which  {[^o^^e'"'*'' 
several  tracts,  lots  or  parcels,  shall  be  sold;  and  if  it  appear  "faaie. 
that  any  part  of  such  real  estate  has  been  devised,  and  not 
charged  in  such  devise  with  the  payment  of  debts,  the  judge 
of  probate  shall  order  that  part  descended  to  heirs  to  be  sold 
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bffoie  Ibat  so  devised ;  and  if  it  appear  that  any  lands  devised 
111-  dt'scended  have  been  sold  by  the  heirs  or  devisees,  then  the 
landii  in  their  hands  remaining  unsold  shall  he  ordered  to  be 
first  sold. 
■  Oath  of  Sgc.  14.     Every  executor,   administrator  or  guardian  au- 

eiecuior,  etc.  (horized  to  Sell  real  estate  as  provided  in  this  chapter,  shall, 
before  making  such  sale,  take  and  subscribe  an  oath  before 
the  judge  of  probate,  or  some  other  oEBcer  authorized  to  ad- 
ministrator [administer]  oaths,  that  in  disposing  of  the  real 
estate  which  he  is  licensed  to  sell,  he  will  exert  hia  best  en- 
deavors to  dispose  of  the  same  in  such  manner  as  will  be  most 
for  the  advantage  of  all  i>ersons  interested;  which  oath  shall 
be  filed  with  Ihe  judge  of  probate  before  confirmation  of  the 
sale. 
Further  bond  Sec.  15.  In  all  cawes  where  license  is  granted  for  the  sale 
required.  „j.  J.^^^  gstale,  the  judge  of  probate  «hall  require  a  further 

tirfnd  from  Ihe  executor,  administrator  or  guardian  with  suffi- 
cient sureties,  conditioned  lo  account  for  all  the  proceeds  of 
the  sale  of  such  real  estate;  all  of  such  proceeds  shall  be 
deemed  assets  in  the  hands  of  the  executor,  administrator 
or  guardian,  in  like  manner  as  if  the  same  had  been  originally 
part  of  the  goods  and  chattels  of  the  deceased,  and  the  sure- 
ties  on    his   administration   bond   shall   be  accountable   and 
chargeable  therefor,  as  well  as  the  sureties  on  such  additional 
bond. 
copyof  order        Wec.  16.    UpoD  the  making  of  such  order,  and  the  filing  with 
deitvM^t^*     t'"^  judge  of  probate  of  sucli  bond  as  is  required  by  the  provi- 
e>;eriiior.  eic.    sjous  of  this  chapter,  a  certified  copy  of  the  order  of  sale  shall 
be  delivered  by  the  judge  of  pivibate  to  the  executor,  adminis- 
trator or  guardian,  who  shall  thereupon  be  authorized  to  sell 
the  real  estate  as  therein  directed,  within  one  year  after  the 
making  of  the  order,  but  not  after  that  period. 
Baieof  ^f'^-   li".     License  to  sell  real  estate,  as  provided  in   this 

ot^dOTJer  chapter,  may  extend  to  the   reversion   of  the  dower  of  the 

widow  of  a  deceased  pei-son.  and  if  such  reversion  be  not  sold 
with  the  other  real  estate,  it  may  be  sold  after  the  expiration 
of  the  widow's  tei-ra. 
Notice  of  siiie.  i^KC-  18.  When  a  sale  is  ordered,  notice  of  the  time  and 
place  of  holding  the  same  shall  be  posted  up  in  three  of  the 
most  public  places  in  the  township  or  ward  in  which  the  land 
is  situated  at  least  six  weeks  before  the  sale,  and  shall  be  pub- 
lished once  in  each  week  for  six  weeks  successively  next  be- 
fore such  sale  in  a  newspaper  printed  and  circulated  in  the 
same  county  if  there  be  one,  and  if  there  be  none,  tiien  in  such 
iiewsjiajier  as  the  court  may  direct,  in  which  notice  the  lands 
and  tenements  lo  be  sold  shall  be  described  with  common 
certainty. 
Adioumment  Skc.  1!I,  If,  at  the  time  appointed  for  any  such  sale,  the  ex- 
oiaaie.  ecutor,  administrator  or  guardian  shall  deem  it  for  the  inter- 

est of  all  persons  concemed  therein  that  the  sale  should  be 
postponed,  he  may  adjourn  the  same  from  time  tu  time,  not 
exceeding  in  all  three  months. 
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Kkc'.  20.    In  caee  of  Biidi  ailjuui'Dtnent,  notice  Ihci'eof  shall  Notice  ot 
be  given  b.v  a  public  declaration  at  the  lime  and  platre  first  "^J""'™"*"'- 
apiiointed  fur  the  sale;  and  if  the  adjourument  shall  be  for 
more  than  one  da,v,  further  notice  ehall  be  given  by  posting 
or  publishing  the  same,  or  both,  as  the  time  and  circumstances 
may  admit. 

Ktx-.  21.  An  affidavit  of  the  executor,  administrator  or  Affidavit  ot 
guardian,  or  of  some  other  person  having  knowledge  of  the"""^""  *' 
fact,  that  notice  of  any  such  sale  was  given  as  provided  in 
this  chapter,  being  made  before  the  judge  of  probate,  or  some 
other  officer  authorized  to  administer  oaths,  and  filed  and 
rei-orded  in  the  probate  court,  together  wilh  a  copy  of  the 
notice,  shall  be  admitted  as  evidence  of  the  time,  place  and 
manner  of  giving  the  notice. 

Km-.  '2'2.  If  it  shall  appear  to  the  judge  of  probate  that  the  whenooun 
sale  was  legally  made  and  fairly  conducted,  and  that  the  sum  .Jj^  "" 
bid  WHS  not  disproportionate  to  the  value  of  the  property 
sold,  or  if  disproportionate,  that  a  greater  sum  as  above 
sjiecified  cannot  be  obtained,  he  shall  make  an  order  confirm- 
ing such  sale,  and  directing  conveyances  to  be  executed, 
bnl  if  the  purchaser  shall  for  a  period  of  twenty  days  there- 
afler  neglect  to  pay  or  cause  to  be  paid  the  sum  bid  at  such 
sale,  the  court  may  in  its  discretion  revoke  such  confirming 
i.ri!er,  (ind  vacate  snch  sale  upon  the  application  of  the  execu- 
till-.  adiniiii.s(rator  or  guardian,  making  such  sale,  and  after 
snch  notice  to  the  purchaser  as  the  probate  court  may  direct 
and  sliall  thereupon  direct  another  sale  to  be  had  of  which 
nolice  shall  be  given,  and  the  sale  shall  in  all  respects  be  con- 
ducted as  if  no  previous  sale  had  taken  place. 

KEt'.  23.  No  order  for  the  confirmation  of  any  report  of  when  order  or 
sale  of  real  estate  by  an  executor,  administrator  or  guardian,  ^a™"'°" 
siiall  l>e  made  until  at  least  eight  days  after  filing  such 
report,  unless  alt  j>arties  interest^  in  the  estate  shall  in  per- 
son, by  attoi-ncy  or  guardian,  consent  in  writing  to  such  con- 
firmation, or  unless,  in  the  opinion  of  the  conrt,  such  delay 
shall  be  clearly  injurious  to  the  estate.  Any  person  inter- 
ested therein  desiring  to  object  to  such  confirmation  may 
file  objections  in  writing  setting  forth  the  reasons  therefor. 

Six-.  '2i.    Such  sale  shall  be  ia  the  county  where  the  lands  sale, 
are  situated,  at   public  vendue,  between   the  hours  of  nine 
o'<'lock  in  the  moiling,  and  (he  setting  of  the  sun  the  same 
day. 

SKr.  25.     The  executor  or  administrator  making  the  sale,  Executor,  etc., 
and  tlie  guardian  of  any  minor  heir  of  the  deceased,  shall  iJ,''^/^J'^,n 
not   directly  or  indirectly  purchase,  or  be  interested  in  the  p""^""™- 
purchase  of  any  part  of  the  real  estate  so  sold,  and  all  sales 
made  contrary  to  the  provisions  of  this  section  shall  be  void; 
but  this  section  shall  not  prohibit  any  such  purchase  by  a 
guardian  for  the  benefit  of  his  ward. 

Skc.   2fl.     On   such   sale,    the   executor,   administrator   or  Credu  on  ssie. 
guaniiiin  may  give  such  length  of  credit,  not  exceeding  five 
yeai-s.   and   for  not   more   than   two-thirds  of   the   purchase 
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money,  as  shall  seem  best  ealculated  to  produce  the  highest 
price,  and  shall  have  been  directed,  or  shall  be  approved  b.v 
the  judge  of  probate,  and  shall  secure  the  moneys  for  which 
credit  is  given,  by  a  bond  of  the  purchaser,  and  by  a  mortgage 
of  the  premises  sold,  with  interest  payable  semi-annnaDy. 

Hicc.  27,  The  executor,  administrator  or  guardian  making 
any  sale  shall  immediately  make  a  return  of  his  proceedings, 
upon  the  order  of  sale  in  pursuance  of  which  it  is  made,  to 
Ihe  judge  of  probate  granting  the  same,  who  shall  examine 
the  proceedings,  and  may  also  examine  such  executor,  ad- 
ministrator, or  guardian,  or  any  other  person  on  oath,  touch- 
ing the  same;  and  if  he  shall  be  of  0])inioii  that  the  pro- 
ceedings were  unfair,  or  that  the  enm  bid  is  disproportionate 
to  the  value,  and  that  a  sum  exceeding  such  bid,  at  least  ten 
per  cent  exclusive  of  the  expenses  of  a  new  sale,  may  he  ob- 
tained, he  shall  vacate  such  sale  and  direct  another  to  be 
had;  of  which  notice  shall  be  given,  and  the  sale  shall  be  in 
all  respects  conducted  as  if  no  previous  sale  had  taken  place. 

Sec.  28.  If  a  deceased  jierson  at  the  time  of  his  death,  or 
a  person  under  guardianship  at  the  time  of  the  appointment 
of  his  guardian,  was  possessed  of  a  contract  for  the  purchase 
of  land,  his  interest  in  such  land  and  under  such  contract 
may  be  sold  on  the  application  of  his  executor,  administra- 
tor or  guardian,  in  the  same  eases  and  in  the  same  manner  as 
if  he  had  died  seized  of  such  land,  or  as  if  he  had  been  seized 
thereof  in  fee  at  the  time  of  the  appointment  of  such  guar- 
dian; and  the  same  proceedings  may  be  had  for  that  purpose, 
as  are  prescribed  in  this  chapter  in  such  cases,  except  as  here- 
inafter provided. 

Hkc.  2tl.  Kuch  sale  shall  be  made  subject  to  all  payments 
that  may  thereafter,  become  due  on  such  contract;  and  if 
there  be  any  such  payments  thereafter  to  become  due,  such 
sale  shall  not  be  confirmed  bj'  the  judge  of  probate,  until  the 
purchaser  shall  execute  a  bond  to  the  executor,  administra- 
tor or  guardian,  for  his  benefit  and  indemnity  and  for  the 
benefit  and  indemnity  of  the  persons  entitled  to  the  interest 
of  the  deceased  in  the  lands  so  contracted  for,  in  double  the 
whole  amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  judge  of  probate  shall 
approve. 

Wec.  30.  Such  bond  shall  be  conditioned  that  such  pur- 
chaser will  make  all  paj-ments'for  such  land  that  shall  be- 
come due  after  the  date  of  such  sale,  and  will  fully  indemnify 
the  executor,  administrator  or  guardian,  and  the  persons  so 
entitled,  against  all  demands,  costs,  charges  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such  con- 
tract; but  if  there  be  no  payment  thereafter  to  become  due 
on  such  contract,  no  bond  shall  be  required  of  the  purchaser. 

Skc.  31.  U[)on  the  confirmation  of  such  sale,  the  executor, 
administrator  or  guardian  shall  execute  to  the  purchaser  an 
assignment  of  such  contract,  which  assignment  shall  vest  in 
such  purchaser,  his  heirs  and  assigns,  all  the  rights,  remedies, 
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interest  and  title  of  the  original  vendee,  or  his  heirs  or  as- 
signs in  said  contract,  or  the  lands  so  sold, 

Sbc.  32.    The  proceeds  of  every  such  sale  shall  be  disposed  proceeds,  how 
of  in  all  respects  in  the  same  manner  as  the  proceeds  of  ibe '^''''°**^°'' 
sale  of  lands  in  other  cases. 

Sec.  33.     All  sales  and  conveyances  of  land  made  by  execu-  Btiea  mbject 
tors,  administrators  or  guardians,  pursuant  to  the  provisions  Svicw" 
of  this  chapter,  shall  be  subject  to  all  chaises  thereon,  by 
mortgage  or  otherwise;  and  in  ease  the  estate  shall  be  in  any 
way  liable  for  the  amount  secured  by  any  such  mortgage,  or 
for  any  such  charge,  such  sale  shall  not  be  confirmed  by  the 
ju'i?.ge  of  probate,  until  the  purchaser  shall   execute  a  bond  Bond  or 
to   the  executor,  administrator  or  guardian,  as  required  in  ''"     "*^' 
this  chapter  in  the  case  of  the  sale  of  a  contract  for  the  pur- 
chase of  land,  on  which  payments  are  to  become  due. 

SEf.  34.     When   an   executor,   administrator  or  guardian  Copy  ot 
shall    l>e  appointed   in   any   other  state,   or   in   any   foreign  SfSoraign^"* 
country,  on  the  estate  of  any  person  dying  or  residing  out  "f  ^^j'^f "'"'' 
this  State,  and  no  executor,  administrator  or  guardian  there- 
on shall  be  appointed  in  this  State,  the  foreign  executor,  ad- 
ministrator or  guardian  may  file  an  authenticated  copy  of  his 
appointment  in   the  probate  court  of  any  county   in  which 
there  may  be  any  real  estate  of  the  deceased,  or  of  the  ward. 

Skc.  35,     Upon  filing  such  authenticated  copy  of  his  ap-  Foreign 
pointment,  such  foreign  executor,  administrator  or  guardian  m^te''  ^"^ " 
may  be  licensed  by  the  same  probate  court  to  sell  real  estate,  ingnsed  to 
in  the  same  manner,  and  upon  the  same  terms  and  conditions,  "  •^'^■ 
as  are  prescribed  in  the  case  of  an  executor,  administrator 
or  guardian  appointed  in  this  State,  and  upon  giving  a  like 
bond,  excepting  in  the  particulars  in  which  a  different  provi- 
sion is  hereinafter  made. 

Sec.  36.  In  all  cases  of  a  sale  by  any  executor,  admtnisf  ra-  Surplus  to  be 
tor  or  guardian,  of  part  or  the  whole  of  the  real  estate  of  J^S^^taw, 
his  testator,  intestate  or  ward,  under  a  license  granted  by 
any  probate  court,  by  virtue  of  the  provisions  of  this  chap- 
ter, wJiether  such  executor,  administrator  or  guardian  was 
appointed  in  this  State  or  elsewhere,  the  surplus  of  the  pro- 
ceefis  of  the  sale,  remaining  on  the  final  settlement  of  the  ac- 
counts, shall  be  considered  as  real  estate,  and  disposed  of 
among  the  persons,  and  in  the  same  proportions,  as  tbe  real 
estate  would  have  lieen  by  the  laws  of  this  State,  if  it  had 
not  been  sold. 

Se<\  37.  If  any  person  shall  appear  and  object  to  the  wnen  court 
granting  of  any  license  prayed  for  under  the  provisions  of^^a''""' 
this  chapter,  by  an  executor,  administrator  or  guardian,  and 
if  it  shall  appear  to  the  court,  either  that  the  petition,  or 
the  objection  thereto,  is  unreasonable,  the  court  may,  in  its 
discretion,  award  costs  to  the  party  prevailing,  and  may  en- 
force the  payment  thereof. 

Sec.  38.     In  case  of  an  action  relating  to  any  estate  sold  ^"«^Bjj[e 
by  an  executor,  administrator  or  guardian,  in  which  an  heir  "iryXriiieB^^ 
or  other  person  claiming  under  the  deceased,  or  in  which  the***' 
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ward  or  any  {lerson  claiming  under  him,  shall  oontest  the 
validity  of  the  sale,  it  shall  not  be  avoided  on  account  of 
any  irregularity  in  the  proceedings,  provided  it  shall  appear: 

1.  That  the  executor,  administrator  or  guardian  was  li- 
censed to  make  the  sale  by  the  probate  court  having  juris- 
diction; 

2.  That  he  gave  a  bond  which  was  approved  by  the  judge 
of  probate,  in  case  a  bond  was  required  upon  granting  a  li- 
cense; 

Z.    That  he  took  the  oath  prescribed  in  this  chapter; 

4.  That  he  gave  notice  of  the  time  and  place  of  sale,  as  in 
tliis  chapter,  prescribed;  and 

5,  That  the  premises  were  sold  accordingly,  and  the  sale 
confirmed  by  the  court,  and  that  they  are  held  by  one  who 

ProTtoo.  purchased  them  in  good  faith :  Provided,  That  in  all  cases 

^^^"  ft"  where  any  person,  or  those  under  whom  he  holds,  has  been  in 
actual  possession  of  any  lands  or  premises  for  the  period  of 
ten  years,  holding  and  claiming  under  and  hy.  virtue  of  a 
deed  executed  by  any  executor,  administrator  or  guardian, 
such  deed  shall  be  prima  facie  evidence  of  the  regularity  of 
all  the  proceedings  from  and  including  the  application  to 
sell  such  lands  or  premises,  to  the  date  and  execution  of  the  . 
deed,  inclusive. 
imvuiaiitiGs  Hec.  39.  If  the  validity  of  a  sale  made  by  an  executor,  ad- 
'      '  ministrator  or  guardian,  shall  be  drawn  in  question  by  any 

person  claiming  adversely  to  the  title  of  the  deceased  testa- 
tor, or  intestate,  or  of  the  ward  or  claiming  under  any  title 
that  is  not  derived  from  or  through  the  deceased  person  or  the 
ward,  the  sale  shall  not  be  held  void  on  account  of  any  ir- 
Proviao,  regularity  in  the  proceedings:  Provided,  It  shall  appear  that 

cense  to  se  .    ^^^  executor,  administrator  or  guardian  was  licensed  to  make 
the  sale  by  a  probate  court  having  jurisdiction,  and  that  he 
did  accordingly  execute  and  acknowledge,  in  legal  form,  a 
deed  for  the  conveyance  of  the  premises. 
Damaeestor        Sec.  40.     If  there  shall  be  any  neglect  or  misconduct  in 
iS'aSje"'"*^'       the  proceedings  of  the  executor,  administrator  or  guardian, 
in  relation  to  such  sale,  by  which  any  person  interested  in  the 
estate  shall   suffer-  damages,   such  aggrieved   party   may   re- 
cover the  same  in  a  suit  on  the  probate  bond,  or  otherwise,  as 
the  case  may  require. 
i-iabiiiiy  for         Sec.  41.     Any   executor,  administrator  or  guardian,  who 
Mje'^etc"'        '*'"^"   fraudulently  sell   any   real  estate  of   his   testator,   in- 
testate or  ward,  contrary  to  the  provisions  of  this  chapter, 
shall  be  liable  in  double  the  value  of  the  land  sold,  as  dam- 
ages to  be  recovered  in  an  action  on  the  case  by  the  jwraon 
having  an  estate  of  inheritance  therein. 

Private  Sale. 

Sale  at  RfX".  42.    In  any  case  where  license  to  sell  real  estate  is  ap- 

private  «»ie.  pij^,,]  f„j.^  (jj^  judge  of  probate  may,  in  his  discretion,  after 
due  notice  1o  all  persons  interested  as  required  by  this  chap- 
ter, and  after  taking,  or  causing  to  be  taken,  the  testimony 
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of  two  or  moi-e  credible  and  disinterested  freeholders,  under 
oath  in  writing  administered  hy  said  judge  o(  prohale  or  by 
the  judge  of  probate  of  the  county  in  which  Ihe  real  estate 
is  situated,  grant  a  license  to  the  execnfor,  administrator  or 
guardian  to  dispose  of  said  real  estate  at  private  sale,  at 
the  highest  price  obtainable,  not  less  than  the  ralue  thereof, 
as  determined  by  said  judge  of  probate,  which  sale  shall  be 
confirmed  and  approved  by  said  judge  of  probate  before  any 
deed  passing  the  title  to  said  real  estate  so  sold  at  private 
sale  shall  be  valid  and  effectual;  Provided,  That  said  free- Provieo, 
holders  shall  be  well  known  to  the  judge  taking  such  testi-  i^ojJiera'*' 
mony  to  be  credible  witnesses  and  when  taken  by  a  judge  not 
having  the  estate  in  charge  shall  be  paid  for  and  transmitted 
tliie  same  -as  depositions  in  other  courts,  and  in  either  case 
such  testimony  shall  be  tlletl  and  kept  with  other  papers  re- 
lating to  the  sale  of  said  real  estate:  And  Provided  further,  Faniiet 
That  the  provisions  of  this  chapter  relating  to  the  oath  and  Sith'sji'd  bond 
bond  of  the  executor,  administrator  or  guardian  before  a  sale  of  raecuior. 
shall  b<^  applicable  to  sales  under  the  provisions  of  this  sec- 
lion,  and  ail  other  provisions  of  this  chapter,  except  where 
plainly  inapplicable,  shall  be  applicable  to  sales  under  this 
section. 

Sfx.  4-'!.     If  the  estate  of  a  ward  is  sold  for  a  purpose  Application  of 
mentioned  in  the  fii-st  three  subdivisions  of  section  two  of  this  SSSI^" "' 
chapter,  the  guardian  shall  apply  the  proceeds  of  the  sale  to  ""'•»'"'■  **"- 
such  pnri>ose,  so  far  as  necessary,  and  shall  put  out  the  resi- 
due, if  any,  on  interest,  or  invest  it  in  the  best  manner  in 
his  power,  until   the  capital  shall  be  wanted  for  the  main- 
tenance of  the  ward  and  his  family,  or  for  the  education  of 
Ihe  ward  when  a  minor,  or  the  children  of  such  insane  per- 
s<m  or  siiendthrift,  in  which  case  the  capital  may  be  used  for 
Ihat  puriHfse,  as  far  as  may  be  necessary,  in  like  manner  as 
if  it  had  been  personal  estate  of  the  ward, 

Sec.  44.    If  the  estate  is  sold  for  the  purpose  of  putting  out  lovfatment 
or  investing  the  proceeds,  as  provided  in  the  fourth  subdivi- JS'^d!*" 
sion  of  the  second  section  of  this  chapter,  the  guardian  shall 
make  Ihe  investment  according  to  his  Irest  judgment,  or  in 
pursuance  of  any   order  Ihat  may  be  made  by  the  probate 
court. 

Sale  of  Homesteads  for  Payment  of  Debts,  and  lOxjienses  of 
Administering  Estates. 

Si:c.  45.  Whenever  application  shall  be  made  to  a  probate  Probaiecourt 
court  for  an  order  to  sell  the  real  estate  of  a  deceased  person  J^^S^, 
<ir  a  person  under  guardianship  for  the  purpose  of  paying 
his  debts  or  the  expenses  of  administering  his  estate  it  shall 
be  the  duty  of  the  court  to  ascertain  and  determine,  at  the 
hearing  of  such  application,  what,  if  any.  of  such  real  estate 
in  fact  constituted  the  homestead  of  the  deceased  at  the 
lime  of  his  death,  or  at  the  time  of  the  appointment  of  such 
guardian,  and  to  fix,  by  its  decree,  the  location  and  description 
thereof  without  reference  to  its  value,  but  not  exceeding  in,  >  , 
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extent  the  qyantitj  exempted  by  law  from  the  payment  of 
debts.  If  it  shall  appear  at  the  hearing  of  sueh  application 
that  there  is  real  estate  not  Included  in  the  homestead  as 
thus  decreed  that  may  be  used  for  the  payment  of  debts,  the 
same  shall  be  first  sold  and  the  proceeds  thereof  applied 
according  to  law.  If  it  shall  appear  that  there  is  no  real 
estate  other  than  that  thus  decreed  to  be  the  homestead  that 
may  be  used  for  the  payment  of  debts,  or,  if  the  proceeds 
of  the  sale  of  the  real  estate,  other  than  such  homestead, 
shall,  upon  the  report  and  approval  of  such  sale,  prove  in- 
sufficient for  the  purposes  thereof,  the  probate  court  may 
order  the  sale  of  the  homestead,  or  a  division  of  the  same 
and  the  sale  of  a  portion  thereof,  under  the  circumstances 
and  in  the  manner  hereinafter  provided. 

Rkc.  4C.  Before  a  sale  or  division  of  the  homestead  ia 
ordei-ed  it  shall  be  examined  and  appraised  by  three  dis- 
interested persons,  who  shall  be  appointed  by  the  probate 
judge  and  who  shall  be  sworn  to  the  faithful  discharge  of 
their  trust.  The  jtersons  so  appointed  shall,  with  reason- 
able diligence,  examine  the  homestead  and  appraise  the  same 
at  its  fair  cash  value,  and  in  case  such  value  shall  exceed 
fifteen  hundred  dollai's  they  shall  determine  whether  or  not 
the  premises  can  be  divided  without  material  loss  or  injury, 
so  that  a  homestead  not  exceeding  in  value  fifteen  hundred 
dollars  may  be  set  apart  for  the  benefit  of  the  widow  or 
family  of  the  deceased,  the  person  under  guardianship,  or 
his  wife  or  family.  Upon  the  completion  of  such  examination 
and  appraisal  they  shall  report  under  their  hands  to  the 
)>robatc  court  their  appraisal  of  the  fair  cash  value  of  the 
homestead,  and  if  such  value  exceed  fifteen  hundred  dollars 
they  shall  also  report  whether  or  not  the  homestead  as  fixed 
by  the  decree  of  the  probate  court  can  be  so  divided,  and  a 
homestead,  of  which  they  shall  give  the  metes  and  bounds, 
and  in  which  they  shall  include  the  dwelling  house  and  its 
appurtenances,  not  exceeding  in  value  fifteen  hundred  dollars, 
can  be  set  apart  for  the  benefit  of  the  widow  or  family  of 
the  deceased,  or  the  person  under  guardianship,  or  his  wife 
or  family. 

Stx.  47.  At  any  time  after  the  filing  of  such  report  and 
before  the  estate  shall  have  been  finally  closed,  the  probate 
court,  at  the  request  of  any  person  interested  in  the  estate, 
shall  order  all  parties  interested  therein  to  show  cause  why 
such  report  should  not  be  confirmed.  Notice  of  tbe  time  to 
show  cause  shall  be  given  in  accordance  witli  the  jirovisions 
of  section  nine  of  chapter  flfty-two  of  this  act.  At  the  time 
appointed,  or  at  some  adjourned  time,  the  probate  court 
shall  hear  and  consider  all  objections  to  the  confirmation  of 
the  report,  whether  of  law  or  fact,  and  shall  confirm  the 
report  unless  it  shall  be  satisfied  that  the  appraisal  is  ma- 
terially unfair  or  unjust,  orthat  the  division  if  recommended, 
is  in  some  substantial  respect  improper,  in  either  of  which 
events  the  court  shall  disapprove  the  report  and  order  a  new 
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examination  and  appraisal.  WhencFer  the  court  shall  order 
a  new  examination  and  appraisal  it  shall  appoint  three  other 
disinterested  persons,  who  shall  proceed  as  above  provided 
in  the  case  of  the  persona  first  appointed,  subject  to  like 
review  and  action  by  the  probate  court. 

Rex;.  48.     Upon  the  confirmation  of  the  report  the  probate  Proceedings 
conrt  shall  proceed  as  follows:  flrmltioa' 

1.  If  the  appraised  value  of  the  homestead,  as  fixed  by 
the  probate  court  iu  the  manner  provided  in  the  preceding 
sections  of  this  chapter,  shall  not  exceed  fifteen  hundred 
dollars,  no  further  action  shall  be  taken  or  had  in  the  matter 
imtil  such  homestead  shall  cease  to  be  exempt  from  the 
payment  of  debts; 

2.  If  the  appraised  value  of  the  homestead,  as  fixed  by 
the  probate  court,  in  the  manner  provided  in  the  preceding 
sections  of  this  chapter  shall  exceed  fifteen  hundred  dollars, 
and  it  shall  have  been  reported  as  above  provided,  that  the 
premises  can  be  divided,  and  that  a  homestead  not  exceeding 
in  vahie  fifteen  hundred  dollars,  can  be  set  apart  for  the 
Iieneflt  of  the  ward,  wife,  widow  or  family,  the  probate 
court  shall  order  that  the  latter  homestead  be  set  apart  for 
the  benefit  of  the  ward,  wife,  widow  or  family,  until  the 
same  sbaJi  cease  to  be  exempt  from  the  payment  of  the  debts, 
and  shall  further  order  that  the  remainder  of  the  premises 
be  sold  for  the  payment  of  debts  and  the  expenses  of  adminis- 
tration   in   the  manner  provided  by  law; 

3.  If  the  appraised  value  of  the  homestead,  as  fixed  by  the 
probate  court  in  the  manner  provided  in  the  preceding  sec- 
tions of  this  chapter,  shall  exceed  fifteen  hundred  dollars, 
and  it  shall  have  been  reported  that  the  premises  cannot 
be  divided,  and  a  homestead  not  exceeding  in  value  fifteen 
hundred  dollars  be  set  apart  for  the  benefit  of  the  ward, 
wife,  widow  or  family,  the  probate  court  shall  order  the  whole 
of  such  premises  to  be  sold  according  to  law.  The  executor. 
administrator  or  gimrdian  shall  resen'e  and  retain  from  the 
proceeds  of  such  sale  the  sum  of  fifteen  hundred  dollars  fop 
the  benefit  of  the  ward,  wife,  widow  or  family,  as  the  case 
may  be,  and  shall  apply  the  remainder,  so  far  as  the  same 
shall  extend,  or  so  far  as  the  same  shall  be  necessary,  in 
payment  of  the  debts  and  the  expenses  of  administering  his 
estate.  The  sum  so  reserved  and  retained  by  the  executor, 
administrator  or  guardian  shall  be  invested  by  the  executor, 
administrator  or  guardian  with  the  approval  of  the  probate 
jndge,  either  in  the  purchase  of  a  new  homestead,  or  in  proper 
securities  for  the  benefit  of  the  ward,  wife,  widow  or  family, 
as  may  seem  l>est,  and  the  same,  or  the  property  or  securities 
in  which  it  shall  be  invested,  shall  remain  exempt  from  the 
payment  of  debts  and  the  expense  of  administering  his 
estate  in  like  manner  as  a  legal  homestead  would  have  re- 
mained exempt,  and  shall  finally  descend  according  to  the 
laws  of  this  State  governing  the  descent  of  real  property; 
or  upon  termination  of  guardianship  to  be  paid  to  the  ward. 
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Mortgaging  Estates  of  Deceased  Persons  and  Persons  Under 
Guardianship. 

Sec.  49.  The  several  judges  of  probate  may  by  order 
license  and  empower  any  executor,  administrator  or  guardian, 
for  the  purpose  of  paying  the  debts  of  any  deceased  person 
or  ward  or  against  the  estate  of  any  deceased  person  or  ward, 
or  paying  the  legacies  provided  in  the  last  will  of  any 
deceased  person,  or  supporting  any  ward,  or  making  neces- 
sary repairs  to  biiildings  belonging  to  such  estate  or  ward, 
or  for  the  purpose  of  completing  the  erection  of  buildings 
begun  by  such  deceased  person  or  ward  or  by  some  person  in 
his  behalf  or  for  his  benefit,  to  borrow  money  by  mortgaging 
or  otherwise  pledging  the  estate  of  such  deceased  person 
or  ward,  or  any  part  thereof:  Provided.  The  authority 
herein  given  to  mortgage  or  i>]e<1ge  estate  for  the  payment 
of  debts  and  legacies  shall  extend  to  such  estate  only  as 
might  lie  sold  for  such  purpose,  except  a  mortgage  or  other 
lieu  exi.sts  against  the  homestead  of  such  deceased  pei-son  or 
ward,  in  which  case  the  executor  administrator  or  guardian 
may  be  authorized  to  mortgage  such  homestead  for  sufficient 
to  pay  such  mortgage  or  other  lien  and  the  necessary  expenses 
counecte<l  with  such  proceedings. 

Obtained"  ^''-'^'  '^^-    ^uch  order  shall  be  obtained  by  a  petition  to  the 

proper  judge  of  probate,  which  petition  shall  contain  the  like 
statomeuts  as  are  refjuiwd  in  a  petition  for  license  to  sell  such 
estate  hy  an  executor,  administrator  or  guardian,  of  which 
application  the  same  notice  shall  be  given,  with  the  same 
effect,  as  is  required  in  the  case  of  an  order  to  sell  the  estate 

Siieciflcationfl    of  deceased  persons  or  wards;  and  such  order  shall  specify 

°  "   ^''  the  amount  lo  be  secured  by  such  mortgage  or  other  security, 

the  rate  of  intei'est  to  be  given,  and  the  length  of  time  for 
which  such  mortgage  or  other  security  shall  be  given,  and 
also  the  description  of  the  properly  to  be  mortgaged  or  other- 
wise pledged;  which  mortgage  or  other  security  the  said 
executor,  administrator,  or  guardian  shall  execute  with  all 
the  formalities  required  by   law  for  such  securities. 

Bond.  Stx:.  .^1.    Kcfore  executing  such  order,  such  executor,  admin- 

istrator or  guardian,  shall  give  bond  in  like  manner  and  form, 
as  near  as  may  be.  as  is  required  from  them  hy  law,  in  case 
of  the  sale  of  such  estate,  to  faitlifully  execute  tbe  trust, 
and  ai)ply  and  account  for  moneys  thereby  received,  and  said 
proceedings  of  the  said  executor,  administrator  or  guardian, 
in  mortgaging  or  otliernise  pledging  such  estate,  shall  be 
reported  to  the  judge  of  probate,  and  by  him  be  subject  to 
be  confirmed  or  vacated,  and  new  proceedings  to  be  had  to 
the  same  extent  and  in  the  same  manner  as  near  as  may  be, 
as  provided  by  law  in  the  case  of  tlie  sale  of  such  estate. 
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CHAPTER  LX. 


S)iccific  Performance  of  Contracts  of  Deceased  Persons  and 
Persons  Under  Disability. 

Sbction  I.  When  any  person  wlio  is  bound  by  a  contract  ''"'°^^^' 
in  writing  to  convey  any  real  estate,  shall  die  before  making  ^^ivey>nce. 
the  conveiance.  the  probate  court  may  make  a  decree 
anthoriziuf!  and  directing  the  executor  or  administrator  to 
convey  such  real  estate  to  the  person  entitled  thereto,  in  all 
cases  where  such  deceased  person,  if  living,  might  be  com- 
jielled  lo  exGcnte  such  conveyance. 

Sra;.  2.     On  the  presentation  of  a  petition  by  any  person  petition, 
claiming  to  be  entitled  to  such  conveyance  from  any  executor 
or  administrator,  or  a  petition  of  such  executor  or  adminis- 
trator setting  forth  the  facts  upon  which  such  claim  is  predi- 
cated, the  judge  of  probate  shall  make  an  order  appointing  a  order  for 
time  and  place  for  hearing  such   petition,  a  copy  of  which  i"<aritw. 
order  shall  he  served  as  provided  in  section  nine  of  chapter 
flfty-two  of  this  act.     * 

Sicn.  3.  At  the  time  and  place  apiH>inted  for  such  hearing.  Hearing. 
or  at  such  other  time  as  the  same  may  be  adjourned  to,  upon 
proof  by  affidavit  of  the  publication  of  the  notice,  the  court 
shall  proceed  to  a  hearing,  and  all  persons  interested  in  the 
estate  may  appear  before  the  probate  court,  and  defend 
against  such  petition;  and  the  court  may  examine  on  oath 
the  petitioner,  and  all  others  who  may  be  produced  before 
him  for  that  purpose, 

Skc,  4.  After  a  full  hearing  upon  such  petition,  and  exami-  Decrm 
nation  of  the  facts  and  circumstances  of  such  claim,  if  the  ^nve™™. 
judge  of  probate  shall  be  satisfied  that  the  grantee  in  such 
contract  is  entitled  to  a  conveyance  of  the  real  estate  described 
in  such  petition,  according  to  the  provisions  of  this  chapter, 
he  shall  thereupon  make  a  decree  authorizing  and  directing 
the  executor  or  administrator  to  make  and  execute  a  con- 
veyance thereof  to  such  grantee. 

Skc.  5.    Any  person  interested  may  appeal  from  such  decree  Appeal 
to  "the  circuit  court  for  the  same  county,  as  in  other  cases;  "anniwree. 
but  if  no  apjieal  be  taken  from  such  decree  within  the  time 
limited   therefor  by    law,  or  if  such  decree   be  aflBrraed  on 
appeal,  it  shall  be  the  duty  of  the  executor  or  administrator 
to   execute  the  conveyance  according  to  the  direction   con- 
tained in  such  decree,  and  a  certified  copy  of  the  decree  shall  ''*7"'.''' 
be  recorded  with   the  deed,  in  the  oflflce  of  the  register  of  oc  decree""''^ 
deeds  in  the  county  where  the  lands  lie,  and  shall  be  evidence 
of  the  correctness  of  the  proceedings,  and  of  the  authority 
of  the  executor  or  administrator  to  make   the  conveyance. 

fiEc.  fi.  The  jurisdiction  herein  conferred  upon  the  probate  biu  in 
court  shall  not  he  deemed  to  be  exclusive  of  the  jurisdiction  ^i^'J^'par- 
of  the  circuit  court  in  chancery,  but  any  person  entitled  to  fonnanco. 
snch  specific  performance,  may  at  his  election,  file  his  bill  in 
equity  therefor.  vioOglc 
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Sec.  7.  Every  conveyance  made  in  pursuance  of  a  decree 
of  the  probate  court  or  the  court  of  chancery,  as  provided  in 
this  chapter,  shall  be  effectual  to  pass  the  estate  contracted 
for,  as  fully  as  if  the  contracting  party  himself  was  still 
living,  and  then  executed  the  conveyance. 

Sec.  8.  A  copy  of  the  decree  for  a  conveyance  made  by 
the  probate  court,  and  duly  certified  and  recorded  in  the 
registry  of  deeds  in  the  county  where  the  lands  lie,  or  a 
copy  of  the  decree  of  the  court  of  chancery  for  that  purpose, 
duly  certified  by  the  clerk  of  said  court  and  recorded  as 
aforesaid,  shall  give  the  person  entitled  to  such  conveyance 
a  right  to  the  possession  of  the  lands  contracted  for,  and 
to  hold  the  same  according  to  the  terms  of  the  intended  con- 
veyance, in  like  manner  as  if  they  had  been  conveyed  in 
pursuance  of  the  decree.  . 

I  Sec.  ft.  The  recording  of  any  decree,  as  provided  in  the 
preceding  section,  shall  not  prevent  the  court  making  such 
decree  from  enforcing  the  same  by  any  proper  process, 
according  to  the  course  of  proceedings  therein. 

Spx;.  10.  If  the  person  to  whom  the  conveyance  was  to 
be  made,  shall  die  before  the  commencement  of  proceedings 
according  to  the  provisions  of  this  chapter,  or  before  the 
conveyance  is  completed,  any  person  who  would  have  been 
entitled  to  the  estate  under  him  as  heir,  devisee  or  otherwise, 
in  case  the  conveyance  had  been  made  according  to  the  terms 
of  the  contract,  or  the  executor  or  administrator  of  snch  de- 
ceased person,  for  the  benefit  of  the  person  so  entitled,  may 
commence  such  proceedings,  or  may  prosecute  the  same  if 
already  commencied;  and  the  conveyance  shall  thereupon  be 
so  made  as  to  vest  the  estate  in  the  same  persons  who  would 
have  been  so  entitled  to  it,  or  in  the  executor  or  administrator 
for  their  benefit. 

Sec.  11.  AVhenever  in  the  distribution  or  partition  of  the 
estate  of  any  person,  whether  such  person  died  testate  or 
intestate,  any  moneys  due  or  to  become  due  upon  a  contract 
in  writing  for  the  sale  of  i-eal  estate  made  by  such  deceased 
in  his  lifetime,  or  any  such  contract  or  lands  therein  described 
shall  be  assigned  or  set  off  to  any  minor,  the  probate  court 
having  jurisdiction  of  the  estate  of  such  minor,  may  make  a 
decree  authorizing  and  directing  the  guardian  of  such  minor 
to  convey  such  real  estate  to  the  person  entitled  thereto,  in 
like  cases,  and  upon  the  presentation  of  a  like  petition,  either 
by  the  person  entitled  to  such  conveyance,  or  by  the  guardian 
of  such  minor,  and  the  same  proceedings  shall  thereupon  be 
had,  and  with  like  efi'ect  as  herein  provided  for  conveyance 
by  executors  and  administrators. 

Sfx;.  12.  The  guardian  of  any  such  minor  may,  in  the  cases 
provided  for  in  the  last  section,  embrace  any  number  of  snch 
contracts  that  may  have  been  so  assigned  and  set  off  to  such 
minor,  in  one  petition,  and  such  probate  court,  on  the  hearing 
of  such  petition,  may  decree  a  conveyance  of  the  real  estate 
pursuant  to  the  terms  of  such  contracts,  to  the  several  per- 
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sons  entitled  thereto  in  the  same  manner,  and  with  like  effect 
as  hereinbefore  provided. 

Of  Specific  Performance  by  Guardians. 

Sbc.  13.  When  any  person  who  is  bound  by  a  contract  in  when  decree 
writing  fo  convey  real  estate,  shall  aubsequeiitly  become  in-  2nM  imSe? 
sane,  incompetent  or  a  spendthrift,  and  a  guardian  shall 
have  been  duly  appointed  for  such  person,  before  tlie  making 
of  the  conveyance  of  such  real  estate,  the  probate  court  may 
make  a  decree  authorizing  and  directing  such  guardian  to 
convey  such  real  estate  to  the  person  entitled  thereto,  in  all 
cases  where  such  ward,  if  competent,  might  be  compelled  to 
execute  such  conveyance. 

Sec,  14.    All  the  proceedings  in  sucb  cases  shall  conform  proteedings  to 
as  nearly  as  possible  to  the  statutes  authorizing  the  specific  SJ!'?™  *'"' 
performance  by  executors  and  administrators  of  the  contracts  executors,  eic 
of  deceased  persons  for  the  conveyance  of  real  estate  as  con- 
taineil  in  this  chapter. 


CHAPTER  LXI. 
Of  Testamentary  and  Other  Trustees. 

Section  1.  If  a  testator  has  omitted  in  his  will  to  appoint  Appointment 
a  trustee  in  this  State,  and  if  such  appointment  is  necessary  "  *""'**"■ 
to  carry  into  effect  the  provisions  of  the  will,  the  probate 
court  of  any  county  in  which  the  will  is  admitted  to  probate 
shall  at  once  give  notice,  as  provided  by  this  chapter,  to 
all  persons  interested.  Upon  petition  of  any  beneficiary 
under  such  will,  to  said  probate  court,  praying  for  the 
appointment  of  a  trustee,  sucb  probate  court  after  notice 
as  provided  in  this  chapter  to  all  persons  interested,  of  the 
filing  of  said  petition,  shall  appoint  a  trustee,  who  shall  have 
the  same  powers,  rights  and  duties,  and  in  whom  the  estate 
shall  vest,  in  like  manner  as  if  he  had  been  originally  ap- 
pointed by  the  testator. 

Sbc.  2.  When  lands  in  this  State  are  held  in  trust  for  Letters  oi 
persons  resident  here  by  a  trustee  who  derives  his  appoint-  '™s"*«i"p- 
nient  or  authority  from  a  court  having  no  jurisdiction  within 
this  State,  such  trustee  shall,  on  petition  made  to  the  pro- 
bate court  in  the  county  in  which  the  lands  lie,  and  after 
due  notice,  as  provided  by  this  chapter,  be  required  to  take 
out  letters  of  trusteeship  from  said  court;  and,  upon  his 
Delect  or  refusal  to  comply  with  such  order,  the  court  shall 
declare  such  trust  vacant,  and  shall  after  notice  to  all  parties 
interested  appoint  a  new  trustee  in  whom  the  trust  estate 
shall  vest  in  like  manner  as  if  he  had  been  originally  ap- 
pointed or  authorised  by  said  court. 

Six:.  3.  Every  testamentary  trustee  before  he  enters  upon  Bondot 
his  duties  as  trustee,  shall  give  bond,  with  sutBcient  sureties.  '""'**■ 
in  such  sum  as  the  probate  court  for  the  countv  in  which  the  ,  , 
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will  is  proved  or  allowed  may  order,  payable  to  the  judge 
of  said  court  and  his  successors,  with  conditions  substantially 
as  follows : 

1.  To  make  and  return  to  the  probate  court  at  such  time 
as  it  may  order,  a  true  inventory  of  all  the  real  and  personal 
estate  belonging  to  him  as  trustee,  which,  at  the  time  of 
making  such  inventory,  shall  have  come  to  hia  possession  or 
knowledge,  or  to  the  possession  of  any  other  person  for  him; 

2.  To  manage  and  dispose  of  all  such  estate,  and  faith- 
fully to  discharge  his  trust  in  relation  thereto,  according  to 
law  and  the  will  of  the  testator; 

3.  To  render  upon  oath  at  least  once  a  year,  until  his 
trust  is  fulfilled,  a  true  account  of  the  property  in  his  bands 
and  of  the  management  and  disposal  thereof,  and  also  to 
render  such  account  at  such  other  times- as  said  court  may 
order ; 

4.  At  the  expiration  of  hia  trust  to  settle  his  account 
in  the  probate  court,  and  to  pay  over  and  deliver  over  all 
the  estate  remaining  in  his  hands,  or  due  from  bim  on  such 
settlement,  to  the  pei'son  or  pei'soua  entitled  thereto; 

5.  To  [lerform  all  orders  and  decrees  of  the  probate  court, 
by  the  tmstees  to  be  iwrfomied  in  the  premises, 

Kbc.  4.  When  such  bond  shall  be  approved  by  the  judge 
of  probate  and  filed  in  his  office,  letters  of  trusteeship  shall 
be  granted  by  the  judge  of  probate  to  the  trustees  as  evidence 
of  his  authority  to  act  as  such. 

Sue.  5.  The  provisions  of  the  statutes  of  this  State  appli- 
cable to  the  bond  of  an  executor,  or  to  the  rights,  duties  and 
liabilities  of  the  parties  thereto,  or  any  of  them,  including 
the  release  of  the  sureties,  and  the  giving  of  a  new  or  ad- 
ditional bond,  shall,  except  as  otherwise  provided  in  this 
chapter,  apply  to  the  bond  given  by  a  trustee  under  the 
terms  of  this  chapter  and  to  the  parties  thereto. 

Sec.  6.  After  letters  of  trusteeship  are  issued,  an  inven- 
tory of  the  trust  property  shall  be  made  in  the  manner  as 
provided  by  law  for  the  inventory  of  the  estate  of  a  deceased 
jiersou.  Uut  when  a  trustee  is  appointed  by  the  probate 
court  as  the  successor  of  a  prior  trustee,  the  court  may  dis- 
pense with  the  making  and  return  of  an  inventory  if  it 
api^ears  to  be  unnecessary,  and  in  such  case  the  condition  of 
the  bond  shall  he  altered  accordingly. 

Hix.  7.  When  an  inventory  is  required  to  be  returned  by 
a  trustee,  the  estate  and  effects  shall  he  appraised  by  two 
suitable  persons,  who  shall  be  appointed  and  sworn  as  is 
required  by  law  with  respect  to  the  appraisal  of  the  estate 
inventoried  by  an  executor, 

Sbc.  8.  Every  trustee  who  neglects  to  give  bond  in  accord- 
ance with  law,  within  thirty  days  after  the  probate  court 
shall  fix  the  pena!  sura  of  said  bond,  shall  be  considered  to 
have  declined  or  resigned  the  trust. 
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Sec.  9.     Every  trustee  who  has   heretofore  undertaken  a  Tmsteea 
trust,  and  who  was  not  required  to  give  bond  by  the  laws  S^'^SJd 
in  force  at  the  time  of  his  appointment,  shall  be  required  to  !?'''w?'i' 
give  bond  within   sixty  dajB  from  the  time  this  act  takes 
effect,  and  the  probate  court  sliall  fix  the  penal  sum  of  said 
bond. 

6dc.  10.     When  an  appointment  of  a  trustee  is  invalid  by  invalid  ap- 
reason  of  an  irregularity,  or  for  want  of  jurisdiction  or  au-  p"'"""*"'- 
thority   in  the  court  making  such  appointment,  the  person 
so  appointed  shall  be  held  lo  account  for  all  moneys,  property 
or  assets  which  have  come  to  his  hands  as  such  trustee,  or 
by  reason  of  such  appointment,  in  the  same  manner  as  if  the 
appointment  had  been  regular  and  valid ;  and  any  bond  given  ^^"7 
in  pursuance  of  such  appointment  shall  be  held  to  be  valid 
and  binding  both  on  the  principals  and  the  sureties  thereon, 
and  payments  to  or  by  a  person  so  appointed,  if  in  other 
respects  properly  made,  may,  with  the  approval  of  the  pro- 
bate court,  be  ratified  and  confirmed  by  the  trustee  who  may 
afterwards  be  legally  appointed. 

Bdc.  11.     Bonds  given  by  trustees  may  be  put  in  suit  by^Q^ro»y 
the  order  of  the  probate  <0Hrt  for  (he  benefit  of  any  person  mill 
interested  in  the  estate  or  trust,  and  the  proceedings  in  such 
suit   shall   be   conducted    in    like  manner  as   provided   with 
respect  to  suits  on  bonds  given  by  executors  and  adminis- 
trators. 

6bc.  12.  When  the  sale  or  conveyance  or  transfer  of  any  Transfer  of 
real  or  personal  estate  held  in  trust  appears  to  be  necessary  Jff^l'.'^'* 
or  expedient,  the  probate  courts  in  the  several  counties,  upon 
petition  of  a  trustee  or  other  party  interested,  may  order, 
license  and  empower  such  sale  and  conveyanre  or  transfer 
to  be  made,  and  the  investment,  reinvestment,  and  appli- 
cation of  the  proceeds  of  such  sale  in  such  manner  as  will 
best  eifect  the  objects  of  Ihe  trust. 

Sec.  13.    The  petition  to  the  judge  of  probate  specified  in  Peiutoa 
the  preceding  section  shall  contain  the  like  statements,  as'"*^' 
near  as  may  be,  as  are  required  in  a  petition  for  license  to 
sell   real  estate  by  an  executor  administrator  or  guardian; 
and  the  same  notice  of  such  application  shall  be  given  and  pioceeJinpi. 
the  same  oath  shall  be  required,  and  the  same  bond  ^hali  be 
given,  and  the  same  notice  of  sale  shall  be  given,  and  the 
like  proceedings,  as  near  as  may  be,  shall  in  all  respects  be 
had,  as  in  case  of  the  sale  of  real   estate  by  an  executor, 
administrator  or  guardian  under  license  of  the  probate  court. 
Hut  the  petition  need  not  set   forth  or  describe  any  estate 
(if  the  decedent  except  that  which  belongs  to  the  trust.     No  i^rmiiarity 
sale  made  by  a  trustee  under  the  provisions  of  this  chapter        *' 
shall  be  avoided  on  account  of  any  irregularity  or  defect  in 
the  proceedings,  unless  the  same  irregularity  or  defect  occur- 
ring in  proceedings  taken  by  an  executor,  administrator  or 
guardian  lo  sell  lands  belonging  to  the  estate  of  a  deceased 
person,  under  license  of  the  probate  court,  would  suffice  to 
avoid  the  same. 
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Sbc.  14,  The  several  judges  of  probate  may,  subject  to 
the  limitations  and  restrictione  contained  in  the  will  creating- 
ancU  trust,  by  order,  Ucenee  and  empower  any  trustee  to 
inoi'tgage  or  otbcpwise  pledge  any  peal  or  personal  estate 
held  by  him  in  tnist,  for  the  purpose  of  payiDg  taxes  or  assess- 
ments levied  or  assessed  ou  the  trust  estate,  or  the  expenses 
of  the  management  of  such  estate;  for  the  purpose  of  paying 
the  expense  of  erecting,  altering,  completing,  repairing  or 
improving  a  building  on  such  estate;  for  the  purpose  of  pay- 
ing an  existing  lien  or  mortgage  on  such  trust  estate,  or  on 
a  part  thereof,  or  any  debt  chargeable  against  the  trust 
estate  or  for  which  it  is  liable;  to  raise  money  for  any  purpose 
in  order  to  carry  out  the  provisions  of  the  will  creating  the 
trust ;  or  the  trustee  may  be  authorized  to  make  an  agreement 
for  the  extension  or  renewal  of  any  existing  mortgage. 

Sec.  15.  Such  order  shall  be  obtained  by  a  petition  to  the 
judge  of  the  probate  court  having  jurisdiction  of  the  trust. 
Sutli  petition  shall  set  forth  the  purpose  for  which  it  is 
desired  to  mortgage  or  to  otherwise  pledge  the  estate,  and 
shall  contain  the  like  statements  as  are  required  by  this 
chapter  in  a  petition  for  license  to  sell  real  estate  by  a  trustee, 
and  the  same  notice  of  such  application  shall  be  given,  and 
with  the  same  effect  as  is  required  in  the  case  of  an  order 
lo  sell  real  estate  belonging  to  the  trust.  Such  order^shall 
specify  the  amount  to  be  secured  by  such  mortgage,  tlie  rate 
of  interest  lo  be  given,  and  the  length  of  time  for  which  such 
mortgage  shall  be  given,  and  also  the  description  of  the  prop- 
erty to  be  mortgaged;  which  mortgage  the  tniatee  shall  exe- 
cute with  all  the  formalities  required  by  law  for  such  securi- 
ties. 

Sec,  Ifi.  Before  executing  such  order,  the  trustee  shall 
give  bond  in  like  manner  and  foim,  as  near  as  may  be,  as 
is  in  this  chapter  required  from  him  in  case  of  the  sale  of 
real  estate;  and  the  proceedings  of  such  trustee  in  mortgaging 
such  estate  shall  be  reported  to  the  Judge  of  probate,  and  by 
him  be  subject  to  be  confirmed  or  vacated,  and  new  proceed- 
ings be  had  to  the  same  extent,  and  in  the  same  manner,  as 
near  as  may  be,  as  is  provided  by  law  in  case  of  the  sale  of  rea! 
estate  by  an  executor  or  administrator  under  license  of  the 
probate  court. 

Sec.  17.  If  it  appears  to  the  court,  upon  proceedings  under 
sections  twelve  or  fourteen  of  this  chapter,  that  the  estate 
which  is  the  subject  of  the  petition  may  be  held  in  trust  for. 
or  that  a  remainder  or  contingent  interest  therein  may  be 
limited  over  to,  persons  not  ascertained  or  not  in  being, 
notice  shall  be  given  in  such  manner  as  the  court  may  order, 
to  all  persons  who  are  or  may  become  interested  in  such 
estate,  and  to  all  persons  whose  issue,  not  then  in  being,  may 
become  so  interested;  and  the  court  shall  in  every  such  case 
appoint  a  suitable  person  to  act  therein  as  the  guardian  ad 
litem  of  all  persons  not  ascertained  or  not  in  being,  who  are 
or  mav  become  interested  in  such  estate,  the  cost  of  whose 
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appearance  including  the  compensatiou  of  liis  counsel,  shall 
be  determined  by  the  court,  and  paid,  aa  it  may  order,  either 
out  of  the  trust  estate  or  by  the  petitioner,  in  which  latter 
case  execution  may  issue  therefor  in  the  name  of  the  guardian 
ad  litem;  and  a  conveyance,  transfer  or  mortgage,  made 
after  such  notice  and  proceedings,  shall  be  conclusive  upon 
all  persons,  whether  in  being  or  not  in  being,  who  are  or 
may  become  interested  in  the  trust,  or  to  whom  a  remainder 
or  contingent  interest  in  the  trust  estate  may  be  limited 
over. 

Sec.  18.     It  shall  be  the  duty  of  every  testamentary  trustee  AnouKi 
to  render  his  account  of  his  administration  of  his  trust  within  "=^""*' 
one  year  after  his  appointment,  and  thereafter  also  annually 
(o  render  his  accounts  to  the  probate  court  of  the  county 
having  jurisdiction  of  the  estate  or  trust,  in  the  manner 
provided  by  law  for  the  rendition  and  settlement  of  the  ac- 
counts of  executors  and  administrators.     Before  the  account  Noiiob  o( 
of  any  trustee  shall  be  allowed,  notice  shall  be  given  to  all  S^^unf" 
{tersons  interested  of  the  time  and  place  of  examining  and 
allowing  the  same.     Such  notice  shall  be  given  in  manner  as 
provided  in  section  nine  of  chapter  fifty-two  of  this  act. 

Sec.  19,  It  shall  be  the  duty  of  the  judge  of  probate  of  Duty  ot  judge 
such  county  to  notify  and  require  every  such  trustee  to  render  ""'  '  *" 
Ihe  accounts  provided  for  in  the  preceding  section,  at  the 
limes  therein  specified;  and  upon  the  petition  of  a  person 
interested,  absolutely  or  contingently,  in  the  estate  or  fund 
in  the  hands  of  a  testamentary  trustee,  or  in  the  application 
thereof,  or  of  the  income  or  other  proceeds  thereof,  the  pro- 
bate court  may,  in  its  discretion  make,  at  any  time,  an  order 
i-pqniring  a  testamentary  trustee  to  render  his  account. 

Sec.  20.     Where  a  person  is  entitled  by  Ihe  terms  of  the  Petiiion  or 
will  to  the  payment  of  money  or  the  delivery  of  property  Ki^'tS"' 
by  a  testamentary  trustee,  he  may  present  to  the  probate  court  moriey  or 
a  written  petition,  duly  verified,  setting  forth  the  facts  which  """^  ^' 
entitle  him  to  the  payment  or  delivery,  and  praying  for  a 
decree  directing  payment  or  delivery  accordingly;  and  that 
the  testamentary  trustee  may  he  cited  so  [to]  show  cause  why 
.such  decree  should  not  be  made.    If  the  petitioner  is  so  en- 
titled only  upon  the  happening  of  a  contingency  or  after  the 
expiration  of  a  certain  time,  he  must  show  in  his  petition  that 
hie  right  to  the  money  or  other  property  has  become  absolute. 
Upon  the  presentation  of  such  petition  the  probate  court  must  Notice 
issue  a  citation  or  give  notice  of  hearing.  otheariiu! 

Sec.  21..  Upon  the  return  of  a  citation  or  proof  of  the  nrarinE 
giving  of  notice,  as  prescribed  in  the  last  section,  the  probate  ""'  '''^'^■ 
court  shall  hear  the  allegations  and  proofs  of  the  parties  and 
make  such  decree  in  the  premises  as  justice  requires.  In  a 
proper  case  the  decree  may  require  the  testamentary  trustee 
who  is  unable  to  deliver  personal  property  to  which  the 
petitioner  is  entitled,  to  pay  the  value  thereof. 

Sec.  22.    Where  it  appears  upon  the  presentation  of  a  pp  Additional 
tition,  as  prescribed  in  section  twenty  of  this  chapter,  that  g{^'S(,jj 
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a  decree  made  pursuant  to  the  prayer  thereof  might  affect 
the  rights  of  other  persons  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be 
directed  or  notice  given  to  those  persons.  Where  that  fact 
appears  upon  return  of  the  citation  or  upon  the  hearing,  and 
it  also  appears  presumptively  that  the  petitioner  is  entitled 
to  a  decree,  all  the  persons  whose  rights  may  be  so  affected 
must  be  brought  in  by  supplemental  citation  or  notice  before 
a  decree  is  made. 

Si:c.  23.  When  the  inist,  or  one  or  more  distinct  or  separate 
trusts  created  by  the  will,  have  been  or  are  ready  to  be  fully 
executed,  a  testamentai-y  trustee  may  present  to  the  probate 
court  his  account  with  a  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  that  his  account  may  be  finally  settled; 
and  that  all  the  persons  who  are  entitled,  absolutely  or  con- 
tingently, by  the  terms  of  the  will,  or  by  operation  of  law. 
to  share  in  the  fund  or  in  the  proceeds  of  the  property  held 
by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  at- 
tend the  settlement.  Thereupon  the  probate  court  must  issue 
a  citation  or  give  notice  of  hearing.  Any  person,  althongh 
not  named  in  the  citation,  who  is  beneficially  interested 
in  tlie  estate  or  fund  which  came  into  the  petitioner's 
hands,  or  in  the  proceeds  thereof,  or  in  the  application 
of  that  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled 
to  apiwar  u])on  the  hearing  and  thus  make  himself  a  party 
to  the  proceeding. 

Skc,  24.  Upon  the  return  of  a  citation  or  proof  of  the 
giving  of  notice  as  prescribed  in  the  last  section,  the  pro- 
bate court  shall  cKumine  the  account  and  hear  the  allegations 
and  proofs  of  the  parties  respecting  (he  same.  Any  party 
may  contest  the  account  with  respect  to  a  matter  affecting 
his  interest  in  the  settlement  and  distribution  of  the  estate. 

Skc.  26.  In  either  of  the  following  cases  the  probate  court 
may  compel  a  final  judicial  settlement  of  the  account  of  a 
Icslamentary  trustee: 

1.  Where  the  trustee  has  been  removed  or  for  any  other 
reas<m  his  powers  have  ceased; 

2.  Where  the  trust,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed 
or  are  ready  to  be  executed;  so  that  the  persons  beneficially 
interested  are  by  the  terms  of  the  will,  or  by  operation  of 
law,  entitled  to  receive  any  money  or  other  property  from  the 
trustee. 

Hkc.  20.  A  petition  praying  for  a  final  judicial  settlement 
as  prescribed  in  the  last  section,  and  that  the  testamentary 
trustee  may  be  cited  to  show  cause  why  he  should  not  render 
and  settle  his  account,  may  be  presented  by  any  person 
l>eneflcially  intere.sted  in  the  execution  of  any  of  the  trust; 
or  by  any  jjerson  duly  qualified  in  Ivehalf  of  an  infant  so  bene- 
ficially iulerested;  or  by  a  surety  in  the  bond  of  the  testa- 
mentary trustee  given  as  prescribed  in  this  chapter,  or  by 
the  legal  representatives  of  such  a  surety;  upon  the  presen- 
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tatioQ  of  the  petition,  the  judge  of  probate  shall  issue  a 
citation  accordiugly,  unless  the  account  of  the  testamentary 
trustee  has  been  judicially  settled  within  a  year  before  the 
petition  is  presented;  in  which  case  the  judge  of  probate 
may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
petition. 

t*BC.  27.  Upon  the  return  of  such  citation,  the  trustee  may  Trusi^e  may 
be  required  to  account,  within  such  time  and  in  such  manner  E^Jroount. 
a«  the  probale  court  Rhall  direct,  and  attend,  from  time  to 
lime,  before  the  probate  court  for  that  purpose.  If  the  trustee 
fjtils  to  comply  with  such  order,  the  probate  court  may  re- 
move him  from  his  trust,  and  take  such  other  proceedings, 
and  make  such  order  or  decree,  as  justice  may  require.  The 
probate  court  shall  also  have  power  to  issue  supplemental 
citations,  or  to  give  such  supplemental  notice  as  to  it  ma.v 
seem  fit,  directed  to  the  persons  to  whom  notice  must  be 
given  upon  the  petition  of  a  trustee  for  a  judicial  settlement 
of  his  account,  and  requiring  them  to  attend  the  accounting. 

Sec.  28.     Upon  a  judicial  settlement  of  the  account  of  a  HiBhuot 
(estamenlary  trustee,  a  controversy  which  arises  respecting  g^^^  (^ 
the  right  of  a  person  to  share  in  the  money  or  other  personal  personal 
property  to  be  paid,  distributed  or  delivered  over,  must  be  •*""**"■ 
determined   in   the  same  manner  as  other  issues  are  deter- 
mineil.    If  such  a  controversy  remains  undetermined  after  the 
delermination  of  all  other  questions  upon  which  the  distri- 
bution of  the  fund  or  the  delivery  of  the  personal  property 
depends,  the  decree  shall  direct  that  a  sum  sufficient  to  satisfy 
the  claim  in  controversy,  or  the  proportion  to  which  it   is 
entitled,  together  with  the  probable  amount  of  the  interest  and 
costs,  and,  if  the  case  so  requires,  that  the  personal  property 
in   controversy  be   retained  in  the  hands  of  the  accounting 
party;  or  that  the  money  be  deposited  in  n  safe  bank  or  tnist 
company,  subject  to  the  order  of  the  probate  court,  for  the 
pnrpose  of  being  applied  to  the  payment  of  the  claim,  when 
it  is  due,  recovered  or  settled;  and  that  so  much  thereof  as 
is  not  needed  for  that  purpose  be  afterwards  distributed 
according  to  law. 

Sec.  2D.    A  testamentary  trustee  may,  at  any  time,  present  Petition  to 
to  the  probate  court  a  written  petition,  duly  verified,  praying  JjJ^^^ 
(hat  his  account  may  be  judicially  settled;  that  a  decree  may 
thereupon  be  made  allowing  him  to  resign  his  trust  and  dis- 
charging him  accordingly;  and  that  all  persons  who  are  en- 
titled, absolutely  or  contingently,  by  the  terms  of  the  will, 
or  by  operation  of  law,  to  share  in  the  fund  or  estate,  or  the 
proceeds  of  any  property  held  by  the  petitioner,  as  a  part 
of  his  trust,  may  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.    The  petition  must  set  forth  the  facts 
upon  which  the  application  is  founded;  and  it  must  In  all 
other  respects  conform  to  a  petition  presented  for  a  judicial 
settlement  of  the  account  of  a  testamentary  trnstee,  as  pre- 
scribed in  this  chapter.     The  judge  of  probate  may,  in  his  procMdingB. 
discretion,  entertain  or  decline  to  entertain  the  petition.    If 
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lie  entertains  it,  the  proceedings  muBt  be  in  all  respects  the 
Hume  as  upon  a  petition  for  a  judicial  settlement  of  the  pe- 
titioner's account,  except  that  upon  the  hearing  the  judge  of 
probate ' must  first  determine  whether  sufficient  reasons  exist 
for  granting  the  prayer  of  the  petition;  and  if  he  determines 
that  they  exist  he  shall  make  an  order  accordingly,  and  allow- 
ing the  petitioner  to  account  for  the  purpose  of  being  dis- 
charged. Upon  the  petitioner's  fully  accounting  and  paying 
all  money  belonging  to  the  trust  and  delivering  all  books, 
pai>ers  and  other  property  of  the  trust  in  his  hands  either 
into  the  prot)ate  court  or  as  the  judge  of  probate  directs,  a 
decree  may  be  made  accepting  his  resignation,  and  dischai^- 
ing  him  accordingly. 

Sec.  30.  Upon  the  written  petition,  duly  verified,  of  any 
person  beneficially  interested  in  the  execution  of  the  trust 
setting  forth  the  facta  and  praying  for  the  removal  of  a  testa- 
mentary trustee,  the  prol)ate  court  may  remove  such  trustee 
in  any  of  the  following  cases: 

1.  Where  he  has  become  or  is  insane  or  otherwise  in- 
capable of  discharging  his  trust  or  evidently  unsuitable  there- 
for; 

2.  Where  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or  in- 
vested money  in  securities  unauthorixed  by  law,  or  other- 
wise improvidently  managed  or  injured  the  property  com- 
mitted to  his  charge,  op  by  reason  of  other  misconduct  in 
the  execution  of  his  trust,  or  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  trust ; 

3.  Where  he  has  failed  to  give  a  bond  as  required  by  an 
order  or  decree  made  as  prescribed  by  law;  or  has  wilfully 
refused,  or  without  good  cause  neglected  to  obey  a  direction 
of  the  judge  of  probate  contained  in  any  other  order  or  decree 
made  as  prescribed  in  this  chapter;  or  any  provision  of  law 
relating  to  the  dischai^e  of  his  duty; 

4.  Where  for  any  reason  it  appears  essential  to  the  inter- 
ests of  the  beneficiaries  that  such  removal  be  made; 

the  trustee  shall  have  notice  of  the  application  and  an  oppor- 
tunity to  be  heard  and  to  show  cause  why  the  removal  should 
uot  lie  made. 

Skc.  31.  A  testamentary  trustee  who  has  resigned  or  been 
removed  shall  forthwith  deliver  all  of  the  property  in  his 
possession  belonging  to  the  trust  to  his  cotrustee,  or  to  his 
successor,  as  the  case  may  be,  as  soon  as  such  successor  has 
qualified;  and  shall  within  thirty  days  after  the  acceptance  of 
his  resignation,  or  after  the  making  of  the  order  of  removal, 
as  the  case  may  be,  or  within  such  time  as  the  probate  court 
may  direct  render  his  final  account,  and  the  same  notice 
with  like  efl'ect  shall  he  given  and  the  same  proceedings  shall 
be  had  thereon  as  herein  provided  upon  the  hearing  of  the 
final  account  of  a  testamentary  trustee. 
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Sek.  32.  Where  a  sole  testamentarj  trustee  dies  or  is  by  when  court 
the  decree  of  the  probate  court  removed  or  allowed  to  resign,  S^fSS?'"' 
or  a  vacancy  in  the  office  of  such  trustee  is  in  any  manner 
created,  and  the  trust  has  not  been  fully  executed,  the  same 
court  may  appoint  his  successor  unless  such  an  appointment 
would  contravene  the  express  terms  of  the  will.  Where  one 
or  two  or  more  testamentary  trustees  dies  or  is  by  decree  of 
(he  probate  court  removed,  or  allowed  to  resign,  a  successor 
shall  not  be  appointed  except  where  such  appointment  is 
necessary  in  order  to  comply  with  the  express  terms  of  the 
will,  or  unless  the  court  shall  be  of  the  opinion  that  the 
appointment  of  a  successor  would  be  for  the  benefit  of  the 
cestui  que  trust.  Unless  and  until  a  successor  is  appointed, 
the  remaining  trustee  or  trustees  may  proceed  and  execute 
the  trust  as  fully  as  if  such  trustee  or  trustees  had  not  died, 
been  removed  or  resided.  The  successor  shall  be  api>ointed 
in  the  manner  prescribed  by  section  one  of  this  chapter  for 
the  appointment  of  trustees. 

Sbc,  33.    Every  account  filed  in  the  probate  court,  as  pre-  VerWotion. 
scribed  in  this  chapter,  shall  l)e  under  oath;  but  the  probate 
conrt  may  allow  the  account  of  two  or  more  trustees  upon 
the  oath  of  one  of  them.     Any  trustee  may  be  examined  on 
oath   upon  any  matter  relatiuf;  to  his  account. 

Sbc.  34.  In  all  accountings  of  trustees  under  this  chapter,  compenaation. 
the  probate  court  t>cfore  which  such  accounting  may  be  had. 
shall  allow  to  the  trustee  his  reasonable  expenses  incurred  in 
(he  execution  of  his  trust,  and  the  same  compensation  for  his 
services  by  way  of  commissions  as  is  allowed  by  law  to  execu- 
tors and  administrators;  and  also,  in  all  cases  where  (o  the 
court  a  further  allowance  seems  proper,  such  additional  sum 
for  the  services  of  such  trustees  as  to  the  court  in  which 
his  accounts  are  settled  may  be  deemed  just  and  reasonable. 

Sbc.  35.  When  provision  shall  be  made  by  Ihe  will  for  FroTiaton  by 
(he  compensation  to  the  trustee,  (hat  shall  be  deemed  a  full  J^aawJon!"'' 
compensation  for  his  services,  if  he  accepts  the  trust  under 
the  will,  unless  he  shall,  by  a  written  instrument  filed  in 
the  probate  court  renounce  all  claim  to  the  compensation 
provided  by  the  will.  In  case  claim  to  the  compensation 
provided  by  the  will  is  renounced,  the  trustee  shall  be  entitled 
to  his  compensation  as  in  other  cases. 

Sbc.  36.    In  all  cases  where  by  the  provisions  of  this  chap-  Howcitatton 
ter,  the  issue  of  citation  or  giving  of  notice  is  provided  for.  Served."'* 
such  citation  or  notice  shall  be  served  in  the  manner  pro- 
vided in  section  nine  of  chapter  fifty-two  of  this  act. 

Sec.  37.  When,  npon  filing  or  hearing  of  an  account  of  Ou«niiftn 
a  trustee  in  a  proliate  court,  or  any  petition  allowed  by  this  **"" 
chapter  to  be  filed  in  such  court,  it  appears  to  the  court 
that  the  interest  of  a  person  unborn,  unascertained  or  legally 
incompetent  to  act  in  his  own  behalf  is  not  represented  other- 
wise than  by  the  tnislee,  the  court  may,  and  upon  the  request 
of  any  person  interested  shall,  appoint  some  competent  and 
disinterested  person  to  act  as  guardian  ad   litem    for  such 
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person  and  to  represent  his  intereste  in  the  matter,  Tlie 
person  so  appointed  «hall  ma^^e  oath  to  perform  his  datj" 
faithfully  and  impartially  and  eliall  be  entitled  to  such 
reasonable  compensation  for  his  services  as  the  court  iiia_y 
allow. 

Sec.  38.  The  decree  of  the  court  having  jurisdiction  allo'w- 
ing  any  account  of  a  trustee  shall,  except  in  cases  of  fraudu- 
lent concealment  or  fraudulent  misrepresentation  on  the  part 
of  the  trustee,  be  final  and  conclusive  against  all  persons 
interested  in  such  account  and  I^ally  competent  at  the  date 
of  such  decree,  and  against  all  other  persons  who  are  or  may 
become  interested  (herein,  although  unborn,  unascertained 
or  legally  incompetent  to  act  in  their  own  behalf,  if  their 
jiCneral  guardian  or  guardian  ad  litem  has,  after  having  been 
duly  appointed,  assented  to  each  account,  or  has  been  heard 
thereon,  or  been  notified  of  the  hearing  thereon;  but  such 
decree  may  be  appealed  from  in  the  manner  provided  in  the 
next  section  of  this  chapter. 

Sec.  39.  The  decree  of  the  probate  court  upon  the  settle- 
ment of  the  account  of  any  testamentary  trustee,  as  herein 
provided,  or  in  any  other  order  or  decree  of  the  probate 
I'onrt,  made  pursuant  to  any  provision  of  this  chapter,  may 
be  appealed  from  in  the  manner  provided  by  law  for  appeals 
from  other  orders,  sentences,  decrees  or  denials  of  a  judge 
of  probate,  and  the  like  proceedings  shall  be  had  upon  such 
appeal;  and  the  probate  court  may,  upon  the  appeal  of  a 
trustee  from  an  order  removing  him,  or  from  an  order  settling 
and  allowing  his  account,  require  him  to  give  a  bond  in 
a  sum  sufficient  to  cover  the  property  in  his  hands. 

Sec,  40.  The  term  "testamentary  trustee"  as  used  in  this 
chapter  includes  every  person,  except  an  executor,  an  admin 
istrator  with  the  will  annexed,  or  a  guardian,  who  is  desig- 
nated by  a  will  or  by  any  competent  authority  to  execute 
a  trust  created  by  a  will;  and  it  includes  such  an  executor 
or  administrator  where  he  is  acting  in  the  execution  of  a 
trust  created  by  the  will  which  is  separable  from  his  func- 
tions as  executor  or  administrator. 

Sec.  41,  Where  the  same  person  is  a  testamentary  trustee 
and  also  the  executor  of  the  will  or  an  administrator  with 
the  will  annexed  upon  the  same  estate,  proceedings  taken  by 
or  against  him,  as  prescribed  in  this  chapter,  do  not  alFect 
bim  as  executor  or  administrator,  or  the  creditors  of,  or 
persons  interested  in,  the  general  estate,  except  in  one  of  the 
following  cases: 

1,  WTiere  he  presents  a  petition  praying  for  the  revo- 
cation of  his  letters  testamentary  or  letters  of  administratiou, 
be  may  also  in  the  same  petition,  set  forth  the  facts,  upon 
showing  which  he  would  be  allowed  to  resign  as  testamenterj 
trustee;  and  may  thereupon  pray  for  a  decree  allowing  bitn 
to  resign,  and  for  a  citation  accordingly; 

2.  Where  a  person  presents  a  petition  praying  for  the 
removal  of  an  executor  or  administrator  with  the  will  annexed 
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and  any  of  the  facta  set  forth  in  the  petition  are  made  by 
the  provisions  of  this  chapter  sufQcient  to  entitle  the  same 
person  to  present  a  petition  praying  for  the  removal  of  a 
testamentary  trustee,  the  petitioner  may  pray  for  a  decree 
removing  the  person  complained  of  in  hoth  capacities,  and 
for  a  citation  accordingly.  In  either  case  proceedings  upon 
the  petition  for  the  removal  of  the  testamentary  trustee,  and 
for  the  judicial  settlement  of  his  account,  may  be  taken  as 
prescribed  in  this  chapter  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  removal 
of  an  executor  or  administrator  with  the  will  annexed  as 
the  probate  court  directs. 

Sbc.  42.  The  provisions  of  this  chapter  apply  to  a  trust  AppUcation  ot 
created  hy  the  will  of  a  resident  of  this  State,  or  relating  chSwr." " 
to  real  property  situated  within  the  State,  without  regard 
to  the  residence  of  the  trustee  or  the  time  of  the  execution 
of  the  will.  All  trustees  created  by  any  last  will  and  testa- 
ment heretofore  admitted  to  probate,  or  appointed  by  any 
competent  authority  to  execute  any  trust  created  by  any  last 
will  and  testament  heretofore  admitted  to  probate,  shall  ac- 
count under  this  chapter,  and  shall,  in  all  respects,  be  gov- 
erned thfereby. 

Rbc.  43.    The  provisions  of  this  chapter  shall  not  be  con-  construction 
strued  to  in  any  manner  limit,  charge,  modify  or  abolish  the  ""*»P'«f- 
jurisdiction  as  it  now  exists,  of  the  courts  of  chancery  of  this 
Btate,  of,  over  or  concerning  snch  trustees  and  trust  estates, 
but  the  same  shall  remain  and  continue  in  all  respects  as 
though  this  chapter  had  not  been  passed. 

Of  the  Transfer  of  Personal  Estates  Held  in  Trust. 

Sec.  44.     Whenever  any  personal  estates  shall  be  holden  Transfer  of 
by  any  trustee  or  trustees  under  the  last  will  and  testament  SiatS^heid 
of  any  person  whose  will  has  been  admitted  to  probate  or '"  '"■»'■ 
allowed  and  filed  by  any  probate  court  of  any  county  in  this 
State,  or  under  any  appointment  made  by  any  probate  court 
in  .any  county  of  this  State,  for  the  benefit  of  any  person 
or  persons  permanently  residing  in  any  other  state  of  the 
union,  such   trustee  or  trustees  may  transfer,  assign  and 
deliver  such  estate  so  holden  in  trust  to  any  trustee  or  trus- 
tees lawfully  appointed  in  the  state  where  such  beneficiary 
resides  to  be  by  said  trustee  or  trustees  in  such  state  holden 
upon  the  same  trust  as  the  same  is  holden  in  this  State. 

Sbc.  45.     The  person  or  persons  entitled  to  the  benefit  of  Pfocewiinga 
such  estate,  or  some  one  of  them,  shall  first  procure  the  ap-  oni^i^'" 
pointment  of  a  trustee  or  trustees  in  the  state  where  such  *"  ^""■ 
beneficiary  resides,  to  receive  and  hold  snch  estate,  and  shall 
obtain  a  copy  of  such  appointment  certified  conformably  to 
the  act  of  congress  relating  to  the  authentication  of  judicial 
proceedings  between  the  different  states  and  file  the  same  in 
the  probate  court  where  such  will  was  admitted  to  probate 
or  where  such  tnistee  or  trustees  received  his  or  their  appoint- 
ment and  shall  also  proffer  a  petition  to  said  court  asking  t^^'  ~,^\(-.oIt' 
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court  to  direct  a  transfer  and  delivery  of  such  trust  estate 
to  a  trustee  or  trustees  so  appointed  in  anotber  state. 

Bbc.  46.  Tile  court  of  probate  aforesaid  may  at  its  dis- 
cretion authorize  and  direct  suclx  transfer,  assignment  and 
delivery  of  such  trust  estate  to  the  said  trustee  or  trustees 
so  appointed  in  another  state,  and  said  (rustee  or  trustees  of 
such  estate  after  such  assignment  and  delivery  of  such  estate 
shall  procure  a  written  acknowledgment  of  the  reception  of 
.such  estate,  and  the  same  being  filed  in  the  probate  court 
where  such  will  was  admitted  to  probate,  or  where  such 
trustee  or  trustees  were  appointed  in  this  State,  shall  be 
thereupon  discharged  from  all  liability  on  account  of  the 
said  trust. 

Of  Trustees  in  Certain  Oases. 

Src.  47.  Whenever  it  shall  become  necessorj-  or  convenient 
in  the  settlement  op  distribution  of  the  estate  of  a  deceased 
perw>n,  io  appoint  a  trustee  to  take  charge  of  or  invest  and 
distribute  any  portion  of  such  estate,  the  judge  of  probate 
shall  have  power,  and  it  shall  be  his  duty,  on  the  application 
of  any  person  interested  in  tlie  estate,  to  appoint  such 
trustee. 

Sec.  48.  No  such  trustee  shall  be  api>ointed  without  notice 
to  all  persons  interested  in  the  estate,  and  such  notice  may 
be  given  in  the  manner  provided  in  section  nine  of  chapter 
fifty  two  of  this  act. 

8do,  49.  Every  trustee  appointed  under  the  foregoing  pro- 
vision shall,  before  he  enters  upon  the  eKoculion  of  his  trust, 
and  before  any  warrant  of  appointment  shall  l)e  delivered  to 
him,  give  a  bond  to  the  Judge  of  probate  in  such  sum  and 
with  such  surety  or  sureties  as  he  shall  approve,  with  con- 
ditions as  follows: 

1.  To  account  before  the  probate  court  for  all  moneys 
and  effects  received  by  him  as  such  trustee,  at  such  time  or 
times  as  the  judge  of  probate  shall  order; 

2.  To  faithfully  perform  all  the  duties  of  the  trust  to 
which  he  is  appointed. 

Sec,  50.  It  shall  be  the  duty  of  such  trustee  to  invest  or 
distribute  the  estate  which  shall  be  received  by  him,  accord- 
ing to  the  direction  of  his  warrant  of  appointment,  and  to 
account  for  such  estate  and  the  interest  thereon  in  such 
manner  and  at  such  times  as  the  judge  of  probate  shall  order. 
I.  Sec.  51.  Such  trustee  shall  receive  the  same  compen- 
sation for  his  services  as  administrators  are  by  law  entitled 
to  for  like  services. 

Sec,  52.  The  bond  required  by  the  provision  of  section 
forty-nine  shall  be  for  the  security  of  all  persons  interested 
in  the  estate,  and  such  bond  may  be  prosecuted  in  the  same 
manner  that  executors'  and  administrators'  bonds  may  be 
prosecuted,  arcording  to  chapter  sixty-three  of  this  act,  and 
any  execution  issued  upon  any  judgment  rendered  upon  Buch 
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bond,  Bhall  be  collected  for  the  use  of  the  persons  interested, 
according  to  their  respective  interests. 


CHAPTER  I^II. 
Of   Accounts   by   Executors   and   Administrators. 

Sbxjtion   1.     Every   executor  and   administrator   shall    be  wii»t 
chargeable    in    his   account    with    the  whole   of   the    goods,  Ssjieabie^  '^" 
chattels,  rights  and  credits  of  tlie  deceased  which  may  come  *""■ 
to  his  possession;  also,  with  all  the  proceeds  of  the  real  estate 
which  may  be  sold   for  the  payment  of  debts  and  legacies, 
and  with  all  the  interest,  profit  and  income  which  shall  in  any 
way  come  to  his  bands  from  the  estate  of  the  deceased. 

Sec.  2.     Every  executor  and  administrator  shall  accouni  to  ■ccmint^ 
for  the  personal  estate  of  the  deceased,  as  the  same  shall  beeauieoa 
appraised,  except  as  provided  in  the  following  sections.  ""*' 

Sec.  3.  An  executor  or  administrator  shall  not  make  profit  Notto  proHt 
by  the  increase,  nor  suffer  loss  by  (he  decrease  or  destruction,  2ui  m  uuil! 
without  his  fault,  of  any  part  of  the  personal  estate;  and 
he  shall  account  for  the  excess,  when  he  shall  sell  any  part 
of  the  personal  estate  for  more  than  the  appraisal,  and  if 
he  shall  sell  any  for  less  than  the  appraisal,  he  shall  not  ^ 
responsible  for  the  loss,  if  it  sLali  appear  to  be  beneficial  to 
the  estate  to  sell  it. 

Sbc.  4.     When   the  executor  or  administrator  shall  sell  Toiccount^ 
personal  estate,  under  an  order  of  the  probate  court,  he  ^'J^iv. 
shall  account  for  the  same  at  the  price  for  which  it  shall 
be  sold. 

Sue,  5.    No  executor  or  administrator  shall  be  accountable  when  noi^^ 
for  any  debts  due  to  the  deceased,  if  it  shall  appear  that  for  debts, 
they  remain  uncollected  without  his  fault. 

Sb<;.  (i.  The  executor  or  administrator  shall  also  be  account-  to  account 
able  for  the  income  of  the  real  estate  while  it  shall  remain  o"^re«i"^taie. 
in  his  possession;  and  if  he  shall  use  or  occupy  any  part  of 
it,  he  shall  account  for  it  as  may  lie  agreed  upon  between 
him  and  the  parties  interested,  or  adjudged  by  the  probate 
court  with  their  assent;  and  if  the  parties  shall  not  agree 
upon  the  sum  to  be  allowed,  the  same  may  be  ascertained  by 
one  or  more  disinterested  persons,  to  be  appointed  by  the 
probate  court,  whose  award,  being  accepted  by  such  court, 
shall  lie  final. 

Skc.  7.     When  an  executor  or  administrator  shall  neglect  AcaimitabiB 
or  unreasonably  delay  to  raise  money,  by  collecting  the  debts  ocawumed 
or  selling  the   real   or  personal   estate   of  the  deceased,  or'"'"*'"^*' 
shall   neglect   to  pay  over  the  money   be  shall   have  in  hii 
hands,  and  the  value  of  the  estate  shall  thereby  be  lessened, 
or  unnecessary  cost  or  interest  shall  accrue,  or  the  persons 
interested  shall  suffer  loss,  the  same  shall  be  deemed  waste, 
and  the  damages  sustained  may  be  charged  against  the  execu- 
tor or  administrator  in  his  account,  or  he  shall  be  liable  there;  ^ 
for  on  his  administration  bond.  CtOOqIc 
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Bbc.  8.  Every  executor  and  administrator  shall  at  the  end 
of  oae  year  from  the  time  of  bis  appoiotmeat,  and  at  least 
once  ID  each  year  thereafter  diiriog  the  cootinnance  of  the 
administration,  and  at  auch  other  times  as  he  may  be  directed 
by  the  probate  judge,  make  and  file  in  the  probate  court  an 
accurate  account  of  all  moneys  and  other  properties  in  his 
hands,  as  such  executor  or  administrator,  and  of  any  ex- 
penditures and  disbursements  thereof;  in  case  any  such  execu- 
tor or  administrator  shall  fail  to  make  and  file  his  acconnt 
as  herein  provided,  it  shall  be  the  duty  of  the  probate  judge 
to  require  and  notify  him  so  to  do. 

Sbc.  9.  The  judge  of  probate  shall  give  at  least  two  weeks' 
notice  of  the  time  and  place  of  meeting  for  the  purpose  of 
hearing  and  examining  such  account^  which  notice  shall  be 
given  as  provided  in  section  nine  of  chapter  fifty-two  of  this 
act. 

Hbc.  10.  In  case  any  such  executor  or  administrator  shall 
fail  without  reasonable  cause  to  appear  at  the  time  and 
place  specified  in  Ihe  notice,  or  to  render  to  the  judge  of  pro- 
bate a  satisfactory  statement  of  bis  accounts,  then  it  may  be 
lawful,  and  shall  be  the  duty  of  the  judge  of  probate  to  remove 
such  executor  or  administrator,  and  to  appoint  some  suitable 
[terson  in  his  place,  who  shall  give  the  same  bonds,  discharge 
Ihe  same  duties,  and  be  liable  to  the  same  penalties  as  is 
now  provided  by  law. 

Hkc.  11.  When  an  executor  or  administrator,  after  being 
duly  cited  by  the  probate  court,  shall  neglect  to  render  bis 
account,  he  shall  be  liable  on  his  bond  for  all  damages  which 
may  accrue,  and  his  bond  may  be  put  in  suit  by  any  person 
interested  in  the  estate. 

8kc'.  12.  When  costs,  in  any  case,  are  allowed  against  an 
executor  or  administrator,  execution  shall  not  issue  against 
the  estate  of  the  deceased  in  his  bands  therefor,  but  shall 
be  awarded  against  him  as  for  his  own  debt;  and  the  amount 
I>uid  by  him  shall  be  allowed  in  his  administration  account, 
unless  it  shall  appear  that  the  suit  or  proceeding,  in  which 
the  costs  shall  be  taxed,  shall  have  been  prosecuted  or  resisted 
without  just  cause. 

Sbc.  13.  Before  the  administration  account  of  any  executor 
or  administrator  shall  be  allowed,  notice  shall  be  given  to  all 
persons  interested,  of  the  time  and  place  of  examining  and 
allowing  the  same,  as  provided  in  section  nine  of  chapter 
flfly-two  of  this  act. 

Compensation  of  Executors  and  Administrators. 

I  Sbc.  14.  When  no  compensation  shall  be  provided  by  the 
will,  or  the  executor  shall  renounce  all  claim  thereto,  he  shall 
be  allowed  all  necessary  expenses  in  the  care,  management 
and  settlement  of  the  estate,  aud  commissions  upon  the 
amount  of  personal  estate  collected  and  accounted  for  by  him, 
and  of  the  proceeds  of  real  estate  sold  under  an  order  of, 
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the  court  for  tlie  payment  of  debts,  as  follows:     For  theRateaot 
first  thuiisaDd  dollars,  at  the  rate  of  five  per  cent;  for  all  "™'°'^""' 
atKtve  that  sum  und  nut  exceeding  five  thousand  dollars,  at 
the  rate  of   two  and  ooe-half  per  cent;  and  for  all  above 
five  thousand  dollars,  at  the  rate  of  one  per  cent;  and  the 
sume    commissions   shall    be   allowed    to   admin istratore,   or 
Buch  executor  or  administrator  shall  be  entitled  to  receive 
one  dollar  for  each  day  and  fifty  cents  for  each  half  day  fw  diem, 
for  the  time  necessarily  employed  by  him  in  the  care  and 
management  of  the  estate  together  with  his  actual  and  neces- 
sary disbursemeotfi  therein. 

Hbc.  15.     Id  all  cases  where  the  executor  or  administrator  Further 
shall  perform  any  extraordinary  services,  not  required  of  an  ■""""'=* 
executor  or  administrator  in  the  common  course  of  his  duties, 
and    in   cases   of   unusual    difficulty   or    responsibilily,   such 
further  allowance  may  be  made  as  the  judge  of  probate  shall 
deem  just  and   reasonable;     Provided,  however,  That  such  Pioti*), 
allowance  shall  only  be  made  upon  the  filing  of  a  petition  J"'*"""'"' 
Iherefor,  setting  forth  in  detail  such  extraordinary  services, 
or  the  reasons  for  considering  the  case  one  of  unusual  diffi- 
culty or  responsibilily,  and  the  order  making  any  such  allow- 
ance shall  recite  in  detail  the  extraordinary  services  for 
which  such  allowance  is  made,  giving  the  amount  allowed 
for  each  item  thereof,  or  the  reasons  for  considering  the 
case  one' of  unusual  difQculty  or  responsibility;  and  in  case 
the  order  does  not  contain  such  recitals  as  herein  required, 
the  same  shall  be  void  and  of  no  effect. 


CHAPTER  LXIII. 
Of  Probate  Bonds  and  the  Prosecution  Thereof. 

Sk<7i-ion  1,  All  bonds,  required  by  law  to  be  taken  in  or  by  ProHaW bonds, 
order  of  the  probate  court,  shall  be  for  such  sum,  and  with  SSeSSi."' 
such  sureties  as  the  judge  of  probate  shall  direct,  except 
when  the  law  otherwise  prescribes;  and  such  bonds  shall  be 
for  the  security  and  l)eneflt  of  all  persons  interested,  and 
shall  run  to  the  judge  of  probate,  except  where  they  are  re- 
quired by  law  to  run  to  the  adverse  party. 

Sdc.  2.    No  bond  required  by  law  to  be  given,  to  the  judge  Approval, 
of  probate,  and  filed  in  his  office,  shall  be  deemed  sutQcient, 
unless  it  shall  have  been  examined  and  approved  by  the  judge, 
and  his  approval  thereof  endorsed  thereon  in  writing,  and 
signed  by  him. 

Sbc.  3.    A  suit  may  be  brought  on  the  bond  of  any  executor  Suit  on  bond, 
or  administrator  by  any  creditor,  when  the  amount  due  to 
him  has  been  ascertained  and  ordered  by  the  decree  of  distri- 
bution  to  be  paid,   if   the  executor   or  administrator   shall 
neglect  to  pay  the  same  when  demanded. 

Sec.  4,    Such  a  suit  may  be  brought  by  any  person  as  next  By  whom 
of  kin,  to  recover  his  share  of  the  personal  estate,  after  an  [a]  •'""s'"- 


decree  of  the  probate  court  declaring  the  amount  due  to 
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him,  if  the  executor  or  administrator  shail  fail  to  pay  tht; 
flame  when  demaoded. 
wb«ii  ma^  be      Sbc.  S.     When  it  shall   appear,  on   the  representatioo  of 
ftut  on    .       gjj^    pei'son    interested   in   the  estate,   that   the  executor  or 
administrator  has  failed  to  perform  his  duty  iu  any  other 
particular  than  those  before  specified,  the  judge  of  probate 
may  authorize  any  creditor,  next  of  kin,  legatee,  or  other 
person   aggrieved   by   such    maladministration    to  bring   an 
action  on  the  bond. 
When  bond  Sec.  6.    Whenever  an  executor  or  administrator  shall  refuse 

tobeprose-  ^^  ^jj^jj  j.^^  pgrfoi-m  g^y  order  or  decree  made  by  a  judge  of 
probate  having  jurisdiction,  for  rendering  an  account,  or 
upon  a  final  settlement,  or  for  the  payment  of  debts,  legacies, 
or  distributive  shares,  such  judge  of  probate  may  cause  the 
bond  of  such  executor  or  administrator  to  be  prosecuted, 
and  the  moneys  collected  thereon  shall  be  applied  in  satis- 
fjicli<m  of  such  order  or  decree,  in  the  same  manner  as  such 
moneys  ought  to  have  been  applied  by  such  executor  or  admin- 
istrator. 
In  whose  ^iic.  7.     In  all  suits  upon  such  bonds,  the  writ  and  pro- 

EroSght"        ccedings  shall  be  in  the  name  of  the  judge  of  probate,  and 
when  the  action  is  brought  for  the  benefit  of  any  particular 
person   as  creditor,  next  of  kin,   or  legatee,  as  provided  in 
this  chapter,  the  execution  shall  express  that  it  is  for  the  use 
of  such  creditor,  next  of  kin  or  legatee,  and  in  such  case  the 
jiei'son  for  whose  use  the  action  is  brought  shall  be  deemed 
I  he  plaintiff. 
PenDisaionto       Sec.  8.    On  the  application  of  any  person  authorized  by 
prosecute.        j-j,jg  c|iaj,tep  to  Commence  a  suit  oa  such  bond,  the  judge  of 
probate  may  grant  i)ennigsion   to  such  person  to  prosecute 
the  same,  and  shall  thereupon  furnish  to  the  applicant,  on 
his  paying  the  legal  fees,  a  certified  copy  of  the  bond,  together 
with  a  certificate  that  pennission  has  been  granted  to  prosecute 
11,  and  the  name  and  residence  of  the  applicant. 
Judein«nt  (or       Sbc.  9.     If  judgment  shall  be  rendered  for  the  plaintiff  in 
paint  IT.  ^^^  y^jj^  upon  such  bond,  brought  for  the  benefit  of  any  par- 

ticular jterson,  it  shall  be  for  the  amount  due  to  such  person, 
with  costs  of  suit. 
Execution.  Sbc.  10.  If  judgment  shall  be  rendered  for  the  plaintiff  in 

any  suit  upon  such  bond,  brought  by  the  judge  of  probate 
for  any  breach  thereof,  in  not  performing  any  order  or  decree 
of  the  judge  of  probate,  as  mentioned  in  section  six  of  this 
chapter,  execution  shall  be  awarded  for  the  full  value  of  all 
the  estate  of  the  deceased  that  shall  have  come  to  the  hands  of 
such  executor  or  administrator  for  which  he  shall  not  have 
satisfactorily  accounted,  and  for  all  such  damages  as  shall 
have  been  occasioned  by  his  neglect  or  maladministration, 
with  costs  of  suit. 
DiapoaitioQ  of      Sbc.  11.    All  moueys  received  on  any  execution  issued  on 
[Sceivaion      «  judgment  in  favor  of  the  judge  of  probate,  as  mentioned 
eiecuiion.        in  the  preceding  section,  shall  be  paid  over  to  the  co-executor 
or  coadministrator,  it  there  be  any,  or  to  such  person,  other, 
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than  the  defendant  therein,  as  shall  then  be  the  riglitful  execu- 
tor or  administrator,  and  such  moneys  shall  be  assets  in  his 
hands  to  be  administered  according  to  law. 

Sec.  12.    Claims  for  damages  on  account  of  the  breach  of  ^imstor 
the  conditions  of  any  bond,  may  be  prosecuted  by  any  execu-  brMcT*  °' 
tor,  administrator  or  guardian,   in   behalf  of  those  lie  may  pfoJI^l^, 
represent,  in  the  same  manner  as  by  persons  living,  and  of  full 
age,  and  such  claims  may  be  prosecuted  against  the  repre- 
sentatives of  deceased  persons,  in  the  same  manner  as  other 
claims  against  such  deceased  persons.  ' 

Sec.  13.    The  judge  of  probate  of  any  county  may  require  New  bond, 
a  new  or  additional  bond  to  be  given  by  any  executor,  ad- 
ministrator, guardian  or  trustee,  whenever  he  shall  deem  it 
necessary  and  proper,  and  it  shall  be  the  duty  of  any  such 
probate  judge  to  require  such  new  and  additional  bond  at  the 
end  of  every  Ave  year  period,  during  the  continuance  of  the 
term  of  such  executor,  administrator,  guardian  or  trustee.    On  Digcharge  ot 
the  filing  of  such  new  bond,  the  existing  bond  and  the  sureties  Si"bond"" 
thereon  may  be  dischai^ed  from  responsibility  for  any  act  of 
the  principal  therein  occurring  subsequent  to  the  date  of  such 
discharge. 

Skc.  14.    Whenever  a  new  bond  shall  be  required  under  the  Notiraoi 
provisions  of  the  preceding  section,  the  judge  of  probate  shall  ^iJ^. 
require  written  notice  thereof  to  be  given  to  such  guardian, 
administrator,  executor  or  trustee  by  personal  service  if  he  be 
found  within  the  county,  otherwise  by  registered  mail  or  by 
publication,  as  provided  in  section  nine  of  chapter  fifty-two 
of  this  act.     If  after  the  giving  of  the  notice  aforesaid,  such  Retuwito 
guardian,  administrator,  executor  or  trustee  sh  II  refuse  ormovaT' 
neglect  to  give  the  bond  as  required,  the  judge  of  probate  may 
forthwith  and  of  his  own  motion,  remove  such  guardian,  ad- 
ministrator, executor  or  trustee. 

8rc.  15.    The  necessary  costs  incurred  in  carrying  out  the  Nerewary 
provisions  of  the  two  last  preceding  sections  and  serving  the  ^rne.*""" 
notices  herein  required,  shall  be  borne  by  the  county  in  which 
(he  proceeding  is  had.  and  shall  be  paid  by  the  county  treas- 
urer from  the  general  fund,  upon  the  warrant  of  the  judge 
of  probate  approved  by  the  board  of  supervisors  or  board  of 
auditors  of  such  county:     Provided,  That  whenever  it  shall  Proviso, 
appear  that  there  are  sufficient  funds  in  the  estate,  the  judge  EJ^^iate, 
of  probate  shall  by  order  direct  the  guardian,  administrator, 
executor  or  trustee  to  refund  to  the  county  the  costs  of  such 
proceeding. 

Skc.  16.  It  shall  be  the  duty  of  the  probate  court  to  keep  nook  to  be 
a  hook  wherein  shall  be  entered  the  dates  upon  which  the  p^baie  comt. 
bond  of  each  guardian,  administrator,  executor  or  trustee  was 
approved  by  the  court,  and  every  five  years  thereafter  the 
notices  herein  required  shall  be  served  according  to  the  pro- 
visions of  section  fourteen  of  this  chapter,  and  a  new  bond 
required. 

Hec,  17.    Any  surety  may,  upon  his  petition  to  the  probate  oischaree 
court,  be  discharged   from  all  further  responsibility,  if  the"'"'"'^     , 

o 
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LisbUlt?  of 

miretles  of 
prior  bond. 


court,  after  due  notice  to  all  persons  intereated,  deems  it 
reasonable  and  proper,  and  the  principal  ma;  thereupon  be 
required  to  give  a  new  bond, 
e  Sec,  18.  If  the  principal  fails  to  give  a  new  bond  within 
such  tiiBe  as  is  ordered  by  the  eo|urt,  he  may  be  removed  and 
some  other  person  appointed  in  his  stead. 

Sbc.  19.  When  a  new  bond  is  so  required,  the  sureties  in 
the  prior  bond  arc  liable  for  all  breaches  of  the  condition 
committed,  before  the  new  bond  is  approved  by  the  judge. 


CHAPTER  LXIV. 
Of  Adoption  and  Change  of  Names. 

Sbction  I.  Whenever  any  person  or  persons  shall  desire 
to  adopt  any  minor  child,  and  to  change  the  name  of  such 
child,  and  to  bestow  upon  him  or  her  the  family  name  of 
the  person  or  persons  adopting  such  child,  or  to  adopt  any 
minor  child  without  a  change  of  name,  with  intent  to  make 
such  child  his,  her  or  their  heir,  such  proceedings  shall  be 
had  as  are  hereinafter  provided. 

Skc.  2.  Such  adoption,  and  in  case  a  change  of  name  is 
desired,  such  change  of  name,  shall  be  with  the  consent  of 
the  persons  hereinafter  described,  viz.: 

1.  In  case  the  parents  of  such  child,  or  either  of  them,  are 
living,  then  with  the  consent  of  euch  parents  or  the  survivor 
of  them; 

2.  In  case  such  child  is  abandoned  by  one  of  its  parents, 
then  with  the  consent  of  the  other  parent; 

3.  In  case  such  child  be  illegitimate,  then  with  the  con- 
sent of  its  mother; 

4.  In  case  such  child  is  an  orphan  or  is  abandoned  by  its 
parents  or  surviving  parent,  or  by  its  mother,  if  it  be  illegiti- 
mate, then  with  the  consent  of  the  nearest  of  kin  or  guardian 
of  such  child,  or  of  the  principal  oflBcer  of  any  incorporated 
asylum,  hospital  or  home,  of  which  such  child  may  be  an  in- 
mate, or  of  two  superintendents  of  the  poor  of  the  county, 
or  the  director  of  the  poor  of  any  city  or  township  of  which 
such  child  is  a  resident,  or  of  the  principal  officer  of  any  insti- 
tution, public  or  private,  in  this  State,  or  elsewhere  in  whose 
care  such  orphan  or  abandoned  child  may  be; 

5.  In  case  the  parents,  or  surviving  parent  of  such  child, 
or  the  mother,  if  said  child  be  illegitimate,  or  the  parent  who 
has  not  abandoned  it,  if  such  child  has  been  abandoned  by 
one  of  its  parents,  has  or  have  surrendered  and  released,  in 
a  writing  duly  executed  and  acknowledged  before  an  officer 
authorized  by  law  to  take  acknowledgments,  all  his,  her  or 
their  parental  rights  in  and  to  such  child,  and  the  custody 
and  control  thereof  to  an  incorporated  asylum,  hospital  or 
home,  of  which  such  child  may  be  an  inmate,  fop  the  purpose 
of  enabling  such  incorporated  asylum,  hospital  or  home  to 
have  said  child  adopted  by  some  suitable  person,  and  its  | 
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name  changed,  when  a  change  is  desired,  and  the  child  made 
an  heir  at  law  under  the  provisions  of  this  chapter,  then  with 
the  consent  of  the  principal  oiBcer  of  anj  such  incorporated  omcerof 
asylum,  hospital  or  home,  and  the, aforementioned  release"'"™' 
execut^  by  parent  or  parents  as  aforesaid  to  said  asylum, 
hospital  or  home,  shall  be  filed  with  the  iustrnment  of  adop- 
tion in  the  probate  court ; 

6.  In  case  said  child  is  legally  an  inmate  of  the  State  inmsteoi 
Public  School,  then  with  the  consent  of  the  superintendent  ^hTOp"    '^ 
of  such  school,  and  the  county  agent  of  the  State  Board  of 
Corrections  and  Charities  for  the  county  wherein  the  person 
adopting  such  child  resides; 

7.  In  case  said  child  shall  have  been  committed  by  anomcerot 
order  of  a   court   of  competent  jurisdiction,  to  the  care  of '^'™'  ""' 
any   incorporated   association,  embracing  in    its  objects  the 
purpose  of  caring  for,  or  obtaining  homes  for  dependent  or 
neglected  children,  approved  by  the  State  Board  of  Correc- 
tions and  Charities,  then  with  the  consent  of  the  principal 

officer  of  such  association; 

8.  In  any  case  heretofore  described,  if  such  child  be  above  chUd, 
the  age  of  ten  years,   then  with   the  additional  consent  of 
such  child; 

9.  In  case  any  person  herein  designated  as  a  parent  with  ^"fjj^ 
whose  consent  such  adoption  or  change  of  name  is  desired, 

shall  be  insane  or  mcutally  incompetent,  then  such  adoption 
or  change  of  name  shall  be  with  the  consent  of  the  general 
guardian  of  such  insane  or  mentally  incompetent  parent,  and 
such  consent  of  the  general  gimrdian  shall  have  the  same 
force  and  effect  as  if  made  by  the  insane  or  mentally  incompe- 
tent person  while  in  sound  mind. 

Sbc.  3.  Said  person  or  persons  first  above  described,  to-  JJ"^*."' 
gether  with  his  or  her  wife  or  husband,  if  any  there  be,  and  "''  "*"' 
the  person  or  persons,  officer  or  agent  required  by  the  pre- 
ceding section  to  consent  thereto,  shall  make  under  their 
hands  and  seals,  an  instrument  in  writing,  whereby  they  shall 
declare  that  such  child,  naming  him  or  her  by  the  name  he 
or  she  has  nsually  borne,  is  adopted  as  the  child  of  the  per- 
son or  persons  first  above  referred  to,  and  that  he,  she  or 
they  intend  to  make  such  child  his,  her  of  [or]  their  heir, 
and  shall  state  the  full  name  they  desire  such  child  shall  bear. 

Sex;,  i.  The  execution  of  such  instrument  shall  be  acknowl-  Arknowiedg- 
edged  by  the  person  so  signing  the  same,  before  an  officer 
authorized  by  law  to  take  acknowledgments  of  deeds,  and 
thereupon  the  same  shall  be  presented  to,  and  filed  with  the 
judge  of  probate  of  the  county  where  such  person  or  persons 
adopting  such  child  reside. 

Sec.  5,     Such  judge  of   probate  with  whom  such   instnt-  inveaiigaiion 
ment  is  filed,  shall  thereupon  make  an  investigation,  and  if*"^"'^''- 
he  shall  be  satisfied  as  to  the  good  moral  character,  and  the 
ability  to  support  and  educate  such  child,  and  of  the  suitable- 
ness of  the  home  of  the  person  or  persons  adopting  said  child, 
he  shall  make  an  order  to  be  entered  on  the  journal  of  (he^^Suhlt* 
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probate  court  that  such  person  or  persons  do  stand  in  the 
place  of  a  parent  or  parents  to  euch  child,  and  in  case  a 
chuige  change  of  name  is  desired,  that  the  name  of  such  child  be 

otnama.  changed  to  such  name  as  shall  be  designated  in  said  instru- 

ment for  that  purpose.  Whereupon  such  child  shall,  in  case 
of  a  change  of  natne  thereafter  be  known  and  called  by  said 
new  name,  and  the  person  or  persons  so  adopting  such  child, 
shall  thereupon  stand  in  the  place  of  a  parent  or  parents  to 
such  child  in  law,  and  be  liable  to  all  the  duties  and  entitled 
to  all  the  rights  of  parents  thereto,  and  such  child  shall 
Heirati&w.  thereupon  become  and  be  an  heir  at  law  of  such  person  or 
persons,  the  same  as  if  he  or  she  were  in  fact  the  child  of 
such  person  or  persons. 

Adult  Persons, 

Power  lo  Ret,  6.    The  probate  court  of  any  county  of  this  State  shall 

oiaJfiiit.  have  power,  by  an   order  to  be  entered  on   its  journal,  to 

change  the  name  of  any  adult  person  who  has  been  one  year 
a  resident  of  such  county  who  may  make  a  petition  in  writ- 

proceedino.  ing,  to  such  court  for  that  purpose,  showing  a  sufBcient  rea- 
son for  such  proposed  change,  and  that  such  change  is  not 
sought  with  any  fraudulent  or  evil  intent;  and,  provided,  that 
notice  of  intention  to  make  such  application  shall  be  published 
six  weeks  prior  to  the  making  of  such  application,  and  for 
three  successive  weeks  in  a  newspaper  printed  and  published 
in  said  county  where  the  application  is  to  be  made,  if  there 
be  one,  or  in  a  newspaper  printed  and  published  in  an  ad- 
joining county,  or  in  the  nearest  county  in  which  a  newspaper 
is  or  may  be  printed  and  published. 

Fe«.  Sec.  7.     Such  judge  of  probate  shall  require  of  the  person 

making  such  application  under  the  preceding  section,  to  pay 
over  to  the  county  treasurer  for  the  use  of  the  county  a  fee 
of  three  dollars,  and  shall  furnish  to  said  applicant  if  de- 
sired, a  certified  copy  of  the  order  made  in  such  matter. 


CHAPTER  LXV. 

Of  Appeals  from  the  Probate  Court. 

Section  1.  In  all  cases  not  specifically  prohibited  by 
statute,  any  person  aggrieved  by  any  order,  sentence,  decree 
or  denial  of  the  judge  of  probate,  may  appeal  therefrom  to 
the  circuit  court  for  the  same  county,  by  tiling  a  notice  there- 
of with  the  judge  of  probate,  within  twenty  days  from  the 
date  of  the  act  appealed  from,  giving  the  reason  for  such 
appeal,  together  with  such  bond  as  is  required  in  section 
I.  eight  of  this  chapter:  Provided,  hmcever.  That  any  probate 
judge  shall  have  power  in  al!  contests  over  the  allowance  or 
disallowance  of  wills,  before  the  hearing  thereof  in  probate 
court,  to  certify  the  same  to  the  circuit  court  for  the  same 
county  for  hearing,  upon  application  of  any  interested  partal^ 
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in  said  contest,  id  the  eame  way  and  Bubj^ct  to  the  same  pro- 
visions as  are  now  provided  for  in  appeals  from  the  probate 
court  to  the  circuit  court  mentioned  in   this  section:  Pro- Further 
vided  further,  That  the  probate  judge  may  on  cause  shown  KJ^on  ot 
and  without  notice  extend  the  time  for  taking  such  appeal  ^(JJ^"^ 
not  to  exceed  forty  days  from  and  after  the  expiration  of  said 
twenty  days. 

Shc.  2.  No  appeal  shall  lie  from  any  order  of  the  probate  Apmai 
court  removing  any  executor,  administrator,  guardian  or  trus-  cmain"^^ 
tee  for  failure  to  give  such  new  bond  or  reoder  such  account 
as  may  be  required  by  order  of  such  probate  court  in  pursu- 
ance of  law,  nor  from  the  appointment  of  special  administra- 
tors OP  special  gtiardians  nor  from  an  order  graDting  a  re- 
hearing. 

Sbc.  3.    Any  executor,  administrator  or  creditor,  may  ap- Appeal  from 
peal  from  the  decision  and  report  of  the  commissioners  on  K?i*" 
claims,  to  the  circuit  court  for  the  same  county,  if  applica- on  oiaima. 
fion  for  such  appeal  be  made  in  writing,  filed  iu  the  probate 
office  within  twenty  days  after  the  returning  of  the  report  of 
the  commissioners:  Provided,  The  probate  judge  may  extend  Pro™o, 
the  time  for  taking  such  appeal  as  provided  in  section  one  of  ™\™e?" 
this  chapter. 

Sec.  4.    No  appeal  shall  be  allowed  from  the  decision  and  ^*°j 
report  of  the  commissioners,  except  in  the  following  cases:      "   " 

1.  When  such  commissioners  shall  disallow  any  claim  in 
favor  of  any  creditor  or  of  the  estate,  in  whole  or  in  part,  to 
the  amount  of  twenty  dollars; 

2.  When  the  commissioners  shall  allow  any  claim  in  whole 
or  in  part,  and  the  sura  allowed,  being  objected  to,  shall 
amount  to  twenty  dollars,  in  either  of  which  cases  the  ag- 
grieved party  may  appeal. 

Hbc.  5.    When  an  executor  or  administrator  declines  to  ap-  when  any 
peal  from  the  decision  of  the  commissioners,  any  person  inter-  ^^ted"' 
ested  in  the  estate  as  creditor,  devisee,  legatee  or  heir,  or  any  ""y  appeal. 
surety  or  sureties  on  the  executor's  or  administrator's  bond, 
may  appeal  from  such  decision  in  the  same  manner  as  tiie 
executor  or  administrator  might  have  done,  and  the  same  pro- 
ceedings shall  be  had  in  the  name  of  tlie  executor  or  admin- 
istrator: Provided,  That  the  pei*Bon  appealing  in  such  case  Proviso, 
shall,  before  the  appeal  shall  be  allowed,  give  a  bond,  to  be  '^pp**'    '"'- 
approved  by  the  judge  of  probate,  as  well  to  secure  the  estate 
from  damages  and  costs,  as  to  secure  the  intervening  damages 
and  costs  lo  the  adverse  party, 

Sbo.  y.    When  an  executor  or  administrator  shall  have  a  Execuior-a, 
claim  again.sL  the  estate  which  he  represents,  which  shall  be|^(^'j*''° 
disallowed  by  (he  commissioners,  and  lie  shall  take  an  appeal  esmte. 
therefrom  to  the  circuit  court,  notice  of  such  api>eal  sliallNoiico 
be  given  to  all  concerned,  by  personal  service  or  by  publica- "'°''''*"^* 
tion  uuder  an  order  of  the  probate  court,  in  some  newspaper 
which  circulates  in  the  conuty,  three  weeks  successively,  the 
last  publication  of  which  shall  be  four  weeks  before  hearing,  -  , 

of  the  appeal.  ,  C^OOgle 
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AmeDdment 


When  ap[)«tJ 


Proviso. 
olBPpe&l. 


Hoc.  7.  The  circuit  court  to  whicb  such  appeal  is  taken, 
may  for  cause  sholvn,  and  upon  motion  to  be  heard  after 
reasonabie  notice  shall  have  been  given  the  opposite  party, 
and  upon  sucb  tenua  as  may  be  imposed  by  said  court,  allow 
such  amendment  or  amendments  to  tlie  reasons  assigned  for 
sucb  appeal,  as  in  the  opinion  of  the  court  justice  may  require. 

Sec.  8.  Tbe  party  appealing  shall,  at  the  time  of  filing 
notice  thereof,  file  with  the  judge  of  probate  a  bond  to  the 
adverse  party,  in  such  penalty  and  with  such  surety  or  sure- 
ties as  the  judge  of  probate  shall  approve,  conditioned  for 
the  diligent  prosecution  of  such  api>eal  and  the  payment  of  all 
such  damages  and  costs  as  shall  be  awarded  against  him,  in 
case  he  shall  fail  to  obtain  a  reversal  of  the  decision  so  ap- 
pealed from.  And  in  case  any  persou  appeals  from  the  allow- 
ance and  findings  of  the  court  upon  the  examination  of  bis 
account  as  executor,  administrator,  guardian  or  trustee,  the 
court  may,  in  its  discretion,  fix  the  penalty  of  the  bond  in 
such  sum  as  will  cover  the  amount  found  due  by  tbe  probate 
court  upon  examination  of  such  account,  in  which  case  the 
bond  and  sureties  thereon  shall  be  liable  to  the  amount  of 
such  bond  for  the  amount  found  due  by  the  probate  court  or 
the  appellate  court  upon  tbe  final  determination  of  such  ap- 
peal, including  the  costs  and  damages  awarded  by  such  ap- 
pellate court. 

Sec.  9.  The  appellant  shall  give  notice  of  sucb  appeal  to 
the  adverse  party,  with  his  reasons  therefor,  in  such  manner 
as  the  probate  court  shall  direct,  within  fifteen  days  from 
the  date  of  the  order  directing  the  manner  of  such  service,  un- 
less the  adverse  party  shall  in  writing,  filed  in  tbe  circuit 
court,  waive  such  notice. 

8ec.  10.  The  person  appealiug  shall  procure  and  file  in  the 
circuit  court  to  which  the  appeal  is  taken,  within  thirty  days 
after  such  appeal  is  taken,  a  certified  copy  of  tbe  record  or 
proceedings  appealed  from,  of  the  notice  of  and  reasons  for 
such  appeal,  and  of  the  bond  on  appeal  filed  in  the  probate 
court  aud  of  the  order  of  the  probate  court  directing  notice 
to  the  adverse  party,  together  wilh  evidence  that  notice  has 
been  given  (o  tlie  adverse  party  according  to  the  order  of  the 
probate  court.  And  in  case  the  record  herein  required  to  be 
tiled  in  the  circuit  court  shall  not  be  filed  in  sucb  court  with- 
in the  time  herein  directed,  such  appeal  shall  cease  to  be  of 
efifect,  and  the  order,  decree,  allowance  or  disallowance  so 
appealed  from  shall  stand  as  though  sucb  appeal  had  not 
been  taken.  And  the  certificate  of  the  clerk  of  such  circuit 
court  of  the  filing  or  non-filing  of  such  record  in  the  cir- 
cuit court  may  be  filed  in  the  probate  court  from  which  such 
appeal  was  taken,  and  when  so  filed  shall  be  treated  as  evi- 
dence: Provided,  That  tlie  circuit  court  to  which  the  appeal 
is  taken  shall  have  power,  upon  application  within  the  first 
ten  days  of  the  term  of  court  next  succeeding  the  expiration 
of  tbe  said  thirty  days  for  filing  said  certified  copy,  to  rein- 
state said  appeal,   when   (he   party  makiog  the  appeal  has 
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beeu   preveoted  from  perfeetiog  tlie  same  by  circumBtances 
not  under  his  control. 

Sbc.  11.  When  such  certified  copy  tihall  have  been  filed  in  circuit  court 
the  circoit  court,  with  the  evidence  of  filing  the  requisite  f^i^oo. 
bond,  and  of  giving  notice  as  aforesaid,  such  court  shall  pro- 
ceed to  the  trial  and  detennination  of  the  question  accord- 
ing to  the  rules  of  law;  and  if  there  shall  be  any  question  of 
fact  to  be  decided,  issue  may  be  joined  thereon,  under  the 
direction  of  the  court,  and  a  trial  thereof  had  by  jury. 

Bcc.  12.  If  any  person  aggrieved  by  any  act  of  the  judge  of  wuendicuit 
probate,  or  by  the  determination  of  commissioners  on  claims,  SSw  ^peti. 
shall  from  any  cause,  without  default  on  his  part,  have 
omitted  to  claim  or  prosecute  his  appeal  according  to  law, 
the  circuit  court,  if  it  shall  appear  that  justice  requires  a 
revision  of  the  case,  may,  on  the  petition  of  the  party 
aggrieved,  and  upon  such  terms  as  it  shall  deem  reasonable, 
allow  an  appeal  to  be  taken  and  prosecuted  with  tbe  same 
effect  as  if  it  had  been  done  seasonably. 

Sec.  13.  No  such  appeal  as  provided  in  the  preceding  sec-  when  appe*! 
lion  shall  be  allowed  without  due  notice  to  the  party  ad- "^^ '"'"**'■ 
versely  interested,  nor  unless  the  petition  therefor  shall  be 
filed  within  one  year  after  the  making  of  the  decree  or  order 
complained  of,  and  then  such  appeal  shall  not  be  allowed  if 
the  debts  of  said  estate  have  been  paid,  or  the  estate  distrib- 
uted to  the  persons  entitled  thereto  in  due  course  of  law. 

Sec.   14.     If  the  petitioner   shall   be  without   the   United  wheo 
States  at  the  time  of  passing  the  decree  or  order,  or  making  SStifoii?'^  ""^ 
the  detennination,  be  may  file  liis  petition  within  three  months  ^^}^ 
after  bis  return,  provided  it  be  done  within  two  years  after       **' 
[he  act  complained  of;  but  no  such  petition  shall  be  allowed 
after  tbe  payment  of  the  debts  of  the  estate  and  the  distribu- 
tion thereof  to  the  parties  entitled  thereto  by  due  course  of 
law. 

Sec.   15.     After  an  appeal  is  claimed  and  notice  thereof  stay  of 
given  at  the  probate  oflBce,  all   further  proceedings   in  pur- 1^^^^ 
suance  of  the  sentence,  order,  decree,  or  denial  appealed  from 
shall  cease  until  the  appeal  shall  be  determined:  Pr<nHded,  Piovieo, 
That  when  an  appeal  is  taiten  from  a  decree  admitting  orSSiMrMo'r. 
denying  probate  of  a  will,  the  probate  court  may  appoint  one  ■ 
or  more  special  administrators  to  take  charge  of  and  protect 
the  estate,  with  such  powers,  not  exceeding  those  of  a  general 
administrator,  as  the  said  probate  court  may  deem  necessary, 
and  by  order  may  confer  in  the  particular  jase. 

Bbc.  16.    The  husband,  wife  or  next  of  kin  of  any  person  when 
under  guardianship,  may  appeal  from  any  order  of  the  pro- 5,'ue^'lia(,  o, 
hate  court  or  the  circuit  court  in  chancery,  allowing  tbe  ac-kinmw 
count  of  the  guardian   or  guardians   of  such  person  under  ^^^™- 
guardianship  or  any  other  order  of  such  courts  directing  or 
sanctioning  any  action  of  such  guardian  affecting  the  estate 
of  such  person  under  guardianship,  upon  the  same  terms  and 
conditions  as  are  or  may  be  provided  by  statute  for  appeals 
from  other  orders  of  such  courts,  such  appellant  being  hereby  .^^^Qolt' 
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authorized  to  prosecute  such  appeal  in  any  court  into  which 
said  proceedings  may  he  removed  the  same  as  any  other  per- 
son appealing. 

Sec.  17.  Any  surety  on  the  bond  given  by  any  executor, 
administrator,  guardian  or  trustee  and  filed  in  any  probate 
court'  of  this  State  may  appear  in  such  court  in  support  of  or 
ill  opposition  to  the  allowance  of  the  account  of  such  executor, 
nduiinistrator,  guardian  or  trustee  and  may  appeaJ  from  the 
final  decree  of  such  court  thereon  when  aggrieved  by  such 
decree,  and  prosecute  such  appeal  to  effect. 

Siflc.  18,  If  the  appellant  shall  fail  to  prosecute  his  ap- 
I>eal  with  reasonable  diligence,  the  circuit  court,  upon  evi- 
dence that  such  ap[)eal  was  taken,  and  on  the  motion  of  any 
[rerson  interested  in  the  case,  shall  affirm  the  decree  or  act 
appealed  from,  and  may  allow  costs  against  the  appellant. 

Sec.  19.  The  circuit  court  may  reverse  or  affirm,  in  whole 
or  in  part  the  sentence  or  act  appealed  from,  and  may  make 
)«ucb  order  or  decree  thereon  as  the  judge  of  probate  ought 
to  have  made,  and  may  remit  the  case  to  the  probate  court 
for  further  proceedings,  or  may  take  any  other  order  therein, 
as  law  and  justice  shall  require. 

&ec.  20.  In  all  cases  that  shall  be  contested,  either  in  the 
in-obate  court  or  in  the  circuit  court,  such  court  may  award 
costs  to  either  party,  in  its  discretion,  to  be  paid  by  the  other, 
or  to  be  paid  out  of  the  estate  which  is  the  subject  of  the 
controversy,  as  justice  and  equity  shall  require. 

Sko.  21.  When  costs  are  awarded  tt>  one  party  to  be  paid 
by  the  other,  the  said  courts,  respectively,  may  issue  execu- 
tion therefor,  in  like  manner  as  is  practiced  in  the  circuit 
courts  in  other  cases. 


CHAPTER  LXVI. 

Of  the  Jurisdiction,  Powers  and  Duties  of  Justices  of  the 
Peace. 

juriediciion  In  KvxTiON  1.  Kvcry  justice  of  the  peace  elected  in  any  town- 
civu  cases.  ^j,jj,  ,,p  ^^^y  ^f  jiij^  Htate  and  duly  qualified,  according  to  law, 
shall  have  original  jurisdiction  of  ail  civil  actions,  includ- 
ing actions  for  the  recovery  of  penalties  and  forfeitures 
wherein  the  debt  or  damages  do  not  exceed  the  sum  of  one 
hundred  dollars,  and  concurrent  jurisdiction  in  all  civil  ac- 
tions upon  contriict,  express  or  implied,  wherein  the  debt  or 
daninges  do  not  exceed  three  hundred  dollars,  except  as  pro- 
vided in  section  four  of  this  chapter,  and  to  hear,  try  and  de- 
ProviM.  termiae  the  same  according  to  law:  Provided,  That  no  justice 

ES"e™r't*°     of  tlie  peace  shall  hold  court  or  try  any  cause,  civil  or  crimi- 
nal,  ill   any  other  township  or  city  than  that  in  which  he 
wji«  elected  and  qualified,  except  in  cases  where  sjMicial  pro-    r 
vision  is  otherwise  made  by  law.  y^ 
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Skc.  2;    JuBtiees  of  the  peace  shall  have  jurisdiction  in  all  Jurwiction 
cases  of  aBsumpsit,  trespass  oq  the  case  and  replevin  against  distrtcts. 
school  districts,  when  the  amount  claimed,  or  matter  in  con- 
troversy shall  not  exceed  one  hundred  dollars;  and  the  parties 
shall  have  the  same  right  of  appeal  as  in  other  cases. 

Sl'c.  3.     Justices'  courts  are  hereby  vested  with  all  such  Cenend 
powers,  for  the  purpose  of  exercising  jurisdiction  conferred  ^^^"■ 
by  this  chapter,  as  are  usual  in  courts  of  record,  except  the 
power   of  setting   aside   a   verdict    and   arresting  judgment 
thereon. 

Sue.  4.    No  justice  of  the  peace  shall  have  cognizance  »f  5[^f  ^fiUk* 
real  actions,  actions  for  a  disturbance  of  a  right  of  way  or  cogmz&nce,  ° 
other  easement,  actions  for  lihel  or  slander,  malicious  prose- 
cution or  false  imprisonment,  and  actions  against  executors 
ur  administrators  as  such,  except  in  the  cases  specially  pro- 
vided by  law,  nor  where  the  title  to  real  estate  shall  come  in 
question,  except  as  hereinafter  mentioned;  nor  actions  against 
life    insurance    companies,   cooperative  and  mutual    Q>neflt 
associations,  fraternal  beneficiary  societies,  for  any  liability 
arising  out  of  any  policy  or  benefit  certificate  contract;  nor 
against   municipal   corporations,   except    in   cases   especially 
provided  for  by  law :  Provided,  That  justices  of  the  peace  may  Proviso. 
have  jurisdiction  in  actions  for  damages  resulting  from  ob-  i^f^iiwayB 
structioQS  to  highways,  subject  to  the  restrictions  prescribed 
in  section  one  of  this  chapter. 

HiDC.  5.    Ail  actions  against  cor|>orations,  except  as  other-  ActJom 
wise  provided,  shall  be  cognizable  before  a  justice  of  the  peace  ™?^iions. 
In  like  manner  and  with  the  like  reslridions  as  the  same  are 
or  may  be  by  law  before  a  justice  of  the  peace  when  brought 
against  an  individual. 

Kec,  G.    Any  action  in  favor  of  a  county,  which,  if  prose- Aciiom  in 
culed  by  an  individual,  could  be  jiroseculed  before  a  justice  ^un^iy. 
of  the  peace,  may  be  prosecuted  by  such  county  in  like  man- 
ner before  any  such  justice. 

Six?.  7.  Whenever  any  cause  of  action  shall  accrue  to  any  Aseumpait 
person,  by  reason  of  a  breach  of  the  condition  of  any  bond, ''"'~'"'' 
where  the  amount  of  damages  cIainK>d  does  uot  exceed  the 
jurisdiction  of  any  justice's  court  in  actions  u))on  a  contract, 
an  action  of  assumpsit  may  be  brought  on  such  bond  in  such 
justice's  court,  and  the  wcovery  therefor  shall  not  be  a  bar 
to  a  subsequent  suit  for  further  breaches  of  the  condition  of 
such  bond. 

Sec.  8.  No  justice  shall  take  cognizance  of  any  cause,  or  when  iusti™ 
do  any  judicial  act  when  he  shall  be  related  within  the  dlriion  ** 
fourth  degi'Cfl  of  affinity  or  consangninily  to  either  party  in 
any  such  matter,  or  shiill  have  been  of  counsel,  or  shall  be 
dii-ectly  or  indirectly  interested  in  such  cause  or  matter,  or 
when  he  shall  be  related  within  the  third  degree  of  con- 
sanguinity to  either  of  the  attorneys,  counseloi-s  or  agents  of 
either  parly  to  said  cause,  unless  the  parties  interested  in 
such   cause,   or   their   agents  or  attorneys,   shall,  with   fupTOOQlc 
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knowledge  of  such  disability,  expresHly  cousent   tlwt  such 
justice  may  take  cognizance  of  sucit  cause  or  do  sucti  act. 
No  court  to  be      Skc.  9.    No  justice  of  the  peace  shall  hold  any  court  in  any 
^''iwon.         l""!"  room,  or  any  other  place  where  any  intoxicatiug  liquors 

shall  be  sold. 
Where  gEc.  10.     Every  action  commenced  in  such  court  shall  be 

be'brouKht.      brought  before  some  justice  of  the  peace  of  the  city  or  town- 
ship where: 

1.  The  plaintiffs  or  aay  of  them  reside;  or 

2.  Where  the  defendauts  or  any  of  them  reside;  or 

3.  Before  some  justice  of  another  towoshlp  or  city,  iu  the 
same  county,  next  adjoining  the  residence  of  the  plaintiff  or 

proviao, In       defendant  or  one  of  the  plaintiffs  or  defendants:  Provided, 
JJJSiJ.  hoioevcr,  That  no  justice  of  the  peace  of  auy  of  the  townships 

in  the  county  of  Wayne  shall  have  jurisdiction  over  any  cause 
or  proceeding,  where  both  parties  to  the  same  or  one  or 
more  of  the  plaintiffs  and  one  or  more  of  the  defendants  re- 
side in  the  city  of  Detroit  at  the  time  of  the  commencement 
of  the  proceeding  or  cause,  nor  in  case  where  the  original 
cause  of  action  existed  in  favor  of  a  plaintiff  and  against  a 
defendant,  both  residents  of  said  city,  and  has  been  assigned 
to  a  non-resident  of  said  city ;  or 

4.  Before  some  justice  of  a  city  in  the  same  county,  formed 
from  a  township  or  townships  next  adjoining  the  residence 
of  the  plaintiff  or  defendant,  or  one  of  the  plaintiffs  or  de- 
fendant; or 

6.    Where  the  defendant  is  a  foreign  corporation,  if  ser- 
vice of  process  cannot  be  had  in  the  county  of  the  plaintiff's 
residence,  suit  may  be  brought  before  any  justice  of  the  peace 
of  auy  county  in  which  service  of  process  may  be  had. 
AbsconciioB         Src.  11.     But  if  a  defendant  shall  have  absconded  from 
defenduit.        j^j^  residence,  or  shall  have  been  continuously  absent  there- 
from for  the  period  of  ninety  days,  such  action  may  be 
brought  before  any  justice  of  the  township  or  city  in  which 
such  defendant  or  his  property  may  be;  and  if  the  plain- 
tiffs be  all  non-residents  of  the  county,  or  if  the  defendaat 
be  a  iion-i-esident  of  the  county,   then  such  action  may  be 
brought  before  any  justice  of  the  township  or  city  where  such 
plaintiffs  or  defendants,  or  either  of  them,  may  be, 
Fonnsot  Ssc.  12.     The  provisions  of  section  oue  of  chapter  eleven 

■ctioQ.  ^j  jjijjj  jjpj^  relating  to  forms  of  actions,  shall  be  applicable 

in  justice's  court,  so  far  as  such  courts  have  jurisdiction  of 
such  actions. 
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CHAPTER  LXVJI. 


Of  Commencement  of  Suits  and  Service  of  Process  in 
Justices'  Courts. 

SacriON  1.  Any  justice  of  the  peace  may,  either  before  or  s«curit7 
after  the  issuing  of  any  process,  in  his  discretion,  require'*""*^- 
security  of  tlie  plaintilf  for  any  costs  which  may  be  adjudged 
against  hira  in  any  action,  and  the  person  Incoming  such 
security  sliall  sign  an  undertaking,  in  writing,  to  that  effect, 
upon  the  doclfet  of  said  justice,  or  he  may  sign  a  separate 
undertaking  which  shall  Itc  filed  with  the  justice,  and  in  all 
CHses,  except  as  provided  in  the  following  section,  the  court 
shall  require  plaintiffs  who  are  not  residents  of  the  county 
in  which  the  suit  is  brought,  to  give  such  security  upon  de- 
mand therefor  by  the  defendant;  and  if  any  plaintiff,  after 
cunnuencing  an  action  in  the  county  in  which  he  resides,  shall 
remove  from  said  county,  the  justice  shall  require  such  plain- 
tiff to  give  security  for  all  costs  which  have  accrued  and  may 
accrue  in  the  action,  and  if  a  judgment  be  rendei-ed  against 
the  plaintiff  in  any  case  for  costs,  an  execution  may  issue 
against  said  plaintiff  and  the  person  becoming  security  for 
said  costs;  and  in  case  the  defendant  recover  against  said 
plaintiff  any  sum  besides  costs  a  separate  execution  may 
issue  for  the  collection  of  the  same. 

Hbc.  2.     In  any  suit  brought  to  recover  for  the  personal  suiw  tot 
work  and  labor  of  the  plaintiff,  security  for  costs  shall  not  S^ubor."'" 
be  ordered  in  case  the  plaintiff  shall  make  and  file  with  the 
court  an  affidavit  that  be  has  a  good  and  meritorious  cause 
of  action  and  is  unable  to  procure  security  for  costs. 

8bc.  3.    Suits  may  be  instituted  before  a  justice,  either  by  suiw,  how 
the  voluntary  appearance  of  the  parties  or  by  process;  and       '"'    ' 
when  by  process,  it  shall  be  either  a  summons,  a  warrant,  an 
attachment,  or  writ  of  replevin;  but  no  process  shall  contain 
the  names  of  the  defendants  in  more  than  one  action. 

Sec.  4.     All  process  Issued  by  a  justice  of  the  peace  shall  Ff^^ed* 
lie  signed  by  him,  and  may  be  under  seal  or  without  seal.    It  "        ' 
shall  not  be  necessary  in  auyprocess  to  recite  any  of  the  con- 
tents or  conditions  of  any  bond  or  alBdavit  required  to  be  K^^^S^i^j 
made  or  filed  before  the  issue  of  such  process,  but  in  any  case  "  ' 

Ihe  slaiement  in  such  process,  that  such  affidavit  or  bond 
has  l>ccu  made  or  filed,  shall  be  sufficient. 

Sec.  5.    In  all  justices'  courts  in  this  State  authorized  by  Justice  clerk 
law  to  appoint  or  elect  a  clerk,  the  name  of  the  justice  of  the  jj^^^i^^, 
peace  presiding  over  such  court  may  be  written  upon  all  sum-  *'"■ 
mouses,  garnishee  summonses,  and  subpoenas  in  the  follow- 
ing form: 

John  Doe,  Justice  of  the  Peace,  Fwm. 

By , 

Clerk  or  Deputy  Clerk. 
The  clerks  or  the  deputy  clerks  of  said  courts  are  hereby  an-  Authority.! 
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tborized  to  sign  the  name  of  tlie  justice  of  the  peace  upon  all 
siicli  summonses,  gufnishee  summonses  and  subpoenaa,  and 
all  Buch  summonses,  garnishee  summonses  aud  subpoenas 
when  so  signed  shall  have  full  force  and  effect  as  if  signed 
by  the  justice  of  the  peace  of  such  court. 

Skc.  tl.  If  any  debtor  shall  appear  before  a  justice  of  the 
peace  without  process,  and  confess  in  writing,  signed  by  him 
iu  the  presence  of  the  justice,  that  he  is  indebted  to  another 
upon  contract  in  a  certain  specified  sum,  it  shall  be  lawful 
for  such  justice,  with  the  consent  of  the  creditor,  to  enter 
judgment  on  such  confession  against  the  debtor  for  any  sum 
not  exceeding  the  jurisdiction  of  such  justice. 

Sec.  7-  Suits  shall  be  considered  as  commenced  at  the 
times  following! 

1.  Upon  process  by  warrant,  at  the  time  of  the  arrest  of 
the  defendant; 

2.  Upon  process  by  attachment,  writ  of  replevin  or  sum- 
mons, on  the  day  when  process  shall  be  delivered  to  the 
constable;  but  if  two  or  more  suits  be  commenced  by  sum- 
mons or  attachment,  on  the  same  day,  the  suit  in  wliich  the 
process  was  first  served  shall  he  deemed  to  have  been  first 
commenced ; 

3.  Wlien  the  suit  is  instituted  without  process,  at  the 
time  when  the  parties  shall  appear  before  the  justice  and  join 
issue. 

Sec.  8.  The  first  process  except  aa  hereinafter  directed, 
.><liall  be  a  summons  directed  to  any  constable  of  the  county 
in  which  the  justice  resides,  commanding  him  to  summon  the 
defendant  to  ap[>ear  before  the  justice  who  issued  the  same, 
at  a  time  and  place  to  be  named  in  such  summons,  not  less 
(ban  six  nor  more  than  twelve  days  from  the  date  of  the 
same,  except  as  hereinafter  provided,  to  answer  the  plaintiff 
in  a  plea  in  the  same  summons  to  be  mentioned. 

Hec.  9,  A  summons  shall  in  all  cases,  except  as  hereinafter 
olherwise  provided,  be  served  at  least  six  days  before  the  time 
of  appearance  mentioned  therein,  and  if  the  defendant  be 
found,  it  shall  be  sen'ed  by  delivering  to  him  a  copy  thereof. 
Hut  if  the  defendant  shall  not  be  found  it  shall  be  served 
by  leaving  a  copy  thei-eof  at  the  defendant's  last  place  of 
abode,  in  the'presence  of  some  one  of  the  family  of  suitable 
age  and  discretion,  who  shall  be  informed  of  its  contents. 
Such  summons  may  be  served  by  any  competent  disinterested 
person  to  be  designated  on  the  writ  by  the  justice  issuing  the 
same,  and  proof  thereof  by  such  person,  by  aflfldavit  filed  in 
the  cause,  shall  have  the  same  effect  as  if  served  by  any 
constable. 

Sec.  10,  Every  justice  who  shall  issue  any  process  author- 
i/.ed  by  this  chapter,  whenever  be  shall  judge  it  expedient,  on 
process.  ^\,^  rcqucst  of  a  party,  may,  by  written  authority  endorsed  on 
such  process,  empower  any  proper  person  being  of  lawful  age, 
and  not  a  party  or  interested  in  the  suit,  to  execute  the  same. 


Service  by 
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Sec.  11.     The  person  eo  empowered  shall  poBsess  all  the  Authotitr 
authority  of  a  constable  in  reliition  to  the  execution  of  Buch  J^i^^red. 
process,  and  shall  be  subject  to  the  same  obligations,  but  shall 
not  receive  any  fee  or  reward  for  his  sei-vices  thereon. 

See.  12.     If  it  appear  by  the  return  of  the  constable  that  New 
the  summons  was  not  personally  served,  and  the  defendant  ™"™°°'' 
shall  not  appear  on  the  return  day  thereof,  the  plaintiff  may 
thereupon  take  out  a  new  summons  against  the  defendant,  in 
continuation  of  his  suit,  returnable  not  less  than  three  nor 
more  than  twelve  days  from  the  date  thereof,  which  «hall  be 
served  at  least  two  days  before  the  time  of  appearance  men- 
tioned therein;  and  if  such  summons  be  returned  that  the  de- 
fendant cannot  be  found  after  diligent  inquiry,  the  plaintiff 
may,  in  further  continuance  of  his  suit,  have  an  attachment  AtiachniBiit. 
against  the  defendant,  in  actions  upon  contract,  on  filing  an 
affidavit  as  to  the  amount  claimed  to  be  due,  and  executing 
a  bond  as  in  other  cases. 

Sec.   13.     If   the  plaintiff  shall  be  a   non-resident  of  the  Returnable, 
county  a  summons  may  he  made  returnable  not  less  than  two  piJntiiiis 
nor  more  than  six  days  from  the  date  thereof,  and  shall  be  noo-fe*"*"- 
served  at  least  two  days  before  the  time  of  appearance  men- 
tioned therein. 

Sec.  14,     If  the  defendant  shall  be  a  non-resident  of  the  Yi^ 
county  a  summons  shall  be  made  returnable  and  be  served  Unon-"" 
as  prescribed  by  the  preceding  section.  residont. 

Sec.  15,     When  an  action   shall  have  been  or  shall  bejiro^r'*"' 
brought  before  any  justice  of  the  peace  of  this  State  against  deiendmnts  is 
two  or  more  joint  defendants,  one  or  more  of  whom  shall  not  """-f^^™'' 
reside  or  be  found   in   the  county  where  the  suit  shall   be 
brought,  and  one  or  more  of  the  defendants  shall  be  served 
with  process  in  the  county  where  suit  is  commenced,  and  due 
proof  of  such  service  shall  be  filed  with  the  justice  of  the 
peace  before  whom  such  suit  is  pending,  upon  application  of 
tlie  plaintiff  in  such  action,  on  the  return  day  of  the  writ  by 
which  such  action  was  commenced,  the  justice  shall  issue  one  AUwwnw 
or  more  alias  writs  of  summons  or  other  writ  whereby  such  *°  ""*' 
suit  was  commenced,  returnable  not  less  than  six  nor  more 
than  twelve  days  from  the  date  of  issue,  directed  to  the  sheriff 
or  any  constable  of  the  county  or  counties  where  such  defend- 
ant or  defendants  not  so  served  may  be  found;  and  the  jus- 
tice shall  endorse  on  such  alias  writ  or  writs  what  defend- 
ant or  defendants  have  been  served  in  the  county  where  such 
suit  is  commenced,  as  shown  by  the  proof  of  service  filed  with 
such  justice;  and  it  shall  be  the  duty  of  such  sheriff  or  con-  ^rvice 
stable  to  serve  such  process  not  less  than  six  days  from  the  re-  "  i"™^*"- 
turn  day  thereof,  and  make  return  thereof  to  the  justice  of 
ithe  peace  issuing  the  same:  Provided,  That  it  shall  be  the  Pfviso, 
duty  of  the  justice  of  the  peace,  on  the  return  day  of  the  first  »^"u't""^' 
writ,  to  continue  the  cause  upon  his  own  motion,  and  without  P'f^'^'"B* 
pleadings,  until  the  return  day  of  the  alias  writ  or  writs. 

Be)C.  IB.     In  all  actions  on  promissory  notes  or  other  in-  or'conlrl^ton 
Btniments  in  writing,  any  of  the  parties  to  which  are  desig-  ^L^tT"""' 
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Dated  by  the  initial  letter  or  letters,  or  contraction  of  the 
christian  or  first  name  or  names,  it  Hhall  be  sufficient  in  any 
affidavit  to  arrest  or  obtain  an  attachment,  and  in  any  pro- 
cess or  declaration,  to  designate  such  persons  by  the  same 
initial  letter  or  letters,  or  contraction  of  the  christian  or  first 
name  or  names,  instead  of  stating  the  christian  or  first  name 
or  names  in  full. 

Skc.  17.  In  all  cases  where  a  suit  is  commenced  for  or 
against  a  copartnership,  and  the  names  of  all  the  several 
partners  are  not  known,  such  suit  may  be  commenced  in  the 
partnership  name  of  said  plaintiffs  or  defendants;  and  the 
plaintiffs  or  defendants  shall  have  the  right  at  any  time  be- 
fore the  pleadings  are  closed  to  amend  the  same,  by  insert- 
ing the  names  of  the  parties  composing  such  copartnership, 
I  Sec.  18.  When  the  name  of  any  defendant  shall  not  be 
known  to  the  plaintiff,  he  may  be  described  in  the  process  and 
proceedings  by  a  fictitious  name,  and  if  a  motion  to  dismiss 
he  interposed  by  such  defendant,  or  his  name  be  otherwise 
ascertained,  the  justice  before  whom  the  suit  is  pending, 
shall  amend  the  proceedings  according  to  the  truth  of  the 
matter,  and  shall  thereafter  proceed  therein,  in  like  manner 
as  if  the  defendant  had  been  sued  by  his  right  name. 

Sbc.  19.  Process  against  a  corporation,  partnership  asso- 
ciation, or  unincorporated  voluntary  association  may  be 
served  upon  any  officer,  director  or  agent  thereof,  or  by  leav- 
ing same  at  the  office  of  snch  corporation,  partnership  asso- 
ciation, or  unincorporated  voluntary  association,  with  any 
person  in  charge  thereof,  and  upon  the  return  of  such  ser- 
vice being  made,  such  corporation  shall  be  deemed  to  be  in 
court  and  the  like  proceedings,  as  near  as  may  be,  ^all  be 
thereupon  had  as  in  cases  of  suits  between  individuals. 

Se3c.  20.  Sections  twenty-nine,  thirty,  thirty-five,  thirty-six 
and  forty  of  chapter  thirteen  of  this  act,  shall  be  applicable 
in  like  cases  to  the  service  of  process  issued  out  of  any  jus- 
tice's court, 

Sac.  21.  The  constable  serving  a  summons,  warrant,  attach- 
ment, or  other  process,  shall  return  thereon,  in  writing,  signed 
by  him,  the  time  and  manner  of  executing  the  same;  and.  in 
case  of  a  warrant,  he  shall  in  such  return  state  the  fact 
whether  he  has  or  has  not  notified  the  plaintiff. 

Sec.  22.  !No  process  shall  be  issued  for  an  infant  plain- 
tiff, nor  for  a  plaintiff  who  is  insane  or  otherwise  mentally  in- 
competent, nor  shall  any  issue  joined  by  snch  plaintiff  with- 
out process  be  heard  until  a  next  friend  of  such  plaintiff  shall 
be  appointed.  In  case  snch  plaintiff  has  a  guardian  of  his 
estate,  it  shall  be  competent  for  such  guardian  to  bring  such 
action. 

Rbc.  23.  Whenever  roquesied  the  justice  shall  appoint 
some  suitable  person  who  will  consent  thereto  in  writing,  to 
act  as  next  friend  of  the  plaintiff  in  such  suit,  who  shall 
be  responsible  for  the  costs  therein. 

I   i,_.  I.Google 


PUBLIC  ACTS,  1915— No.  314.  431 

Sec.  24.    After  the  service  of  process  against  an  infant  de-  infut  or 
fendaut,  or  against  a  person  who  is  insane  or  otherwise  ^^a^t, 
mentally  incompetent,  the  suit  ahall  not  be  any  further  prose-  etc 
cuted  until  a  guardian  for  such  defendant  be  appointed ;  and 
the  justice,  upon  the  request  of  such  defendant,  shall  appoint 
some  suitable  person,  who   will  consent  thereto  in  writing, 
to  be  guardian  of  the  defendant  in  the  defense  of  the  suit. 
In  case  such  defendant  has  a  guardian  of  his  estate,  it  shall  Guanjisn. 
be  competent  for  such  guardian  to  defend  such  action. 

Sbc.  25,    If  such  defendant,  or  the  guardian  of  his  estate,  Non-^pear- 
sball  not  appear  on  the  return  day  of  the  process,  or  if  the  de-  detoidani, 
fendant  neglect  or  refuse  to  nominate  a  guardian,  or  if  the  "c. 
person  so  nominated  shall  be  deemed  by  the  justice  to  be 
unsuitable,  the  juetice  may  appoint  any  discreet  person  to  Guwdiui. 
be  such  guardian. 

Sec.  26.  The  consent  of  every  such  next  friend  or  guardian  cooBent  oi 
shall  be  filed  with  the  justice;  and  the  guardian  so  appointed  "^  '''*"''' 
for  the  defendant  shall  not  be  liable  for  any  costs  in  the  suit. 

6ec.  27.     Every  plaintiff  of  full  age  may  appear  and  con-  Api»earsnce 
duct  his  suit  or  defense,  either  in  person  or  by  attorney ;  but '"  i"™*" 
the  constable  who  Rervcd  cither  the  original  or  jury  process  ConetabiB 
in  the  cause,  shall  not  appear  and  advocate  for  either  party  ^7^1!^, 
at  the  trial. 

Sbc.  28.    The  authority  to  appear  as  attorney  for  any  party  Attorneys 
may  be  either  written  or  verba);  and  such  authority  shall  tiii  »"*'">f'*r 
proved  by  the  attorney  or  other  competent  testimony,  in  all 
cases  where  requested  hv  the  opposite  i>arty,  or  where  the 
opposite  party  shall  not  appear. 


CHAPTER  LXVIII. 

Of  Adjournments  and  the  Transfer  of  Causes. 

Of  Adjournments, 

SejcnoN  ].    At  the  time  of  the  return  of  a  summons  against  Adjourrunent 
a  resident  of  the  county,  in  favor  of  one  who  is  also  a  resi-  ■■°''»"™8. 
dent,  or  an   attachment  personally  served,   or  of  a  writ  of 
replevin,  or  of  joining  issue  without  process,  either  party 
shall  be  entitled  to  an  adjournment  as  a  matter  of  course, 
but  such  adjournment  shall  not  exceed  two  weeks  without  LenKthorad- 
the  consent  of  the  parties,  or  the  justice  may,  in  his  discre-  l»""™«nt 
tion,  and  with  or  without  the  consent  of  the  parties,  adjourn 
the  cause  not  exceeding  six  days. 

Sec.  2.    After  the  first  adjournment,  if  either  party  to  the  Hubsequent 
suit  shall  make  it  appear  to  the  satisfaction  of  the  justice,  J^Sta."ho„ 
by  his  own  oath,  or  the  oath  of  any  other  person,  that  he  can-  obiain'ed. 
not  safely  proceed  to  trial  for  the  want  of  some  material  testi- 
mony or  witness,  and  that  he  has  used  reasonable  diligence  to 
procure  such  testimony  or  witness  since  the  last  preceding 
adjournment,  the  justice  shall  postpone  tbe  trial  for  such  rea- 
sonable time,  and  so  often  as  he  shall  deem  it  proper,  not  ^■\)(iQlt' 
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ceeding  in  all  three  months,  unless  by  consent  of  the  parties 
to  such  suit,  a  lonper  time  shall  be  stipulated  therefor  in  writ- 
ing;, to  be  signed  by  the  parties  or  their  attorneys  and  filed 
with  the  justice. 

Observera  of  the  Seventh  Pay. 

Set.  3.  No  |>erson  who  conscientiously  believes  the  seventh 
day  of  the  week  ought  to  be  observed  as  the  sabbath,  and  ac- 
tually refrains  from  secular  business  and  labor  on  that  day, 
shall  be  compelled  to  defend  any  civil  snit  in  the  justices' 
courts  of  this  State  on  that  day. 

Sec.  4.  Whenever  any  person,  as  aforesaid,  shall  be  served 
with  any  process  returnable  on  the  seventh  day  of  the  week, 
such  person  may  make  affidavit  before  any  person  authorized 
in  administer  oaths,  setting  forth  the  fact  that  a  summons 
has  been  issued,  naming  the  day  when  the  same  was  issued, 
H'hen  returnable,  by  whom  issued,  and  in  whose  favor,  and 
against  whom  the  same  was  issued;  and  also  that  said  afllant 
conscientiously  believes  that  the  seventh  day  of  the  week 
ought  to  be  observed  as  the  sabbath  and  that  the  said  affi- 
ant actually  refrains  from  secular  business  and  labor  on  said 
day,  and  may  at  any  time  after  service  of  such  process,  and 
before  the  return  day  thereof,  die  such  affidavit  with  the  jus- 
tice before  whom  said  cause  shall  be  pending. 

Sbc.  5.  It  shall  be  the  duly  of  any  justice  of  the  peace  be- 
fore whom  any  cause  shall  be  pending,  in  which  such  affi- 
davit shall  be  filed  regularly,  to  call  such  cause  on  the  return 
day  thereof,  as  in  other  cases,  and  upon  his  own  motion  to  ad- 
journ the  same  without  pleadings,  to  such  time  as  he  shall 
n  see  fit:  Provided.  The  same  shall  not  be  adjourned  to  the 
seventh  or  the  first  day  of  the  week :  And  Provided  also,  That 
the  said  cause  shall  not  be  so  adjourned  more  than  ten  days, 
for  the  cause  aforesaid, 

Sdc.  6.  In  case  of  the  sickness  of  any  justice,  or  of  his 
absence  from  the  township  or  city  in  which  he  was  elected,  or 
his  inability  from  any  cause,  temporarily  or  negligently,  to 
perform  the  duties  of  his  office,  any  such  matter  or  cause  pend- 
ing before  him  shall  stand  continued  before  him  two  weeks, 
at  the  end  of  which  time,  unless  said  justice  shall  be  able  to 
Transfer  attend  the  same,  such  cause  or  matter  shall  stand  transferred 
of  case.  ^^  ^jjp  j|ig(j^.e  Qf  tjjg  gnme  township  or  city,  whose  term  of 

office  shall  soonest  expire,  and  be  heard  or  tried  before  him 
Proviso,  in  the  same  manner  and  time  as  in  case  of  a  vacancy:  Pro- 

wu"aS"?'iaw.  vidcd.  That  this  section  shall  not  be  construed  to  prevent  the 
transfer  of  causes  by  justices  under  the  existing  provisions 
of  law. 

Of  the  Transfer  of  Causes. 

When  Jiutice  Sec.  7.  If  any  justice  of  the  peace  shall  be  absent  when 
paMra.lte'. to  there  shall  be  {(ending  before  him  any  matter  or  suit  unde- 
oiSetiMaUai.    teriuined,  he  may  deliver  over  all  the  papers  relating  to  such 
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matter  or  suit,  with  a  minute  of  his  proceedings  therein,  to 
some  neighboriug  justice  of  the  same  city  or  township,  who 
may  thereupon  proceed  to  hear,  try  and  determine  such  mat- 
ter or  suit,  in  the  same  manner  as  if  such  matter  or  suit  had 
been  commenced  before  him,  and  with  lilje  effect;  but  the  U|''''^|g^ 
parties  to  such  matter  or  suit,  their  agents  or  attorneys,  shall  "  . 
be  notified  of  such  transfer  previous  to  any  hearing  or  trial 
of  such  matter  or  suit. 

8bc.  8.    If,  before  joining  issue  in  any  cause,  the  defendant,  hqw  mit  mu 
or  his  agent  or  attorney,  shall  make  and  file  with  the  said  *"  ^'"^"^ 
justice  an  affidavit,  stating  that  the  justice,  before  whom  the 
same  is  pending,  is  a  material  witness  for  such  defendant,  cuuea. 
without  whose  testimony  he  cannot  safety  proceed  to  the  trial 
thereof,  and  shall  state  in  said  affidavit  the  facts  he  expects 
to  prove  by  said  justice,  or  shall  make  and  file  as  aforesaid  an 
affidavit  that  the  said  justice  has  advised  or  counseled  with 
the  plaintifiF  in  respect  to  the  subject  matter  of  said  cause,  the 
justice  shall  forthwith  make  in  his  docket  an  entry  of  the  fil- 
ing of  such  affidavit,  and  an  order  that  the  suit  and  all 
papers  relating  thereto',  be  transferred  to  one  of  the  nearest  Transfer. 
justices  of  the  peace  in  the  same  county  who  is  not  of  kin 
to  either  party,  sick,  absent,  or  interested   in  the  event  of 
said  suit,  either  as  counsel  or  otherwise,  which  justice  shall 
he  named  in  said  order  and  such  transfer  shall  forthwith  be 
made  by  such  justice,  and  the  justice  to  whom  such  transfer 
shall  be  made,  shall  thereupon  proceed  to  hear,  try  and  de  Proceeding 
temiine  the  cause  in  the  same  manner  as  if  the  suit  had  been     ""^    *^' 
originally  commenced  before  him,  and  with  like  effect,  or 
the  said  justice  may  in  the  order  aforesaid,  in  his  discretion, 
postpone  the  hearing  of  said  cause  to  such  time  as  he  shall 
see  fit,  not  exceeding  five  days,  at  which  time  the  justice  to 
whom  the  cause  is  transferred,  shall  attend  and  proceed  to 
hear,  try  and  determine  said  cause  as  aforesaid :  Provided,  ^'te'^i™"* 
That  the  defendant  shall  i)ay  to  the  justice  making  such 
order  «f  transfer,  the  coafs  which  have  so  far  accrued  and  as 
taxed   by   said   justice,   together   with   fifty   cents   for  such 
transcript,  and  the  sums  so  paid  shall  be  recovereil  by  the 
said  defendant  against  the  plaintiff  in  addition  to  his  ulher 
costs,  if  he  finally  prevail  in  said  cause. 

tiEK.  9.     In  case  a  vacancy  from  aay  cause  shall  occur  in  Transfer 
the  office  of  a  justice  of  the  peace,  all  causes  and  matters 'J^^^' 
pending  before  him  at  the  time  such  vacancy  shall  occur  shall 
stand  transferred  to  (he  justice  of  the  same  township  or  city 
whose  term  of  office  shall  soonest  expire;  Provided,  That  the  ?'"",'"■„  t 
hearing  or  trial  of  the  same  shall  not  be  had  within  ten  days  w^wn*  "" 
after  such  vacancy  shall  occur.  (endiys. 
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CHAPTER  LXIX. 
Of  Pleadings. 

Section  1.  At  the  time  of  tbe  first  appearance  of  the  par- 
ties before  the  justice,  either  upon  the  return  of  process  or 
their  voluntary  appearance  to  join  issue,  the  pleadings  of 
tbe  parties  shall  be  made,  unless  the  justice  shall  allow 
further  time  upon  cause  shown,  and  when  both  parties  hare 
appeared,  an  issue  shall  be  joined  before  an  adjournment 
shall  be  had,  except  as  aforesaid;  and  when  tbe  defendant 
shall  have  appeared  upon  a.  warrant  the  pleadings  shall  be 
made  withiu  such  reasonable  time  as  tbe  justice  shall  allow 
for  that  purpose. 

Sec.  2.  The  pleadings  in  a  suit  before  a  justice  of  the 
peace  may  be  either  written  or  verbal,  at  the  discretion  of 
the  party  making  the  same,  except  in  case  of  notice  of  title 
lo  land;  when  written,  they  shall  be  filed  with  the  justice; 
when  verbal,  the  justice  shall  enter  in  his  docket  tbe  sub- 
stance thereof;  the  declaration  shall  be  sufficient  if  conform- 
able at  the  time,  to  the  rules  of  pleading  applicable  to  tbe 
circuit  court;  the  plea  of  the  general  issue  shall  be  in  the 
same  form  as  in  that  court,  and  notice  of  any  defense  not 
admissible  under  the  general  issue,  shall  be  given  with  such 
plea;  no  demurrer  or  plea  in  abatement  shall  be  allowed,  but 
all  questions  heretofore  raised  by  demurrer  or  plea  in  abate- 
ment shall  be  raised  by  a  motion  to  dismiss;  and  tbe  execu- 
tion of  a  written  instrument  filed  with  the  justice,  shall  not 
be  denied,  except  under  oath  as  hereinafter  provided. 

Sec.  3.  Plaintiffs,  in  actions  founded  on  open  accounts, 
shall  embrace  all  claims  then  due  on  account,  or  failing  so 
to  do,  shall  not  recover  costs  in  any  subsequent  suit  on  claims 
not  so  embraced. 

Bec.  4.  A  failure  or  want  of  consideration  in  whole  or  in 
part,  may  be  shown  in  defense,  to  any  action  or  set-off,  upon 
or  arising  out  of  any  bond  or  promissory  note  or  other  in- 
strument in  writing,  except  negotiable  notes,  negotiated  be- 
fore falling  due;  to  any  person  not  having  at  the  time  it  was 
negotiated,  knowledge  of  such  defense. 

Sbo.  5.  In  pleading  a  judgment  or  decision  of  a  court  or 
officer  of  special  jurisdiction,  it  shall  be  sufficient  to  allege 
generally,  that  judgment  or  decision  was  duly  given  or  made. 

Sec.  6,  In  pleading  the  performance  of  a  condition  pre- 
cedent in  a  contract,  it  shall  be  sufficient  to  allege  generally 
that  the  party  performed  all  the  conditions  on  his  part;  if 
the  allegation  be  denied,  the  facts  showing  the  performance 
must  be  proved  on  the  trial. 

Bbc.  7.  Two  or  more  counts,  where  proper  to  be  joined,  Jiay 
be  joined  in  a  declaration  even  though  the  aggregate  amount 
of  damages  claimed  on  all  the  counts  exceeds  the  jurisdic- 
tion of  the  justice's  court,  if  there  is  a  general  conclusion  to 
the  declaration  limiting  the  total  amount  for  which  recovery/|(j 
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is  claimed  to  an  amoimt  within  the  jumdiction  of  said  court. 

Brc.  S.  Id  cases  before  a  justice,  where  a  bill  of  particulars  B 
of  the  demand  of  the  party  may  be  required  in  a  court  of  ^ 
record,  the  plaintiff  may  be  required  by  the  justice  to  file 
such  bill  of  particulars  of  his  demand;  and  the  defendant,  if 
required  by  the  plaintiff,  shall  file  a  like  bill  of  particulars 
of  bis  claim  as  a  set-off;  and  the  evidence  on  the  trial  shall 
be  confined  to  the  items  set  forth  in  said  bill. 

8ec.  9.    Such  bill  may  be  amended  at  any  time  before  the  a 
trial,  to  supply  any  deficiency  or  omission  in  the  items,  when  """"■ 
by  such  amendment,  substantial  justice  will  be  promoted. 

Sec.  10.     The  justice  may,  in  his  discretion,  require  as  a  Condition  ot 
condition  of  an  amendment,  the  payment  of  costs  to  the  ad-  "^     "'*'" 
verse  party,  to  be  fixed  by  the  justice;  but  such  payment  can- 
not be  required,  unless  an  adjournment  is  made  necessary 
by  the  amendqient. 

Of  Set-off  and  Recoupment. 

Sec.  11.    In  the  following  cases,  and  under  the  following  whinaet-os 
circumstances,  a  defendant  may  set  off  demands  which  he  »'''i"»<i- 
has  against  the  plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment  or  decree,  onwbat 
or  upon  contract,  express  or  implied  whether  such  demand  be  **™'''^ 
liquidated  or  not  and  whether  such  contract  be  written  or 
unwritten,  sealed  or  without  seal  and  if  it  be  founded  upon 

a  bond  or  otber  contract  having  a  penalty,  the  sum  equitably 
due  by  virtue  of  its  condition  only,  shall  be  set-off; 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  own  ricbt. 
Uie  original  creditor  or  payee,  or  as  being  the  assignee  or 
owner  of  the  bond ; 

y.    It  must  bave  existed  at  the  time  of  the  commencement  Commaice- 
of  the  suit,  and  must  then  have  belonged  to  the  defendant; """"' "'"'"* 

4.  It  can  be  allowed  only  in  actions  founded  on  demands  Domamu 
which  could  themselves  be  the  subject  of  setoff  according  to  J^n!  *" 
law; 

n.    If  there  be  several  defendants,  the  demand  set-off  must  a«y«ni 
be  due  to  all  of  them  jointly,  except  where  other  provision  *'''*"''""■■ 
in  expressly  made  by  law; 

U.    It  must  be  a  demand  existing  against  the  plaintiff  in  Dsmand 
the  action,  unless  the  suit  be  brought  in  the  name  of  a  plain-  ^^ur. 
tiff  who  has  no  real  interest  in  the  contract  upon  which  the 
suit  is  founded;  in  which  case,  no  set-off  of  a  demand  against 
the  plaintiff  shall  be  allowed,  unless  as  hereinafter  specified; 

7.  If  the  action  be  founded  upon  contract  (other  than  a  Action  upon 
negotiable  promissory  note  or  bill  of  exchange)  which  has  been  «>'"™^' 
assigned  by  the  plaintiff,  a  demand  existing  against  such 
plaintiff,  or  any  assignee  of  such  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant  in  good 
faith  before  notice  of  such  assignment,  may  be  set-off  to  the 
amount  of  the  plaintiff's  debt,  if  the  demand  be  such  as  might 
have  been  set-off  against  such  plaintiff  or  such  assignee  while 
the  contract  belonged  to  him;  CtOOqIc 
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Negoiisbie  8.    If  the  action  be  upon  a  negotiable  promiBSory  note  or 

SS°m27  bill  of  exchange  which  has  been  assigned  to  the  plaintiflf  after 
it  became  due,  a  Bet-ofF  to  the  amount -of  the  plaintiff's  debt 
may  be  made  of  u  demand  existing  against  any  person  or  per- 
sons who  shall  have  assigned  or  transferred  such  note  or  bill 
after  it  became  due,  if  the  demand  be  such  as  might  have  been 
set-off  against  the  assignor  while  the  note  or  bill  belonged 
to  him; 
Plaintiff  9,     If  the  plaintiff  be  a  trustee  for  another,  or  if  the  suit 

iimltber"^  be  in  (be  name  of  a  pinintiff  who  has  no  real  interest  in  the 
contract  upon  which  the  suit  is  founded,  so  much  of  a  de- 
mand existing  against  those  whom  the  plaintiff  represents, 
or  for  whose  benefit  the  action  is  brought,  may  be  set-off  as 
will  satisfy  the  plaintiff's  debt,  if  the  same  might  have  been 
set-off  in  an  action  brought  by  those  twneficially  interested; 
Principal  and  10.  In  actions  Upon  a  note  or  other  contract  against  sev- 
mireiks.  ^p^j  defendants,  any  one  of  whom  is  principal,  and  the  others 

sureties  therein,  any   claim  upon   contract   in   favor  of  the 
principal  defendant,  and  against  the  plaintiff,  or  any  former 
bolder  of  the  note  or  other  contract,  may  be  allowed  as  a  set- 
off by  the  principal  or  any  other  defendant. 
NoUceoi  Sec.  12,    To  entitle  a  defendant  to  damages  by  way  of  set- 

coupment!*"     off  or  recoupment,  he  must  give  notice  of  the  same,  specifying 
the  nature  of  his  claim,  with  reasonable  certainty  at  the  time 
of  joining  issue  on  a  question  of  fact  upon  the  merits  of  the 
cause. 
Judgment  In        Sec.  13.    If  the  amount  of  damages  by  way  of  set-off  or 
S?^u"''      recoupment  duly  established,  be  equal  to  the  plaintiff's  debt, 
'"«'"■  judgment  shall  be  entered  for  the  defendant  with  costs;  if 

it  be  less  than  the  plaintiff's  debt,  the  plaintiff  shall  have  judg- 
ment for  the  residue  only,  with  costs;  if  it  be  more  than  the 
plaintiff's  debt,  and  the  balance  found  due  to  the  defendant 
from  the  plaintiff  iu  the  action  be  three  hundred  dollars  or 
under,  judgment  shall  be  rendered  for  the  defendant  for  the 
amount  thereof,  with  costs;  and  execution  shall  be  awarded 
as  upon  a  judgment  in  a  suit  brought  by  him;  but  no  such 
judgment  shall  be  rendered  against  the  plaintiff  when  the  con- 
tract which  is  the  subject  of  suit,  shall  have  been  assigned 
before  the  commencement  of  such  suit,  nor  for  any  balance 
due  from  any  other  person  than  the  plaintiff  in  the  action. 
Baiaocecx-  Seo.  14.     If  the  Itahuicc  found  due  to  the  defendant  ex- 

ceediDKtaoo.  pggjg  three  hundred  dollars,  the  justice  shall  apply  so  much 
of  the  defendant's  demand  against  the  plaintiff's  debt  as  shall 
be  sufficient  to  satisfy  it,  and  shall  render  judgment  for  the 
defendant  for  the  sum  of  three  hundred  dollars  and  his  costs, 
unless  the  defendant  shall  withdraw  his  claim  of  set-off  or 
recoupment  before  judgment  is  rendered;  but  if  the  defend- 
ant shall  withdraw  his  claim  of  set-off  or  recoupment,  the 
justice  shall  render  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  his  claim  with  costs,  and  the  defendant  may  there- 
after sue  for  and  recover  his  demand  in  any  court  having 
cognizance  thereof.  l 
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Bbc.  15.  Whenever  a  claim  of  setoff  or  recoupment  is eet-ofr.  etc., 
established  in  a  suit  brought  by  eiecutore  or  administrators,  tj^eiecuto". 
and  the  defendant  sliall  ^  entitled  to  judgment,  such  judg- 
ment shall  be  rendered  against  the  plaintiffs  in  their  repre- 
sentative character,  and  shall  be  evidence  of  debt  established 
to  be  paid  in  the  course  of  administration,  but  no  execution 
shall  issue  thereon. 

Sec.   16.      If  defendant   neglect   to   set-off  or  recoup  any  oerendant 
demand  which,  according  to  the  preceding  provisions  migbt  J^ISlev^.!" 
have  been  allowed  to  him  on  the  trial  of  the  cause,  he  shall  preluded  ' 
be  forever  thereafter  precluded  from  recovering  costs  in  any  log'wiSa!" 
action  brought  to  recover  such  demand,  or  any  part  thereof, 
which  might  have  been  set-off  or  recouped;  and  if  the  demand 
which   might   have  been    set-off    consisted  of  a   negotiable 
promissory   note  or  bill   of  exchaoge,  no  person  who  shall 
derive  title  thereto,  afler  the  amount   thereof  might  have 
been  set-off  or  recouped  as  aforesaid,  shall  recover  costs  in 
any  action  thereon. 

Sec.  17.    In  any  action  when  the  defendant  has  given  notice  Piatntinnot 
of  setoff  or  recoupment,  the  plaintiff  shall  not  be  allowed  tojg,;?^^; 
discontinue  his  snit,  or  submit  to  a   non-suit,   without  the 
consent  of  the  defendant. 

Of  Cases  Where  flic  Title  to  Lands  is  in  Question. 

Sec.  18.     In  every  action  where  the  title  to  land  shall  in  Notice  that 
any  wise  come  in   question,  the  defendant  may  give  notice  JUme'ii? 
thereof   under   the  general   issue,   oj)on   the   return   day,  orquMtion^ 
any  adjourned  day  of  such  action,  and  he  may  also  give  notice 
as  in  other  cases,  of  any  other  matter  of  defense. 

Sfx;.  13.     Such  plea  and  notice  shall  be  in   writing,  and  NoHcb  to  ba 
signed  by  the  defendant  or  his  attorney,  and  delivered   {o">"f'""«- 
the  justice. 

Sec.  20.  At  the  time  of  tendering  such  plea  and  notice.  Bond  ot 
the  defendant,  with  at  least  one  Hnfficient  syrety  to  be  ap-  "i*'™*^"*- 
proved  by  the  jiistice,  shall  enter  into  a  bond  to  the  plaintiff, 
in  a  penalty  of  at  least  two  hundred  dollars,  conditioned 
that  such  defendant  will  pay  any  judgment  that  may  be 
rendered  against  him  in  such  action  in  the  cireuit  court  of 
SHcb  county,  and  shall  also  pay  the  plaintiff's  costs  legally 
incurred  at  that  time,  not  exceeding  the  amount  allowed  by 
law  in  justices'  courts,  and  also  the  sum  of  one  dollar  to 
the  justice  for  certifying  the  cause  to  the  circuit  court, 
together  with  the  sum  of  three  dollars,  which  Inst  sum  shall 
be  paid  to  the  clerk  of  the  county  by  said  justice  at  the 
time  such  justice  shall  certify  the  cause  to  the  circuit  court. 

Sec.  21.     Such  bond  shall  be  delivered  and  such  fees  and  when  juitice 
costs  shall  be  paid  to  the  justice  at  the  time  of  tendering  ^[^to'cir- 
such  plea  and  notice  and  the  justice  shall  thereupon,  without  cuitcoun. 
further  proceedings  certify  the  cause  and  pajiers  to  the  circuit 
court  of  the  county  where  the  same  may  be  tried,  and   the 
costs  so  paid  by  the  defendant  shall  be  allowed  to  him  if    ^ 
he  recover  costs  in  the  action  in  that  court.  CtOOqIc 
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Sex;.  22.  If  such  bond  be  not  delivered  and  such  fees  and 
cogts  paid  as  herein  directed,  the  justice  shall  have  juris- 
diotioQ  of  the  cause,  and  shall  proceed  therein,  and  the  de- 
I'endant  shall  be  precluded  in  his  defense  from  all  evidence 
drawing  in  question  the  title  to  lands;  and  any  claim  of  title- 
to  lands  made  hy  the  plaintiff  in  his  declaration,  and  therein 
described,  shall  be  deemed  to  be  admitted  by  the  defendant. 

Sec.  23.  If  it  appear  on  the  trial  from  the  plaintiffs'  own 
"  showing  that  the  title  to  lands  is  in  question,  which  title 
shall  not  be  admitted  b;  the  defendant,  the  justice  shall, 
without  further  proceeding,  certify  the  cause  and  papers  to 
the  circuit  court  of  the  county  where  the  same  shall  be  tried; 
nnd  the  party  in  whose  favor  judgment  shall  be  rendered  in 
the  circuit  court,  shall  recover  costs,  which  shall  include  his 
costs  before  the  justice. 

Sec.  24.  When  a  suit  is  removed  from  a  justice's  court  as 
hereinbefore  provided,  the  plaintiff  in  such  suit  shall  be 
permitted  to  declare  or  to  give  evidence  only  for  the  same 
cause  of  action  whereon  he  relied  before  the  justice,  and  the 
plea  and  notice  of  the  defendant  shall  be  the  same  which 
he  tendered  before  the  justice. 

Sec.  25.  If  the  presiding  judge  of  the  conrt  before  which 
the  suit  was  tried,  shall  certify  that  the  title  to  lands  did 
not  come  In  question,  if  the  plaintiff  recover  be  shall  recover 
double  costs;  if  the  defendant  recover  (other  than  judgment 
of  non-suit),  he  shall  not  recover  costs,  but  shall  pay  costs 
to  the  plaintiff. 

Sbc.  26.  If  the  plaintiffs  declaration  in  the  suit  before 
e  a  justice  shall  contain  several  counts  or  causts  of  action,  to 
one  or  more  of  which  a  defense,  bringing  in  question  the 
title  of  lands,  shall  be  interposed  by  the  defendant,  the  justice 
shall  discontinue  proceedings  for  such  cause  of  action;  and 
for  the  other  causes  of  action  the  justice  may  continue 
bis  proceedings. 
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CHAPTER  LXX. 

Of  Trials  and  Proceedings  Incident  Thereto. 
Of  Compelling  the  Attendance  of  Witnesses. 

RfXTTioN  1.  Any  justice  of  the  peace  may  issue  subpoenas 
to  compel  the  attendance  of  witnesses,  to  give  evidence  in 
any  cause  or  matter  pending  before  himself  or  any  other 
justice  or  court;  and  such  subpoenas  shall  be  valid  to  compel 
the  attendance  of  a  witness  within  the. same  county  where 
the  cause  or  matter  is  to  be  tried,  or  in  another  county,  and 
within  thirty  miles  of  the  place  of  trial. 

Sec.  2.  A  subpoena  may  be  served  either  by  a  constable 
or  any  other  person,  and  it  shall  be  served  by  reading  the 
same,  or  stating  the  contents  to  the  witness,  and  by  paying 
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or  tendering  tbe  fees  allowed  by  law  for  traveling,  and  one- 
half  day's  attendance. 

Sec.  3.  Whenever  it  Bhall  appear  by  the  affidavit  of  tbe  ^¥5^^ 
party  in  the  suit,  or  by  other  competent  testimony,  to  the^yian^ 
satisfaction  of  tbe  jostice,  that  any  person  duly  subpoenaed 
to  appear  before  him  in  any  cauBe  Bhall  have  refused  or 
neglected  without  just  cause  to  attend  as  a  witness  in  con- 
formity to  such  subpoena,  and  that  tbe  testimony  of  such 
witness  is  material,  as  the  deponent  verily  believes,  the  justice 
shall  have  power  to  issue  an  attachment  to  compel  the 
attendance  of  such  witness. 

Sdc.  4.    Every  such  attachment  shall  be  issued  in  the  same^jaifoi 
manner  as  a  warrant,  and  the  fees  of  the  officers  for  issuing  JS^ct^ent. 
and  serving  the  same,  shall  be  paid  by  the  person  against  •""' '*'''■ 
whom  the  same  shall  have  been  issued,  unless  he  shall  show 
reasonable  cause  to  the  satisfaction  of  the  justice  for  his 
omission  to  attend ;  in  which  case  the  party  requiring  such 
attachment  shall  pay  all  costs  of  such  attachment  and  the 
service  of  the  same. 

Sec.  5.    Every  person  duly  subpoenaed  as  a  witness,  who  ''S'",^A" 
shall   not  appear,  or  who  appearing  shall  refuse  to  testify,  EppSt or 
shall  forfeit  for  every  such  non-appearance  or  refusal  (unless""^'"- 
some  reasonable  cause  or  excuse  shall  be  shown  on  his  oath, 
or  the  oath  of  some  other  person),  a  sum  not  less  than  one 
dollar,  nor  more  than  ten  dollars. 

Sbc.  6.    Such  fine  may  be  imposed  by  the  justice,  upon  the  hm  &nd 
witness  being  before  him,  or  his  being  brought  before  him  on  '™i**o"- 
attachment;  and  tbe  justice  shall  thereupon  make  and  enter  Entry  in 
in  his  docket  a  minute  of  the  conviction  and  the  cause  thereof,  ''<«•(«. 
and  the  same  shall  be  deemed  a  judgment,  in  all  respects, 
at  the  suit  of  the  people  of  this  State. 

Sbc.  7.     Upon  the  imposition  of  such  flue,  and  in  default  Ejecutton 
of  payment  thereof,  with  costs,  the  justice  shall   forthwith  "'  ""' 
issue  an  execution  directed  to  any  constable  of  the  county, 
commanding  him  to  levy  such  fine,  with  costs,  on  the  goods 
and  chattels  of  tbe  delinquent,  and  for  want  thereof  to  take 
and  convey  bim  to  the  jail  of  the  county,  there  to  remain  imprison- 
until  he  shall  pay  such  fine  and  costs;  and  the  keeper  of  such  '°*°'" 
jail  shall  keep  such  delinquent  in  close  custody  in  such  jail, 
until  tbe  fine  and  costs  be  paid,  but  such  imprisonment  shall 
not  exceed  thirty  days. 

Sec.  8.    When  money  shall  be  collected  on  such  execution,  Dtoposition 
the  constable  shall  return  the  same  to  the  justice,  and  such  MiSciaf' 
justice  shall  pay  over  the  amount  of  such  fine  to  the  county 
treasurer,  to  be  distributed  according  to  law. 

Sec.  9.    Every  person  subpoenaed  as  aforesaid,  and  neglect- Uabtnty 
ing  or  refusing  to  appear  or  testify,  shall  also  be  liable  to  °'  *™»e™- 
the  party  in   whose  behalf  he  shall  have  been  subpoenaed, 
for  all  damages  which  such  party  shall  sustain  by  reason  of 
such  non-appearance  or  refusal,  and  in  all  cases  when  any  RBfund  at 
fees  pbaJI  bo  paid  to  any  person  for  attendance  or  travel  as  ""'        ,L 
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a  witoess,  and  such  person  shall  fail  to  attend,  he  shall  refund 
the  amount  paid. 

Of  the  Trial  of  Issues  of  Fact,  and  the  Incidents  Thereto. 

Sec.  10.  In  any  cnusc  before  a  justice,  if  no  jury  be  de- 
manded bj  either  parly,  the  justice  shall  proceed  to  try  the 
same,  to  hear  the  proofs  and  allegations  of  the  parties,  and 
to  determine  the  same  according  to  law,  as  the  right  of  the 
case  may  appear. 

Sec.  11.  Whenever  a  defendant  w6o  has  been  personally 
served  with  a  summons,  attachment  or  writ  of  replevin,  or 
who  shall  have  procured  an  adjournment  without  having 
joined  issue,  shall  neglect  to  appear  and  join  issue,  the  justice 
shall  proceed  to  hear  the  proofs  and  allegations  of  the  plain- 
tiff, and  determine  the  same  as  above  prescribed. 

Skc.  12.  After  an  issue  of  fact  joined,  and  before  the  justice 
shall  proceed  to  an  investigation  of  the  merits  of  the  cause, 
by  an  examination  of  a  witness,  or  the  hearing  of  any  other 
testimony,  either  of  the  parties,  or  the  attorney  of  either  of 
them,  may  demand  of  the  justice  that  the  cause  be  tried  by  a 
jury,  and  pay  to  the  justice  the  lawful  fees  of  the  jurors. 

Sixr.  13.  Upon  such  demand  and  payment  of  such  fees  to 
the  justice,  such  juslice  shall  direct  some  disinterested  con- 
stable, or  other  projwr  person  of  the  county,  to  write  down 
a  list  of  Ihe  names  of  eighteen  inhabitants  of  the  county 
qnalitled  to  serve  as  jurors  in  courts  of  record,  who  shall  be 
in  no  wise  of  kin  to  the  plaintiff  or  defendant  nor  inter- 
ested in  such  suit. 

Sbc.  14.  The  constable  or  other  person  directed  to  make 
such  list,  shall,  before  making  the  same,  be  sworn  by  the 
justice  to  select  such  persons  according  to  his  best  judgment, 
and  without  favor  or  partiality  to  either  party. 

Sec.  15.  From  such  list  each  party  may  strike  off  six 
names;  and  in  case  of  the  absence  or  refusal  of  either  party 
to  strike  ont,  the  justice  shall  strike  out  for  him  six  names 
from  said  list;  and  the  justice  shall  thereupon  issue  a  venire, 
directed  to  any  constable  of  the  county,  requiring  him  to 
summon  the  six  persons  whose  names  shall  remain  upon 
the  list,  to  appear  at  a  time  and  place  to  be  named  therein, 
to  make  a  jury  for  the  trial  of  the  action  between  the  parties 
named  in  such  venire;  and  the  constable  shall  serve  such 
venire  personally  on  each  juror  named  therein,  if  to  tie  found 
within  his  connty. 

Sec.  16.  The  parties  may  agree  upon  six  or  any  less  num- 
ber of  jurors  to  try  the  cause;  and  in  such  case  the  justice 
shall  direct  in  the  venire  the  summoning  of  the  persons  so 
agreed  upon,  who,  when  summoned  and  appearing,  shall  com- 
pose the  jury;  and  the  justice  shall  make  a  minute  of  such 
agreement  in  his  docket. 

Skc.  17.     If  any  of  the  jurors  named  in  the  venire  shall 
'  not  be  found,  or  shall  fail  to  appear  according  to  the  sum- 
mons, or  if  there  shall  be  any  legal  objections  to  any  onejc 
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who  shall  appear,  it  shall  be  the  dntj  of  the  constable,  od 
being  thereunto  directed  by  the  justice,  to  snmmon  a  sufficient 
number  of  talesmen  to  supply  the  deficiency. 

Sbc.  18.     Every  person  who  shall  be  duly  summoned  as  a  Ptn^tyfor 
juror,  and  shall  not  appear,  nor  render  a  reasonable  excuse  Jj^^^im 
for  his  default,  or  appearing  shall  refuse  to  serve,  shall  be  •»""•"  l""" 
subject  to  the  same  fine,  to  be  imposed  and  collected  with 
costs,  in  the  same  manner,  and  paid  over  for  the  same  use, 
as  heteint)efore  provided  in  respect  to  a  person  subpoenaed 
as  a  witness,  and  not  appearing,  or  appearing  and  refusing  to 
testify. 

Set.  19.    In  all  civil  cases  before  justices  of  the  peace,  each  Peremptory 
party  may  challenge  peremptorily  two  jurors,  either  from*'"" 
those  named  in  the  original  venire  or  from  those  called  as 


^BC.  20.     It  shall  be  a  good  cause  of  challenge  to  any  juror  CMueot 
in  any  justice  court  in  any  city,  township  or  village  in  this  ■*•"*'«•- 
State,  in  addition  to  the  other  causes  of  challenge  allowed 
by  law,  that  such  person  has  served  as  a  juror  in  any  justice 
court   in   any  such   city,  township  or  village  in   this  State 
two  times  within  one  year  previous  to  such  challenge. 

Sec.  21.     To  each  juror  the  justice  shall   administer  an  Oathtojunin. 
oath  or  afiirmation,  well  and  truly  to  try  the  matter  in  differ- 

euce  between    plaintiff,  and   ,  defendant, 

and  unless  discharged  by  the  justice,  a  true  verdict  to  give, 
according  to  law  and  evidence. 

Set.  22.    After  the  jury  shall  be  duly  sworn,  they  shall  sit  Jury  to 
together  and  hear  the  proofs  and  allegations  of  flie  parties, ''*" ''"*°''' 
which  shall  be  delivered  publicly  in  their  presence. 

Spr.   2-^.     Every   person   offered   as  a   witness,  before  anyo»thof 
testimony  l>e  given  by  him,  shall  he  duly  swnrn  or  afilrmed,  '"'°*"- 
that   the  evidence   he  shall   give   relaling  to   the  matter   in 
difference    t>etween     ,    plaintiff,    and     ,    de- 
fendant, shall  be  the  tnith,  the  whole  iruth,  and  nothing  but 
the  truth. 

Kec.  24.     If  a  witness,  on  heing  produced,  shall  he  objected  Objection*  to 
to   as   incompetent,    such    objection   shall   be   tried   and   de- ^^^^|£^, 
termined  by  the  justice ;  and  evidence  may  be  given  in  support  '"'*  'f"^- 
of  or  against  such  objection,  as  in  other  cases,  and  the  pro- 
posed witness  may  be  examined  on  oath  by  the  party  object- 
ing- 

Rjx.  25.  Any  party  causing  witnesses  to  be  subpoenaed,  Unneceatry 
and  not  swearing  and  examining  them,  if  in  attendance,  shall  howp^! 
pay  the  costs  occasioned  thereby,  unless  the  use  of  such 
witnesses  be  disvtensed  with  by  the  admission  of  the  opposite 
party;  any  party  calling  more  than  Iwo  witnesses  to  a  fact 
not  contradicted  by  any  other  witness,  shall  pay  the  costs 
(H'casioned  by  such  supernumerary  witness, 

Keo.  2fi,     When  any  written   instrument,  purjiorting  to  be  Execution 
executed  by  one  of  the  parties,  is  declared  upon  or  set  off.  tostnuioMt 
it  may  be  used  in  eviden<'e  on  the  trial  of  the  cause  against  ™*^°****| 
such  party,  without  proving  its  execution,  unless  its  executipn^^ed'  "  T 

ono      .  ^^  l^ 
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be  denied  bj  oath  at  the  tioie  of  declariog,  or  pleading,  or 
giving  notice  of  Bet-off.  if  suoh  instrument  shall  be  produced 
and  filed  with  the  justice. 

Sdc.  27.  A  failure  or  want  of  consideration,  in  whole  or 
in  part,  may  be  given  in  evidence,  in  any  action  or  set-off 
upon,  or  arieing  out  of  any  contract,  except  negotiable  instru- 
ments, negotiated  before  they  became  due,  to  persona  not 
having  notice  of  such  defense;  in  actions  upon  such  contracts, 
evidence  of  a  partial  failure,  or  want  of  consideration,  shall 
not  be  admitted,  unless  notice  of  such  defense  shall  be  given. 

Sec.  28.  When  an  action  is  brought  against  two  or  more 
g.  defendants,  the  plaiutilT  shall,  at  any  lime  before  the  final 
submission  of  the  case,  be  allowed  to  discontinue  as  against 
any  of  the  defendants  upon  payment  of  costs  to  them,  as  in 
case  of  non-suit  and  upon  such  other  terms  as  the  justice, 
before  whom  the  case  is  pending,  shall  direct.  And  the  plain- 
tiff may  thereupon  amend  his  declaration  and  proceed  against 
the  other  defendant  or  defendants  in  like  manner  as  if  the 
action  had  originally  been  brought  against  them  alone.  But 
in  case  an  action  is  brought  against  two  or  more  defendants, 
the  plaintiff  shall  not  l>e  required  to  discontinue  as  to  any  of 
them,  but  the  jury  shall  show  by  their  verdict,  or  the  justice 
by  his  finding,  in  a  trial  by  the  justice  without  a  jury,  which 
of  them  are  and  which  are  not  liable  to  tbe  plaintiff,  and 
judgment  shall  be  given  accordingly. 

^Bc.  29.  After  hearing  the  proofs  and  allegations,  the  jury 
shall  l>e  kept  together  in  some  convenient  place,  under  the 
charge  of  a  constable,  until  they  shall  agree  upon  their 
verdict,  and  for  that  purpose  the  justice  shall  administer  to 
such  constable  the  following  oath:  "You  do  swear,  (or 
affirm,  as  the  case  may  be),  that  you  will,  to  the  utmost  of 
your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial, 
in  some  private  and  convenient  place,  without  meat  or  drink, 
except  such  as  shall  be  ordered  by  me;  that  you  will  not 
suffer  any  communication,  orally  or  otherwise,  to  be  nade  to 
them;  that  you  will  not  communicate  with  them  yourself, 
orally  or  otherwise,  unless  by  my  order,  or  to  ask  them  if  they 
have  agreed  on  their  verdict,  until  they  shall  be  discharged; 
and  that  you  will  not.  before  they  render  their  verdict,  com- 
municate to  any  person  the  state  of  their  deliberations,  or  the 
verdict  they  have  agreed  upon." 

Rec.  30.  When  the  jurors  have  agreed  upon  their  verdict, 
they  shall  deliver  the  same  to  the  justice  publicly,  a'nd  there- 
upon the  justice  shall  enter  the  same  in  his  docket,  and 
render  judgment  thereon. 

Sec.  31.  Whenever  a  justice  shall  be  satisfied  that  a  jury 
sworn  in  any  cause  before  him  cannot  agree  on  their  verdict, 
after  having  been  out  a  reasonable  time,  he  may  discharge 
them;  and  thereupon  a  new  jury  shall  be  selected  and  sum- 
moned as  hereinbefore  directed,  within  forty-eight  hours,  un- 
less the  parties  agree  upon  a  longer  time,  or  consent  that  the 
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justice  may  render  jiidgmeot  od  the  evideni'e  already  before 
liim,  which,  in  such  case,  he  may  do. 


("UAPTKK  LXXI. 

Of  Judgments  aud  TrHnstTiiits  Thereof. 

SEmoN  1.     Judgment  of  nonsuit  with  costs,  shall  be  ren-  Judgmeni of 
dered   against    the  plaintiff   pmsecutinp  an   action   before  a  ™"''™"' 
justice  of  the  [leace  in  the  following  oases: 

1.  If  he  discontinue  or  withdraw  his  action; 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within 
one  hour  after  the  same  was  returnable; 

'A.  If,  after  an  adjournment,  he  fail  to  apitear  within  one 
hour  after  the  time  to  which  the  adjournment  shall  have 
been   made ; 

4,     If   he   become   nonsuited   on    the   trial, 

Sdc.  2,     Judgment  for  (he  defendant,  with  costs,  shall  be  Judemannar 
rendered,  whenever  a  trial  has  been  had  and  it  be  found  by  •'"'eodaiit. 
verdict,  or  by  the  decision  of  the  Justice,  that  the  plaintiff 
has  no  cause  of  action  against  the  defendant. 

Sec.  3.  Whenever  a  judgment  shall  be  rendered  by  any  cosh 
justice  of  the  peace  against  any  |mriy.  unless  otherwise 
herein  provided,  it  shall  be  with  costs  of  suit;  but  the  whole 
amount  of  all  the  iteniK  of  the  costs  taxed  in  favor  of  the 
prevailing  party,  exclusive  of  jury  fees  and  fees  of  the  oflSeer 
for  summoning  and  attending  the  jury,  and  exclusive  of  the 
attorney  fee  provided  for  in  the  next  section,  shall  not  exceed 
ten  dollars. 

Hoc.  4.     In  all  cases  when   a  contested  trial  takes  place.  Attorney  fee. 
in  addition  to  all  other  costs  allowed  by  law.  if  the  prevail- 
ing party  was  represented  by  a  regularly  licensed  attorney 
and  counselor,  such  (Kirty  shall  fie  entitled  to  tax  the  sum 
of  five  dollars   as  an   attorney   fee:     Prov'uled.  That   in  no  proTiw. limit 
case  shall  the  plainfilT  tax  a  greater  attorney  fee  than  the""** 
amount  of  judgment  recovered,  exclusive  of  costs. 

Sec.  5.  No  costs  shall  be  recovered  by  the  plaintitT  incoBtaupan 
actions  upcm  judgments  rendered  in  this  State,  unless  good  fJJ'JifJS™** 
cause  shall  be  shown  therefor  upon  oath. 

Se3c.  fi.     If  pro»-ess  shall  have  issued  against  two  or  more  Vionaa 
[tcrsons.   jcdntly    indebted,   and    shall    have    been    perstmally  5f 'more'anlj 
served  u|>on  either  of  the  defendants,  the  defendant  who  may  ^i"^"" 
have  been  sei-vod  with  process,  simll  answer  to  the  plaintiff, 
and   the  judgment  in  such  case,  if  rendered  in  favor  of  the 
plaintiff,  shall  be  against  all  the  defendants,  in  the  same 
manner  as  if  all  had  been  sened  with  process;  but  execution 
shall  issue  only  in  the  manner  hcreinaffer  directed. 

Skt,  7.    Such  judgment  shall  be  conclusive  evidence  of  the  Enecior 
liability  of  Ihe  defendant   who  was  i>erBona?ly  served   with  il^Si!" 
process   in   the  suit,  or  who  ap|)enre(1   therein ;   hut  against 
every  other  defendant,  it  Bhall  be  evidence  only  of  the  extent  l  , 
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of  the  plaintiff's  demand,  after  the  liability  of  such  defeodant 
shall  have  been  established  by  other  evidence. 

Sex:.  8.  In  cases  where  a  plaintiff  shall  be  non-suited,  dis- 
continue or  withdraw  his  action,  and  where  a  judgment  shall 
be  confessed,  and  in  atl  cases  where  a  verdict  shall  be  ren- 
dered, or  the  defendant  shall  be  in  custody  at  the  time  of 
hearing  the  cause,  the  justice  shall  forthwith  render  judgment 
and  enter  the  same  in  his  docket;  in  all  other  cases  he  shall 
render  judgment  and  enter  the  same  in  his  docket,  within 
four  days  after  the  cause  shall  have  liecn  submitted  to  him 
for  his  flnal  decision. 

Sec,  fl.  When  a  balance  shall  be  found  in  favor  of  a  party, 
either  by  the  verdict  of  a  jury  or  u|>on  a  hearing  before  the 
Justice,  exceeding  the  sum  for  which  the  justice  is  authorized 
to  give  judgment,  such  party  may  remit  and  release  the  excess, 
and  may  take  judgment  for  the  residue, 

Sdc.  Ifl,  Whenever  an  execution  may  by  law  be  issued 
upon  any  judgment  rendered  by  a  justice  of  the  peace,  tor 
twenty  dollars  or  over,  exclusive  of  costs,  the  party  in  whose 
favor  such  judgment  shall  have  been  rendered,  his  executor, 
administrator  or  assignee  or  the  attorney  of  either  of  the 
parties  may  make  and  deliver  to  the  justice  of  the  peace 
having  the  control  of  such  judgment,  an  affidavit,  setting  forth 
in  substance,  that  the  deponent  knows,  or  has  good  reason  to 
believe,  and  does  believe,  that  there  arc  not  sufficient  goods 
and  chattels  liahle  to  execution  to  satisfy  such  judgment, 
within  the  county  in  which  such  judgment  was  rendered, 
belonging  to  snch  person  or  persons  against  whom  such  exe- 
cution may  issue;  and  thereupon  it  shall  be  the  duty  of  the 
justice  of  the  peace  having  the  control  of  such  judgment, 
rendered  by  himself  or  any  other  justice,  on  the  demand  of 
any  person  in  whose  favor  the  same  shall  have  been  rendered, 
his  assignee  or  the  attorney  of  either  of  the  parties  to  give 
a  certifled  transcript  of  such  judgment  and  of  the  proceedings 
in  the  casp.so  far  ns  they  appear  upon  the  docket,  and  the 
original  affidavit  required  by  the  provisions  of  this  section. 

Hbt.  11.  If  the  plaintiff,  his  assignee,  or  the  agent  or  at- 
torney of  either  of  the  parties  shall  make  an  affidavit  stating 
the  amount  due  upon  such  judgment,  it  shall  l>e  the  duty 
of  the  clerk  of  Ihe  circuit  court  for  the  county  in  which 
sui'h  judgment  shall  have  been  rendered,  to  file  such  transcript 
in  his  office  when  reiguested,  and  to  enter  and  docket  the 
judgment  in  a  hook  to  he  kept  by  him  for  that  purpose,  noting 
therein  the  time  of  receiving  it  and  the  amount  sworn  to  be 
due. 

Sec.  12,  Such  judgment  shall  have  the  same  effect  as  a 
judgment  rendered  in  the  circuit  court,  and  may  in  the  same 
manner  be  enforced,  discharged  and  canceled;  and  execution 
may  be  issued  thereon  against  both  the  surety  and  the  person 
against  whom  the  judgment  was  rendered,  or  either  of  them, 
in  the  same  manner  as  if  execution  were  to  be  issued  by  the 
justice.  I 
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Sec.  13.    Whenever  an  e-votiition  may  by  law  be  issued  iiiion  Transcript 
any  judgment  leudei-eii  by  a  justice  of  tlie  peace,  Ihe  party  [J°S'iie''munt3 
in  whose  favor  Buch  judgment  shall  have  been  rendered,  '"'^  ^oiher*"' 
agent,  attorney  or  assignee,  may   make  and  deliver  to  the  county, 
justice  of  the  peace  having  control  of  such  judgment,  an 
affidavit  stating  the  amount  due  on  »aid  judgment,  including 
a  transcript  fee  of  two  dollars,  which  must  be  paid  to  the 
justice  before  any  transcript  shall  issue,  and  setting  forth  in 
substance  that  the  deponent  knows  or  has  good   reason   to 
believe  and  does  believe   that   there  is  not  sufficient  goods 
and  chattels  liable  to  execution  within  the  county  in  which 
said   judgment   was   rendered,   belonging  to   any   person   or 
persons  against  whom  such  execution  may  issue. 

8bc.  14,    Thereupon  it  shall  be  the  duty  of  said  justice  to^J^*" 
make  a  certified  transcript  of  such  judgment  and  the  pro- iranM:ript. 
ceedings  in  the  case  so  fur  as  they  shall. up)>ear  on  bis  docket, 
with  a  statement  of  the  atnouut  sworn  to  be  due  thereon, 
and  send  the  same  with  a  fee  of  one  dollar,  by  mail,  postage 
prepaid,   to  any  justice  of  the  i>eace   within   this   Stale   to 
whom  he  shal)  be  i-eijuested  to  send  the  same  by  the  party 
procuring  it:    ProvkUtd,  That  no  transcript  shall  issue  upon  Provtoo. 
such  judgment,  when  there  was  no  pei-sona)  service.  £^??i^e' 

Sbc.  15.     It  shall  be  the  duty  of  the  justice  of  the  peace  Justice 
to  whom  such  transcript  shall  be  sent,  on  receipt  of  the  same  tra^ript. 
to  enter  said  judgment  iu  full  lipon  his  docket,  noting  thereon 
the  time  of  receiving  it,  and  the  amount  sworn  to  be  due 
thereon. 

Sbc.  1G.    Such  judgment  shall  have  the  same  force  and  effect  p?^°' 
as  if  it  had  been  rendered  by  the  justice  so  receiving  it  in  ""*"*"  ■ 
the  first  instance,  and  may  iu  the  same  manner  be  enforced, 
discharged,  and  canceled,  and  execution   may   issue  for  the 
amonnt  due  as  upon  any  other  tike  judgment  on  said  docket. 


CHAPTER  LXXII. 

Of  Executions. 

Sbction  1.     Upon  any  judgment  being  rendered  before  a  lameBnd 
justice  of  the  peace,  he  shall  issue  execution  thereon,  if  re-  ™'"™ 
quested,  at  the  time  and  in  the  manner  hereinafter  prescribed, 
which  shall  be  dated  on  the  day  when  it  actually  issued,  and 
be  made  returnable  in  sixty  days  thereafter, 

Sbc,  2.     Such  execution  shall  be  directed  to  any  constable  To  whom 
of  the  same  county,  and  shall  command  him  in  the  name  of    "^ 
the  people  of  the  State  of  Michigan,  to  levy  the  debt  or  dam- 
ages, with   interest  and  costs,  of  the  goods  and  chattels  of  Command, 
the  person  or  persons  against  whom  the  same  shall  be  issued 
(excepting  such  goods  and  chattels  as  are  by  law  exempted 
from  execution),  and  bring  the  money  before  such  justice. 


at  tbe  time  and  place  therein  to  be  mentioned,  to  render  to 
the  part;  who  recovered  the  same.  ** 


ioogle 
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Skc.  ;1.  Ill  nil  Ciises  where,  l»y  tlie  pi-ovisioDs  »f  tliia  chap- 
ter, mi  oxccntioii  may  issue  against  the  body  of  any  person, 
it  shall,  if  the  jiidgnient;  creditor  require  it,  contain  a  further 
i-ominand  to  the  constable,  that  if  no  such  goods  or  chattels 
can  be  found,  or  not  snfticient  to  satisfy  such  execution,  he 
shall  take  the  body  of  the  person  against  whom  the  same 
shall  be  issued,  and  convey  him  to  the  common  jail  of  the 
county,  there  to  remain  until  such  execution  shall  be  paid 
and  satisfied,  or  he  be  discharged  by  due  course  of  law. 

8ec.  4.  When  the  defendant  in  an  execution  shall  die  after 
levy  and  before  sale,  the  pro|»erty  levied  on  shall  be  sold  in 
the  same  manner  as  if  he  were  alive;  but  if  no  levy  has  been 
made  in  such  case,  such  execntion  shall  be  returned  without 
further  proceedings;  but  if  an  execution  shall  have  issued 
against  several  defendants,  and  H4mip  of  them  die  thereafter, 
the  execution  may  he  executed  upon  the  property  of  the 
surviving  defendants  or  any  of  them  if  he  shall  have  been 
personally  served  with  procexs  or  xhall  have  apjieared  in  the 
action. 

Hec.  ti.  If  the  plaintifT  die  after  the  execution  has  issued, 
the  same  shall  be  executed  and  retunip<l  as  if  the  plaintiff 
were  living. 

Sw.  It.  An  execution  issued  by  a  justice  of  the  peace  may 
authorize  the  arrest  and  Imprisonment  of  the  {lerson  against 
whom  the  judgment  is  rendered,  iu  the  following  cases: 

1.  When  the  action  in  which  such  judgment  was  rendered 
shall  have  l)een  commenced  by  warrant; 

2.  When  the  judgment  was  rendered  in  an  action  of 
replevin,  or  action  on  the  case  for  tort; 

3.  In  case  of  fraud  or  breach  of  trust,  when  the  debt 
arises  on  contract,  or  is  founded  on  a  contract,  express  or 
implied ; 

4.  In  actions  for  money  ct»ilected  by  public  officers,  or  in 
any  professional  employment; 

5.  When  the  plaintiff,  or  some  one  in  his  behalf,  shall,  at 
or  after  the  time  of  i-endering  (he  judgment,  make  and  file 
with  the  justice  an  affidavit,  setting  forth  the  facts  and 
circumstances  which  would  have  entitled  him  to  a  warrant 
against  the  defendant,  according  to  the  provisions  of  this 
act,  or  such  facts  and  circumstances  shuU  appear  from  the 
proceedings,  or  the  evidence  on  the  trial  of  the  cause. 

Si'X\  7.  In  the  cases  meulloiied  in  the  precetling  section, 
and  also  in  suits  commenced  by  attachment,  or  in  suits  to 
recover  for  the  personal  work  and  labor  of  the  defendant, 
or  any  member  of  his  family,  execution  shall,  on  application 
of  the  pei-son  in  whose  favor  the  judgment  was  reijdered, 
his  agent  or  attorney,  be  issued  forthwith  after  the  rendition 
of  the  judgment. 

Sec.  S.  Upon  all  judgments  rendered  by  justices  of  the 
peace,  except  in  the  cases  mentioned  in  the  two  last  pre- 
ceding sections,  executions  shall  issue  at  the  expiration  of 
five  days  from  the  rendering  of  the  judgment;  and  such  exe- 
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ciitiim  sliall  Dot  insue  sooner  without  the  consent  in  writiDK, 
uf  the  person  against  whom  the  judgmeot  was  obtained, 
or  the  proof  in  the  next  section  speeifled. 

Snc.  9.    If  the  party  obtaining  such  judgment  shall  make  tamedw*^ 
it  appear  by  his  own  oath,  or  other  competent  testimony,  c»i»6«iwsSii. 
to  the  satisfaction  of  the  justice,  that  such  party  will  be 
in  danger  of  losing  the  amount  recovered  by  him,  unless  exe- 
cution issue  sooner  than  is  prescribed  in  the  last  preceding 
section,  such  justice  shall   issue  execution   immediately. 

8ec.  10.    Application  for  such  execution  may  be  made  at  the  Appiic»tion, 
time  of  rendering  the  judgment;  or,  if  a  reasonable  notice 
be  given  to  the  adverse  party  of  the  intention  to  apply  for 
such  execution,  such  application  may  be  made  at  any  time 
after  the  judgment  shall  have  been  rendei-efl. 

Bbc.  11.    When  a  judgment  shall  be  obtained  against  joint  ^oMtion 
debtors  upon  process  which  was  not  jwrsonally  served  upon  SImmb'oii 
all  the  defendants,  execution  may  be  issued  in  form  against  ^JJJJl:^' 
all;  but  the  justice  shall  indorse  thereon  the  names  of  such  served  on  lU. 
of  the  defendants  who  did  not  appear  in  the  suit,  as  were 
not  personally  served  with  process  of  warrant,  summons  or 
attachment. 

See.  13.  Such  execution  shall  not  be  served  upon  the  per- hqw execution 
sons  of  the  defendants  whose  names  are  endorsed  thereon;  "'"^*^- 
nor  shall  it  be  levied  upon  the  sole  property  of  any  such  de- 
fendant, who  neither  appeared  in  the  suit  nor  was  personally 
served  with  such  process;  but  it  may  be  collected  of  the 
several  property  of  any  defendant  who  appeared  or  was 
served  personally  with  process,  or  of  the  joint  or  copartner- 
ship property  of  all  the  defendants, 

8bc.  1^.    If  any  execution  be  returned  unsatisfied  in  whole  inua  of 
or  in   part,  a  further  execution   for  the  amount   remaining  eiecutum  or 
due  may  be  issued  upon  the  request  of  the  plaintiff,  or  party  JJ^gng 
interested   therein,   or  the  justice   may   renew   the  same  by 
an  endorsement  thereon  to  that  effect,  signed  by  him,  and 
dated  when  the  same  shall  be  made,  which  shall  be  deemed 
to  renew  the  execution  in  full  force,  in  all  respects,  for  sixty 
days;  if  any  part  of  such  execution  has  been  satisfied,  the 
justice   shall   indorse   on  the  execution   the   sum   remaining 
due  thereon. 

Bbc.  14.     An  execution  may  be  issued  upon  any  judgment  UmimioQot 
recovered  before  a  justice  of  the  peace,  at  any  time  within  exeoiiioa. 
six  years  after  such  judgment  shall  have  been  rendered,  for 
the  collection  of  the  whole  or  any  part  of  such  judgment 
remaining  unpaid. 

Sec.  15.    Whenever  it  shall  appear  from  the  docket,  or  on  wiien 
the  trial,  that  any  of  the  defendants  are  sureties,  the  justice  S^S'nSl  lo 
shall  note  the  same  on  the  execution;  and  it  shall  be  the  ^e  levied  on. 
duty  of  the  officer  executing  the  same,  first,  to  levy  on  the 
goods  of  the  principal,  and  if  enough  of  such  goods  can  be 
found  to  satisfy  the  execution,  no  levy  shall  be  made  on  the 
goods  of  the  surety.  CtOOqIc 
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IndonemeDt 


to  be  removed 
Irom  county . 


CoMof 


Sbc.  Iti.  Every  officer  having  an  executiun  in  his  hands 
for  collection,  upon  an  affidavit  being  served  upon  him,  made 
by  any  co-defendant  in  euch  exectition,  his  agent  or  attorney, 
showing  the  principal  debtor  therein,  shall  first  exhaust  all 
the  persona)  estate  of  said  principal  debtor,  which  may  be 
turned  out  by  any  one  of  the  defendants,  before  selling  the 
property  of  any  other  defendant  who  may  be  surety  iu  the 
demand  upon  which  the  judgment  was  rendei'ed. 

Sec.  17.  The  constable,  after  taking  goods  and  chattels 
into  custody  by  virtue  of  au  execution,  shall  indorse  thereon 
the  time  of  levying  the  same,  and  immediately  give  public 
notice  by  advertisement  signed  by  himself,  and  put  up  at 
three  public  places  in  the  city,  village  or  township  where  such 
goods  and  chattels  were  levied  upon,  and  in  case  the  sale 
be  made  in  any  other  city,  village  or  township  than  that  in 
which  the  levy  was  made,  also  in  the  city,  village  or  township 
where  said  goods  and  chattels  are  to  be  sold,  when  and  where 
they  will  be  exposed  for  sale;  and  the  said  officer  shall  in_ 
no  case  i-emove  said  goods  and  chattelw  out  of  the  county 
whei-e  said  levy  shall  have  been  made. 

Sec.  18.  Huch  notice  shall  descrilw  the  goods  and  chattels 
and  shall  contain  the  names  of  the  parties  to  the  suit  upon 
which  the  execution  issued,  and  shall  be  put  up  at  lea-nt  five 
days  before  the  time  appointed  for  the  sale. 

8bc.  19,  At  the  lime  and  place  so  api>oiuted,  or  at  such 
other  time  as  the  sale  may  be  adjoni-ned  to  within  the  life 
of  the  execution,  the  goods  and  chattels  being  pi-esent,  and 
pointed  out  to  the  inspection  and  examination  of  the  bidders, 
the  constable  shall  expose  them  for  sale  at  vendue  to  the 
highest  bidder. 

Sec.  2t).  The  constable  shall  relnini  the  execution,  and  pay 
the  debt  or  damages,  and  the  costs  levied,  to  the  justice  who 
issued  the  same;  or  in  case  of  his  death,  absence  or  removal 
from  office,  then  to  the  justice  having  the  custody  of  his 
docket,  returning  the  surplus,  if  any,  to  Ihe  [>er8on  against 
whom  the  execution  issued. 

Sbc.  21.  When  an  officer  shall  have  begun  to  serve  an 
execution  issued  out  of  any  justice  court,  cm  or  before  the 
return  day  of  such  execution,  he  may  complete  the  service 
and  return  thei'eof  after  such  return  day. 

Sbc.  22.  No  constable  shall  levy  upon  any  prof^erty  or  im- 
prison a  defendant,  upon  any  execution,  after  the  time  limited 
therein  for  its  i-eturn,  except  as  is  provided  in  the  preceding 
section. 

Sec.  23.  When  any  cattle  or  other  live  stock  shall  be  taken 
in  execution,  it  shall  be  the  duty  of  the  justice  who  issued 
the  execution  or  other  justice  chai-ged  with  the  duty  of  collect- 
ing the  judgment  whereon  such  execution  issued,  to  allow 
Ihe  constable  for  keeping  of  the  same,  a  reasonable  compen- 
sation, to  be  taxed  and  collected  as  other  costs  in  the  suit. 

Sbc.  24.  Whenever  any  constable  shall,  by  virtue  of  any 
attachment  or  execution  issued  by  any  justice  of  the  peace, 
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levy  upon  any  peaohen.  blackberries,  raspberries,  strawlierries, 
or  other  perishable  property,  he  shall  forthwith  make  his 
reliim  to  said  justite,  who  by  a  writteo  order  shall  authorize 
the  constable  to  sell  Fiaid  property  at  such  time,  place  and 
manner  as  said  justice  shall  deem  most  beneficial  to  the  de- 
fendant. 

Sbi\  I'B.     No  sale  shall  be  made  under  the  provisions  of  c«ut  to 
the  preceding  se<-tion,  except  upon  the  written  order  of  the  ^.^ 
court  from  which  proceedings  shall  have  been  issued,  author- 
izing such  sale  at  such  time,  place  and  manner  as  said  court 
shall  decree  most  beneficial  (o  Ihe  defendant:  Prorided.  That  ^1^,.,. 
the  cnurt  shall  direct  that  notice  be  given  to  the  defendant,  or  "" 
his  agent,  of  the  time  and  place  of  such  sale,  and  the  court 
shall  direct  how  the  notice  shall  be  given. 

8nc.  2fi.    No  constable  shall,  directly  or  indirectly,  purchase  No  coiuMbie 
any  goods  or  chattels  upon  any  sale  made  by  him  upon  exe-      '"' 
cution:  and  every  such  purchase  shall  be  ahnotutely  void. 

8i?f.  27.    For  want  of  sufficient  goods  and  chattels  whereon  wjon  to  ttke 
.to  levy,  the  constable  shall,  in  the  cases  authorized  by  law,  deimidant. 
if  the  execution  require  It,  take  Ihe  body  of  (he  person  against 
whom  the  execution  shall  have  issued,  and  convey  him  to  the 
common  jail  of  the  county,  the  keejier  whereof  is  hereby  re- 
quired to  keep  such  i)erson  in  safe  custody  in  jail,  until  the 
debt  or  damages  and  costs  shall  be  paid,  or  he  be  thence  dis- 
charged by  due  course  of  law :     Prtn-idfd,  That  section  forty-  ^j""' 
nine  of  chapter  twenty-flve  of  this  act  shall  be  applicable  in  appi^ie. 
such  case. 

Sw,  2S.     If  a  constable  shall  neglect  or  refuse  to  r^tnni '^^J^,^ 
an   execution,   and   pay  over  the  moneys  by   him   collected," 
within  five  days  after  such  execution  shall  have  been   paid, 
or  shall  neglect  to  levy  an  execution,  or  otherwise  execute 
the  same  according  to  law,  the  party  in  whose   favor  such 
execution  was  issued,  or  who  shall  be  entitled  to  such  moneys, 
may   mnintatn   an   action   of  assumpsit,   in   his   own    name, 
up<m  the  instrument  of  security  given  by  such  constable  and 
his  sureties;  and  in  such  suit  the  amount  of  the  execution,  i^buitr 
with  interest  from  the  time  of  the  rendition  of  the  judgment  °"     "  ' 
upon   which    the  same   was  issued,  shall   be  recovered;  and 
execution  shall  issue  forthwith. 

8nr.  2ft.     Kvery   constable   to  whom   any  execution  shall  S^SSH^IS^ 
have  been   delivered,  and  whose  term   of   office  shall  expire  expintion 
before  the  time  within  which  the  return  or  collection  of  such ''"*"°' 
execution   is  re«|uiped   by  law,  shall   proceed   thereoa  in   the 
same  manner,  and  shall  have   Ihe  same   powers  in   relation 
thereto,  as  if  his  term   of  offi<'e  had  not  expired;  and  **"*^1' ^^jS^^L 
constable  and  his  sureties  shall  be  liable  for  any  neglect  of 
duty,  and  for  moneys  collected  upon  such  execution,  in  the 
same  manner  and  to  the  same  extent  as  if  the  terra  of  office  of 
such  constable  had  not  expired. 

Smc.  ^0.  Tf  any  constable  to  whom  any  execution  shall  S^^^|-; 
have  been  delivered,  shall  die,  l>ecome  insane,  or  by  sickness,  before  eiecu- 
or  otherwise,   be  incapable  of  completing  the  service  and ''"'"'"^'' 
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return  thereof,  before  such  writ  shall  have  been  fully  exe- 
cuted, any  other  constable  may  proceed  thereon  in  the  same 
manner  that  the  constable  to  whom  such  writ  was  originally 
delivered  might  have  done. 
Set  HIT  of  Sec.  31.     Executions  between  the  same  parties,  upon  judg- 

S«8j™i*one      tnents  recovered  in  their  own  right,  may  be  set  off,  one  against 
another.  another,  if  required  by  either  party,  in  the  foliowing  manner : 

When  one  of  the  executions  is  delivered  to  a  constable  to 
be  served,  the  person  who  is  the  debtor  therein  may  deliver 
his  execution  to  the  same  constable,  and  Buch  constable  shall 
apply  the  amount  thereof,  so  far  as  it  will  extend,  or  so  far  as 
may  be  necessary,  to  the  satisfaction  of  the  first  execution ; 
and  the  balance  due  on  the  larger  execution  shall  be  collected 
and  paid  in  the  same  manner  as  if  there  had  been  no  set-off. 
Disposition  8ec.  32.     In  all  cases  where  any  surplus  money  remains 

oiaurpiu^  from  the  sale  of  any  property,  upon  execution  after  the 
satisfaction  of  the  judgment  and  costs,  such  surplus  money 
shall  be  paid  to  aud  remain  in  the  hands  of  the  justice  by 
whom  such  judgment  was  rendered,  to  be  paid  defendant  in 
execution  at  any  time  when  called  for  within  two  months 
from  the  receipt  of  the  same  by  said  justice:  Provided,  That, 
if  said  defendant  does  not  call  for  said  surplus  money  within 
two  months  aforesaid,  it  shall  be  the  duty  of  the  justice 
having  charge  of  the  same,  to  deposit  such  surplus  money 
in  the  treasury  of  the  township,  giving  notice  to  (he  clerk 
of  the  township  in  which  such  judgment  was  rendered,  whose 
duty  it  shall  be  to  charge  the  same  to  the  treasurer  of  the 
township. 

Sec.  i^.  If  the  defendant,  bis  agent  or  his  legal  representa- 
tive, entitled  to  the  possession  of  such  money,  shall  appear 
within  six  years  after  the  rendition  of  such  judgment,  and 
establish  by  his  own  affidavit  or  otherwise,  to  the  satisfaction 
of  the  township  treasurer,  his  right  thereto,  then  he  shall 
be  entitled  to  receive  the  money,  and  shall  give  his  receipt 
therefor;  and  the  township  board  when  settling  with  such 
ProTiso,  treasurer,  shall  give  him  credit  for  said  receipt;     Provided, 

5'y"^"iV°    That  in  cities,  the  money  shall  be  paid  into  the  city  treasury 
with  like  eflfect  and  like  notice  as  above  provided  in  the  pay- 
ment into  the  township  treasury, 
ciuuier  Sec.  34.    The  provisions  of  chapter  twenty-three  of  this  act, 

«i[Jlc»blo.  (,Q  fgp  3„  f[jgy  relate  to  (he  liability  of  personal  property  to 
levy  under  execution  an  exemption  therefrom,  and  the 
manner  of  inventorying,  appraising  and  selling  such  property, 
and  setting  out  such  exemptions  shall  be  applicable  in  cases 
of  attachment  and  executions  issued  from  justice  courts. 
Section  Se)C.   35.     The  provisions   of  section   fifty-five  of  chapter 

applicable.       twenty-three  of  this  act,  relative  to  levies  upon  growing  grain, 
or  unharvested  crops,  ehall  be  applicable  to  executions  issued 
by  justices  of  the  peace. 
How  See.  36.    No  execution  shall  be  issued  upon  any  judgment 

anfnSt  muni,    rendered  against  a  municipal  corporation,  but  the  proceedings 
^oroed  '''"'  *^^  enforcement  of  any  such  judgment  shall  be  as  pro-j 

vided  in  chapter  twenty-four  of  this  act.  '^It 


deposit  Id 
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CHAPTER  LXXIII.. 


Of  Civil  Warrants. 

Section    1.     The   plaintiff   in   actions   arising   ont   of,   or  when 
founded  upon  cimfract,  shall  he  entitled  to  a  warrant,  npon  ^Jj^iy^to 
filing  with  the  justice  an  affidavit  made  by  the  plaintiff,  orwariant. 
^me  one  in  hi.s  hehalf,  that  the  plaintiff  has  good  reason  to 
believe; 

1.  That  plaintiff  has  a  demand  againut  the  defendant  for 
money  collected  by  him  as  a  public  ofBcer;  or 

2.  That  the  plaintiff  has  a  demand  against  the  defendant 
for  damages  arising  from  the  misconduct  or  neglect  of  the 
defendant  in  any  prufostiional  employment  or  public  office;  or 

S,  That  there  was  fraud  or  breach  of  trust;  or  that  de- 
fendant does  not  reside  in  this  State,  and  has  not.  for  one 
month  immediately  preceding  the  time  of  making  the  appli- 
cation. 

Sbc.  2.  In  actions  other  than  those  founded  on  judgment  mother  esses, 
or  contract,  Ihe  plaintiff  shall  be  eulitled  to  a  warrant,  if  he 
or  some  |icrson  in  his  behalf  shall  make  and  file  with  the 
justice  an  affidavit  s{>ccifying  the  nature  of  the  demand, 
and  containing  a  statement  that  the  dejionent  has  good 
reason  to  believe:    Either 

1.  That  Ihe  defendant  has  committed  a  trespass,  or  other 
wrong,  to  the  damage  of  the  plaintiff;  or 

2,  Thai  the  defendant  has  incurwd  a  jienalty  or  forfeiture 
by  the  violati^m  of  scHue  law  of  this  State,  which  the  person 
filing  such  affidavit  has  a  right  to  prosecute  in  the  name  of 
the  |>eopk'  of  this  Stale,  or  otherwise. 

SKr.  ;t.  In  all  cases  on  application  for  a  warrant  under  the  Affidyit  to 
third  subdivision  of  secliou  one  of  this  chapler,  Ihe  person  circumstanoM 
applying  thei-efor  shall,  by  affidavit,  show  Ihe  facfs  and  cir- 
cumstances within  the  knowledge  of  the  |)erHon  making  snch 
affidavit  <-onsliluling  the  grounds  of  the  application,  whereby 
the  justice  may  the  better  judge  of  the  necessily  and  pro- 
priety of  issuing  such  warrant. 

Sw.  4,  A  warrant  shall  lie  dii-eded  l«  any  constable  of  the  comnund 
county  in  which  (lie  justice  issuing  the  same  resides,  and '^  """*"' 
shall  commaiiti  such  ctmslable  to  take  the  defendant,  and 
bring  bint  forlliwith  liefoi-e  such  justice,  lo  answer  Ihe  plain- 
liff  in  a  plea  to  he  mentioned  therein,  and  shall  require  him, 
after  he  shall  have  arrested  the  defendant,  to  notify  the 
plaintiff  or  prosecutor  of  the  ari-est, 

Sbc.  5.     A  warrant'  shall  be  sened  liy  arresting  the  dc-*^"'™"' 
fcndant,  and  bringing  him  forthwith  tiefore  the  justice  issuing 
Ihe  same;  but  if  such  juslice.   on   the  return   thereof,  shall 
be  absent  or  unable  to  hear  or  try  the  cause,  or  if  it  shall  Abeence,  etc., 
api>ear  by  tlie  affidavit  of  tlie  defendant  that  such  justice  ig'^J"'"'*- 
a  material  witness  in  his  behalf  on  the  trial  of  the  cause, 
the   constable  shall    take  the   defendant   before   some   other      ^ 
justice  of  the  same  township  or  city,  if  there  be  one  therein,  CtOOQIc 
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qualified  to  try  tbe  same,  and  if  not,  tlieD  before  some  justice 
of  an  adjoining  tonuship  or  city,  who  shall  take  cognizance  of 
the  cause,  aod  proceed  thereon  as  if  the  warrant  had  been 
issued  b,v  him. 

Sbc.  6.  When  the  defendant  shall  be  brought  before  the 
justice  on  a  warrant,  the  justice  shall  then,  or  within  three 
diiys  thereafter,  unless  the  parties  agree  (o  allow  longer  time, 
or  there  be  an  adjournment,  proceed  to  hear,  try  and  de- 
termine I  he  cause. 

-_ :       Sec.  7.     If  such  cause  be  adjourned  on  tbe  application  of 

dS^im""'  the  defendant,  he  shall  continue  during  the  time  of  the  ad- 
journment in  the  custody  of  the  constable,  unless  he  shall 
give  bond  to  the  plaintiff  in  the  sum  of  two  hundred  dollars, 
with  sufficient  surety  or  sureties,  to  be  approved  by  the 
justice,  conditioned  that  the  defendant  will  render  himself 
in  execution  in  case  judgment  shall  be  rendered  against  him 
in  (he  suit,  and  that  no  part  of  his  property  liable  to  exe- 
cution shall  be  removed,  secreted  or  assigned,  or  disposed  of, 
except  for  the  necessary  support  of  himself  and  family,  until 
any  judgment  the  ])laintiff  may  obtain  against  him  shall  be 
satisfied,  or  until  the  expiration  of  ten  days  after  the  plain- 
tiff shall  be  entitled  to  execution  thereon. 
When  Set.  8.    Tf  such  cause  he  adjourned  on  the  application  of  the 

di^i^.  plaintifif,  the  defendant,  if  the  justice  shall  think  it  proper, 
shall  be  discharged  from  custody,  but  the  cause  shall  not 
be  discontinued  by  such  discharge;  and  at  the  adjourned 
day  the  same  proceedings  shall  he  had  as  in  case  of  a  summons 
returned  personally  served. 


CHAPTER  LXXIV. 
Of  Replevin. 

Section  1.  Whenever  any  plaintiff,  his  agent  or  attorney, 
shall  make  and  file  an  affidavit  with  the  justice,  setting  forth 
that  his  personal  goods  and  chattels,  not  exceeding  in  value 
one  hundred  dollars,  have  been  unlawfully  taken,  or  are  an- 
lawfully  detained  by  any  other  person,  specifically  describing 
such  property,  and  giving  the  value  thereof,  and  stating  that 
the  plaintiff  is  lawfully  entided  to  the  possession  of  said 
property,  that  the  same  has  not  been  taken  for  any  tax, 
assessment,  or  fine,  levied  by  any  law  of  this  Slate,  nor  seized 
under  any  execution  or  attachment  against  the  goods  and 
chattels  of  such  plaintiff  liable  to  execution,  and  claiming 
damages  for  the  detention  of  the  same,  or  taking  tbe  same, 
not  exceeding  one  hundred  dollars,  in  addition,  and  shall 
file  with  such  justice  a  bond  with  sufficient  surety  or  sureties, 
to  lie  approved  by  the  justice,  and  payable  to  the  defendant 
in  a  penalty  at  least  double  the  value  of  the  property,  as 
sworn  to  in  the  affidavit,  and  not  less  than  one  hundred 
dollars,  with  the  condition  prescril)ed  in  section  eight  of 
chapter  twenty  seven  of  this  act,  with  tbe  justification  of  tbe 
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snreties  to  said  boDd  endorsed' thefeon,  in  writing  and  to  be 

made  under  oatli;  tUe  juutice  ahull  iuijiie  a  writ  u[  replevin,  j^to^ 

(iirecled  to  any  constable  of  the  county,  commanding  him  to  '*i"*'^- 

take  the  pro|>erly  described,  and  return  the  same  forthwith  to 

the  plaintiff,  and  that  be  summon  the  defendant  to  appear  at 

a  time  and  place  therein  to  be  named,  before  such  justice  to 

answer    the   said   plaintiff   coucemiDg   the    unlawful    taking 

or  detention  of  the  said  goods  and  chattels;  and  in  case  of  jususcaiioo 

the  neglect  or  refusal  of  said  justice  to  require  the  sureties  to  "'  ""f^'fe* 

said  bond  to  justify  in  writing  and  under  oath  before  Issuing 

said  writ,  the  said  writ  upon  motion  shall  be  disniissed,  and 

the  property  taken  by  virtue  thereof  returned  to  the  persons 

from  whom  it  was  taken,  unless  the  plaintiff,  on  such  motion 

being  made,  shall  forthwith  file  with  the  justice  a  uew  bond  in 

the  form  and  penalty,  in  this  section  provided,  wi(h  good  and 

sufficient  sureties,  who  shall  justify  their  responsibility  in 

the  manner  hereinbefore  provided;  and  the  justice  shall  be  Liabuii; 

liable  to  the  injured  party  in  an  action  of  trespass  for  aQy'>'J""""- 

damage  be  may  have  sustained  by  reason  of  said  writ  having 

been  issued. 

8bc.  2.     Such  writ  shall  be  returnable  not  less  than  six,  wbeo  writ 
nor  more  than  twelve  days  from  the  date  of  the  same,  and  """™»'*'«- 
shall    be  served   not    less   than    six   days   before   the  return 
thereof. 

Hue.  3.,  Ali  writs  of  execution  in  actions  of  replevin  shall  wnisot 
be  returnable  in  the  same  time  as  other  executions  issued  wben  r»-"' 
by  justices.  tumahlo, 

Sec.  4.    The  damages  and  value  of  the  property  mentioned  Damages  and 
in  sections  twenty-nine  and  thirty  of  chapter  twenty-seven  of  p|i^r°r,  gtc 
this  act,  shall  be  ascertained  by  the  justice,  and  no  notice 
tbereof  shall  be  necessary,  nor  shall  any  exceptions  be  taken 
to  the  sureties  of  the  plaintiff  in  tbe  bond  takeu  by  the  justice. 

Bac.  6.    In  actions  of  replevin  of  beasts  distrained,  and  iu  whaichapier 
ali  cases,  not  in  this  chapter  specially  provided  for,  proceed-  ^^i^diUgg. 
ings  in  replevin  before  a  justice  shall  be  governed  by  chapter 
twenty-seven  of  this  act. 


CHAPTER  LXXV. 
Of  Attacbment. 

Section   1.     Any  plaintiff  shall  be  entitled  to  an  attach-  when 
ment  against  a  defendant  in  any  action  founded  on  a  judg-  Entitled  lo 
ment  or  on  c.outract,  if  such  plaintiff,  or  some  person  in  his  attachment, 
behalf,  shall  make  and  file  with  tbe  justice  au  affidavit  specify-  Affidavit, 
ing,  as  near  as  may  be,  the  amouut  due  to  the  plaintiff,  and 
containing  a  further  statement,  that  the  deponent  knows  or 
has  good  reason  to  believe:     Either 

1.    That  the  defendant  has  assigned,  disposed  of  or  con- 
cealed or  is  about  to  assign  dispose  of  or  conceal,  any  of     ~^^--,,->[,. 
bis  property,  with  the  intent  to  defraud  his  creditors;  or         VTUOgH. 
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2.  Tliat  he  is  about  to  remove  any  of  his  property  from  the 
county  in  which  sm-h  upplicution  is  made,  or  from  the  county 
where  Ihe  defendant  i-esides,  with  the  like  intent,  or  that  he 
itaa  removed,  or  is  about  to  remove  himself  or  hia  property 
from  the  county,  and  refuses  or  neglects  to  pay  or  to  secure 
the  payment  of  the  debt;  or 

3.  That  he  fraudulently  contracted  the  debt  or  incurrei] 
the  obligation  rcaiiecting  which  the  suit  was  brought;  of 

4.  That  the  defendant  has  absconded,  to  the  iujury  of  his 
creditors,  or  does  not  reside  in  this  State,  and  has  not  resided 
therein  for  one  month,  immediately  preceding  Ihe  time  of 
makiug  the  application;  or 

5.  That  the  defendant  is  a  foreign  corporation: 
Provideil,  That  such  atlidavit  shall  not  be  deemed  insufficient 
by  i-eason  of  Ihe  interveution  of  a  day  between  the  date  of  the 
jurat  to  such  alHdavit  and  the  issuing  of  the  writ,  and  that 
wben  the  person  makiug  such  nfHdavit  shull  reside  in  any 
other  county  in  this  Htate  than  that  in  which  the  writ  of 
attachment  is  to  issue,  one  day's  time  for  every  thirty  miles 
by  the  usual  post  route,  from  the  residence  of  such  person 
to  the  place  from  which  such  writ  shall  issue,  shall  be  allowed 
between  the  dnie  of  such  jurat  and  the  issuing  of  such  writ, 
and  Sundays  and  legal  holidays  shall  not  be  counted  as 
intervening  days  in  any  case. 

8bc.  2.  In  all  cases  of  attachment,  the  plaintiff  shall  before 
issuing  the  attachment,  file  with  the  justice  a  bond  to  the 
defendant,  in  the  peual  sum  of  two  hundred  dollars,  with 
sufficient  surety  or  sureties,  to  be  approved  by  the  justice 
in  writing  thei-eun,  signed  by  him,  conditioned  to  pay  the 
defendant  all  dnumges  and  costs  he  may  sustain  by  reason  of 
the  issuing  of  the  atlachnient,  if  Ihe  plaintiff  shall  fail  to 
recover  judgiuent  in  such  suit;  and  if  Ihe  plaintiff's  demand 
shall  exceed  one  hundi*e<l  dollars,  the  penalty  of  such  bond 
sliall  be  double  Ihe  amount  of  such  demand. 

Sec.  '3.  Every  attachment  shall  state  the  amount  claimed 
by  the  plaintiff,  and  shall  couuimnd  any  constable  of  the 
county  in  which  the  justice  resides,  to  attach  so  much  of  the 
goods  and  challels  of  the  defendant  (except  such  as  are 
exempt  by  law  fnmi  execution)  as  will  be  sufficient  to  satisfy 
such  demand,  and  safely  keep  the  same  to  satisfy  any  judg- 
ment (hat  may  l)e  i-ecovered  by  the  plaintiff  in  such  attach- 
ment, and  to  return  the  siinie  at  a  time  therein  to  he  specified, 
not  less  than  six  nor  more  Ihan  twelve  days  from  the  date 
thereof. 

titzc.  4.  The  constable  serving  such  attachment,  shall  exe- 
cute the  same  at  ieasf  sis  days  Iwfope  the  relurn  thereof,  by 
seizing  so  much  of  (be  goods  and  chattels  of  the  defendant 
within  his  county  as  shall  be  sufficient  to  satisfy  the  demand 
and  costs,  and  making  an  inventory  thereof,  and  serving  a 
copy  of  such  attachment  and  inventory  upon  the  defendant, 
if  he  can  be  found  within  the  county. 
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See,  5.    If  tbe  defendant  raiinot  be  found  within  the  county,  when 
the  constable  shall  leave  a  copy  of  the  attachment  and  in-  ^^Sot"" 
ventory  ceitifted  by  him  at  the  last  place  of  residence  of  the  bafoumi. 
defendant,  if  there  be  any  such  place  within  the  county,  and 
if  not,  then  by  leaving  tbe  same  with  any  pei-son  in  whose 
possession  such  goods  and  chattels,  moneys  and  effects  may 
be  found,  or  in  case  garnishee  proceedings  shall   be  com- 
menced siuiultaneonsly  with  the  issuing  of  said  writ,  and  no 
goods,  chattels,  or  ctfects  shall  be  found  on  which  to  levy  such 
writ,  then  by  leaving  a  certi6ed  copy  of  said  writ  with  such 
garnishee  defendant. 

Sec.  6.     No  goods  op  chattels  attached  shall  be  removed  Bond  to 
by  the  constable  if  a  bond  be  executed  and  delivered  to  him  ^^''OTBl 
by  any  person,  with  Huflicient  surety  to  be  appi-oved  by  such  t* «(»<'»■ 
constable  in  a  penally  at  least  double  the  sum  stated  in  the 
attachment   to   have   been   sworn   to,   couditioned   that   such 
goods  and  chattels  shall  be  produced  to  satisfy  any  execution 
that  may  l>e  issued  on  any  judgment  that  shall  be  recovered 
by   the  plaintiff  upon  such  attachment;  and  thereupon   the 
oflRcer  shall  deliver  the  proi)erly  attached  to  the  person  exe- 
cuting such  bond. 

Ktx:.  7.  If  any  ]>erson  other  than  the  defendant  shall  claim  ciaimuK  ot 
any  goods  or  chattels  attached  by  a  constable,  he  may,  after  fKJ'b^'Jf 
such  seizure,  and  at  any  time  before  execution  shall  have 
been  issued  ujxm  the  judgment  obtained  on  such  attach- 
ment, execute  a  bond  to  the  plaintiff  with  sufBcient  sureties, 
to  be  approved  by  the  constable  or  by  the  justice  who  issued 
the  attachment,  in  a  penally  double  the  value  of  the  property 
attached,  conditioned  that  in  a  suit  to  be  brought  on  such 
bond,  within  three  months  from  the  date  thereof,  such  claim- 
ant will  establish  that  he  was  the  owner  of  the  goods  seized 
at  the  time  of  the  seizure,  and  in  case  of  his  failure  to  do  so, 
that  he  will  pay  to  such  plaintiff  the  value  of  the  property 
so  attached,  with  interest. 

Bec.  8.     Upon  eithei'  of  the  bonds  aforesaid  l>eing  executed  propeiriob« 
and  delivered  to  the  constable,  he  shall  deliver  up  the  prop-  'i"""***"?- 
erty  seized  by  him  to  the  obligor  in  such  bond. 

Sec.  9.     If  the  attachment  he  returned  personally  served  Piowwdinga 
upon  any  of  the  defendants,  the  justice  shall  proceed  therein  Sm^^"°"' 
in  the  same  manner  as  upon  a  summons  returned  personally 
served. 

8ix:,  10.  If  the  attachment  shall  not  be  personally  served  AiiMhrneat 
upon  any  of  the  defendants,  and  none  of  the  defendants  shall  S^S™*""' 
appear  on  the  return  day  thereof,  the  justice  shall  continue  the 
cause  for  not  less  than  thirty,  and  not  exceeding  ninety  days; 
and  in  such  case,  no  hearing  shall  be  had  or  judgment  ren- 
dered thereon ;  until  the  expiration  of  that  time,  unless  the  de- 
fendant shall  sooner  upfiear  and  request  a  trial;  in  which 
case  the  justice  shall  appoint  a  day  for  the  trial  of  such  suit, 
and  cause  notice  thereof  to  be  giveu  to  the  plaintiff. 

Sec.  11.     When  there  are  several  attachments  against  the  9 
same  defendant  in  tbe  hands  of  the  some  ofScer,  they  shall  be  % 
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executed  in  the  same  unler  in  whicii  they  were  received  by 

the  officer. 

Different  Sfx.  12.    Different  attachiueuts  of  the  same  property  may 

SISS?""^     be  made,  and  one  inventory  shall  be  eufflcient;  the  lien  of  the 

p™p*"y'         attachments  shall  be  iu  the  order  in  which  they  were  served, 

and  the  subsequent  attachments  shall  be  served  on  the  prop' 

erty  as  in  the  hands  of  the  officer,  uud  subject  to  the  prior 

Piioiitr  attachment;  the  justice  who  issued  the  attachment,  having 

otuan.  ji^g  priority  of  Jien,  shall  determine  all  questions  as  to  priority 

of  liens  on  the  property  attached. 
Animiiaor  8bo.  13.     When  the  cause  is  continued  as  provided  for  in 

ES^rt^"*  the  tenth  section,  and  it  shall  appear  that  any  of  the  prop- 
erty taken  under  the  attachmeut  consists  of  animalsor  perish- 
able property,  the  justice  may  make  an  order  directing  the 
officer  having  the  custody  thei-eof,  to  dispose  of  the  same,  as 
upon  execution,  and  (he  money  realized  therefor  shall  be  paid 
over  to  the  justice,  and  applied  as  other  money  realized  from 
the  sale  of  the  property  attached,  is  applied. 
wb«o  8ec.  14,    The  plaintiff  shall  not  have  judgment  in  any  such 

^krejud^       action,  except  in  some  one  of  the  following  cases,  to  wit: 
™«"-  1.     When  the  property  of  the  defendants,  or  one  of  them, 

if  there  are  several,  shall  have  been  attached  la  the  county 
where  the  action  is  brought;  or 

2.  When  the  defendant,  or  one  of  them  where  there  are 
several,  shall  have  been  personally  served  with  process,  or 
shall  have  appeared;  or 

3.  When  a  garnishee  shall  have  been  summoned,  who  shall 
be  found  indebted  to  the  defendant  or  defendants,  or  to  have 
property  or  effects  iu  his  hands,  subject  to  the  attachment. 

No  property  Sbc.  15.  The  return,  that  no  property  was  found  on  the 
totaSa°°*  attachment  shall  not  affect  the  proceedings  against  the 
g»™'»i»«-        garnishee. 

Bond  for  Sec.  16.     If,  at  any  time  before  judgment,  the  defendant 

p^^^°'  shall  appear  and  answer  to  the  action,  and  shall  give  a  bond 
to  the  plaintiff,  in  a  penalty  double  the  amount  claimed  by 
the  plaintiff,  with  one  or  more  sureties,  to  be  approved  by  the 
justice,  conditioned  to  pay  any  judgment  the  plaintiff  may 
recover  against  him  in  the  action,  within  thirty  days  after 
the  rendition  thereof,  the  justice  shall  thereupon  make  an 
order  discharging  the  property  attached. 
iDTsntory.  Sbc.  17.    In  returning  a  writ  of  attachment,  the  officer  shall 

also  return  a  copy  of  the  inventory  of  the  property  attached, 
certified  by  him,  and  any  bond  which  may  have  been  executed 
and  delivered  to  him  pursuant  to  the  foregoing  provisiotas. 
ovDiabssiD         Sec.  18.     That  any  pei-son  or  corporation  indebted  to  the 
■ttichmeat.      defendant  in  any  attachment  suit,  or  who  has  any  property 
or  effects  belonging  to  said  defendant,  may  be  summoned  as 
a  garnishee  of  such  derendant  in  such  attachmeut  proceedings. 
Procaedinci-     The  proceedings  against  the  garnishee  shall  be  conducted  in 
the   same  manner   as   other   garnishment   cases    in   justice's 
court.    Such  garnishee  proceedings  may  be  commenced  simul- 
taneously with  the  issuing  of  the  writ  of  attachment,  or  while 
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such  attaohmeiil  suit  is  pending,  and  shall  be  deemed  auxiliary 
to  the  proceedings  iu  attachment,  but  shall  be  entered  sep- 
arately upoD  the  justice's  docket,  the  same  as  in  other  gar- 
nishee caaeB.  If  the  disclosure  shows  that  the  garaishee  is 
indebted  to  the  defendant  in  attachment,  or  that  such  gar- 
nishee has  aay  money,  properly,  credits,  or  effects  in  his  or 
its  hands,  or  under  bis  or  its  control,  the  plaiutiff  in  attach- 
ment shall  be  entitled  to  judgment  in  such  attachment 
proceedings  Ibe  same  as  in  tbe  case  of  property  attached, 
and  shall  also  be  entitled  lo  judgment  against  the  garnishee 
as  in  other  cases. 

8ec.  19.     Whenever  an  action  shall  be  commenced  by  at-  Action 
tachment  against  a  foreign  corporation,  and  proceedings  by  f^^cor- 
garnishment  shall  also  be  commenced  in  the  same  action,  if  ^^^^ 
it  shall  appear  on  tbe  return  of  the  writ  of  attachment  that  udEkmUi- 
a  copy  thereof,  and  also  copies  of  all  garnishee  summons  is 
sued  in  said  action,  have  been  personally  served  on  any  offi- 
cer, member,  clerk  or  agent  of  such  foreign  corporation  with- 
in this  8tate,  the  same  proceedings  may  be  thereupon  had  iu 
said  action  against  said  corporation,  in  the  same  manner  as 
upon  the  return  of  a  summons  personally  served  in  actions 
against  natural  persons;  and  in  ail  eases  of  proceedings  by 
garnishment    against   corporations,   whether    fureigu    or  do- 
mestic, service  of  any  process  in  the  manner  above  provided 
for  in  case  of  foreign  corporations,  shall  have  like  force  and 
effect  as  personal  service  upon  natural  persons. 

Sbc.  20.     Tbe  rights  and  liabilities  of  garnishees  in  such  Rixhtaoad 
cases,  and  the  proceedings  against  them,  shall  be  the  same  in  ^rniabeea^ 
all  respects  as  is  provided  by  law  in  other  cases  of  garnish- 
ment. 

Sec.  21.    In  all  cases  where  the  attachment  shall  not  have  Judgment 
been  pei-soually  served,  and  the  defendant  shall  not  have  ap-  ^^}^^ 
peared  in   the  suit,  judgment  shall   be  rendered  and  execu-  ^SJ^MMce 
tinu  may  be  issued  in  the  same  form  as  if  such  attachment 
had  beeu  personally  served;  but  sin-h  judgment  shall  not  be  ESect. 
conclusive  against  the  defendant,  except  as  to  the  property  at- 
tached,  and   such  execution  shall  only  authorize  the  officer 
to  whom  it  is  directed  to  sell  the  property  attached  in  such 
suit. 

Sec.  22.    The  provisions  of  sections  fifty-six  and  fifty-seven  Periababie 
of  chapter  Iwenly-thi-ee  of  this  act,  relating  to  levies  upon  p'^p*"'' 
perishable  property,  shall  be  applicable  to  attachment  cases 
in  justice's  court. 

Use.  23.     Application  may  be  made  for  the  dissolution  of  Dissolution  ot 
any  attachment  issued  under  the  provisions  of  this  chapter,  ■"■«'™"'t- 
in  the  manner  provided  for  in  chapter  twenty-six  of  this  act. 

Sec.  24.    Whenever,  in  any  suit  commenced  by  writ  of  at-  Animal* 
tachment,  any  animals  shall   have  been   seized  by   virtue  of  '"■^**'- 
such  writ,  and  expense  shall  have  been  incurred  iu  the  keep- 
ing thereof,  it  shall  be  tbe  duty  of  the  justice  of  the  peace 
before  whom  Ibe  suit  is  pending,  at  the  time  of  the  trial 
thereof,  to  examine  witnesses  and  take  proof  offered  by  the 
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{lartieR  an  to  tlie  expeDse  of  the  keeping  of  such  anitnala, 
from  the  time  of  their  Beizure  up  to  and  including  the  day 
of  trial,  and  to  detenaine  and  adjudge  the  amount  of  such 
expense,  and  1o  incorporate  the  same  into  the  judgment  as 
a  part  thei'enf,  in  case  judgment  shall  be  rendered  in  favor 
of  the  plaintilf;  and  the  docket  of  the  justice  shall  contaia 
auentrv  of  the  amount  so  determined,  and  execution  shall 
issue  upon  such  judgment  as  in  like  cases  is  otherwise 
provided. 


CHAPTER  LXXVI. 


Of  Garnishment. 


Section  1.  In  any  action  commenced  before  a  justice  of 
the  peace  founded  upon  contract,  or  npon  op  after  judgment 
if  the  plaintiff,  his  agent  or  attornev  shall  make  and  file 
with  such  justice  an  affidavit  stating  that  he  hns  good  rea- 
sons to  believe,  and  doen  believe  that  any  person,  naming 
bim,  has  pi-operty,  money  or  effects  in  his  hands,  or  under 
his  control,  belouging  lo  the  defendant,  or  any,  or  either  of 
the  defendants  in  such  suit,  judgment  or  decree,  or  that  such 
{>erson  is  indebted  to  sucli  defendant,  or  any  or  either  of  the 
defendunls,  and  further  stating  whether  or  not  the  amount 
due  from  the  garnishee  defendant  lo  the  principal  defend- 
ant is  for  the  personal  work  and  labor  of  such  principal  de- 
fendant, or  any  niemt>er  of  his  family,  the  justice  shall  issue 
a  summons  against  such  person,  requiring  bim  to  appear  be- 
fore such  justice,  at  a  time  and  place  mentioned  in  the  said 
summons,  not  less  than  six  nor  more  than  twelve  days  from 
the  date  thereof  except  as  provided  in  section  four  of  this 
chapter,  and  answer  under  oafh  all  questions  put  to  him 
touching  his  indebtedness  to  such  defendant,  or  any  or  either 
of  the  defendants,  naming  bim  or  them,  and  the  property, 
money  or  effects  of  the  defendant,  or  any  or  either  of  the  de- 
fendants in  his  possession,  within  his  knowledge  or  under  his 
control,  which  summons,  except  as  otherwise  provided,  shall 
be  served  and  returned  in  the  same  manner  as  a  summons 
issued  against  a  defendant  in  olher  cases,  and  such  suit  may 
be  entered  on  the  docket  as  suits  in  other  cases.  Said  gar- 
nishee summons  shall  state  the  amount  claimed  by  the  plain- 
titf  to  be  due  from  the  principal  defeudant. 

Sec.  2.  The  summons  issued  in  pursuance  of  section  one 
of  this  chapter  may  l>e  substantially  in  (be  form  of  the  ordi- 
nary justice's  summons,  and  need  not  recite  either  the  com- 
mencement of  suit  by  tbe  plaintiff  against  the  principal  de- 
fendant, or  any  of  tbe  allegations  contained  in  the  affidavit 
for  garnishment  theretofore  filed,  but  shall  contain  a  com- 
mand to  summon  such  garnishee  lo  answer  in  the  suit  in  sub- 
stantially the  following  form:  "To  answer,  under  oath,  all 
questions  put  to  him  touching  his  indebtedness  to  A.  B., 
principal  defendant  at  the  suit  of  C.  D.,  plaintiff  herein, 
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nnd  tlip  property,  nnmey.  and  effects  of  the  snid  A.  It.  in 
liis  pnsM>Ksiiiii,  williin  Iiist  knowledge,  or  under  his  control, 
uccording  to  the  atlegatious  contained  in  the  aflSdavit  of 
said  C  1).  (or  R  F.,  agent  of  said  C.  D.),  duly  made  and 
filed  in  this  suit." 

Sbc.  3.  Any  garnishee  may  be  released  and  the  garnish-  ^^i" 
ment  proceedings  dismissed  upon  the  defendant  giving  a  bond 
with  two  sureties  to  the  plaintiff,  in  double  the  amount 
i-Iaimed  to  be  due  the  plaintiff  in  the  action,  conditioned  that 
if  the  plaintiff  recover,  the  defendant  will  pay  the  judgment 
and  costs  within  five  days  after  the  final  determination  of 
said  suit.  The  sureties  in  such  bond  shall  justify  their  re- 
sponsibility under  oath,  and  shall  be  approved  by  the  justice 
before  whom  the  action  is  pending. 

Sfit-.  4.     If  it  shall  apjiear  by  the  affidavit.  Hied  as  afore-  w^™  a^nt 
said,  that  the  amount  sought  to  be  reached  as  U-ing  due  from  work'u^"' 
the  garnishee  defendant    to  the  principal   defendant,   is  for '*'*'■*" 
the  personal  work  and  labor  of  such  principal  defendant,  or 
any  member  of  his  family,  the  justice  shall  issue  a  summons 
retuniahle  iu  not  less  than  two  days,  nor  more  than  six  days 
from  the  date  thereof,  which  summons  shall  be  served  at  least 
two  days  before  the  time  of  ap))eanince  mentioned  therein. 

Sdc.  S.    The  person  summoned  as  garnishee,  from  the  time  uabiutrot 
of  the  service  of  such  summons,  sliall  be  deemed  liable  to  the  ^araishee. 
plaintiff  in  such  suit,  to  the  amount  of  the  proi>erty,  money 
and  effects  in  his  hands  or  passession  or  under  his  control, 
or  due  fi-cmi  him  to  the  defendant  in  such  suit,  but  not  to 
exceed  the  amount  of  plaintiff's  denmnd  and  the  total  cost 
which  he  may  tux:  I'rondrd,  That  when  the  defendant  is  a  provtso. 
householder  having  a  family,  nothing  herein  contained  shall  householder, 
be  applicable  to  any  indebtedness  of  such  garnishee  to  the 
defendant  for  the  |H>rsonal   labor  of  such  defendant,  or  his 
family  to  the  amount  of  sixty  per  centum  of  such  indebted- 
ness, but  iu  no  case  shall  more  than  thirty  dollars  of  such 
indebtedness,  be  exempt  from  the  operation  of  this  chapter, 
and  in   all  cases  at  least  eight  dollars  shall  be  so  exempt: 
ProvUUd  fiirtk<r,  That  in  case  the  defendant  is  not  a  house-  Further 
holder  having  a  family,  nothing  hereinbefore  contained  shall  EJ^^iuef 
be  applicable  to  any  indebtedness  of  such  garnishee  to  the 
defendant  for  the  iiei-soual  labor  of  such  defendant  to  the 
amount  of  thirty   per  centum  of  such  indebtedness,  but  iu 
no  case  where  the  principal  defendant  is  not  a  householder 
shall  nioi-e  than  fifteen  dollars  of  stioh  indebtedness  be  ex- 
empt  from    the   operation   of  this  chapter,   although   in   all 
cases  of  the  description  mentioned   in  this  proviso  at  least 
four  dollui-s  shall  tK>  so  exempt. 

Rue.  0.    If  such  garnishee  neglect  or  refuse  to  appear  atwammtfor 
the  time  and  place  mentioned  in  such  summons,  and  answer  b*™'^'* 
as  aforesaid,   the  justice  shall   continue   the  cause  to  some 
other  day;  and  without  further  showing  than  the  oflQcer's  re- 
turn, that  the  summons  had  been  personally  served  upon  ttie 
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garoisbee  aod  his  tees  paid  or  teiiilerei:!,  i»sue  a  warraot  to 
briDg  Buch  gamisliee  before  him. 

Sec.  7.  Bucb  warrant  shall  command  the  officer  forthwith 
to  take  the  body  of  such  garnishee,  and  bring  him  before  anch 
justice,  and  shall  contain  a  further  command  that  such  offi- 
cer, after  he  »ball  have  arrested  the  garnishee,  notify  the 
plaintiff  of  such  arrest ;  and  such  warrant  shall  be  served  and 
returned  in  the  same  uiauner  as  warrants  issued  in  other 
cases. 

Skc.  8.  The  personal  service  of  a  summons  upon  such  gar- 
nishee shall  be  deemed  the  commencement  of  suit  in  the  name 
of  the  plaintiff  against  such  garnishee,  which  summons  may 
be  served  in  the  same  or  adjoining  county  in  this  State,  and 
require  the  appearance  of  such  garnishee  before  such  justice 
at  bis  office  in  the  same  or  any  adjoining  counties  of  this 
State,  and  a  constable  or  sheriff  of  either  county  may  serve 
the  same:  Provided,  The  lawful  fees  for  travel  and  attend- 
ance shall  be  paid  or  tendered  to  such  garnishee  at  the  time 
of  such  service,  and  such  suit  may  be  entered  on  the  docket 
as  suits  in  other  cases. 

Sec.  9.  On  the  appearance  of  such  garnishee  before  such 
justice,  or  ou  some  other  day  to  which  the  same  may  be  ad- 
journed, the  plaintiff,  or  principal  defendant  may  proceed  to 
examine  the  garnishee  on  oath,  or  otherwise,  as  the  plaintiff 
or  principal  defendant  may  elect,  touching  the  matters  al- 
leged in  the  affidavit,  and  the  justice  shall  take  minutes  of 
such  examination,  and  file  the  same  with  the  other  papers 
t  in  the  cause.  Upon  such  examination,  the  garnishee  shall 
not  be  deemed  a  witness  for  the  plaintiff,  and  his  answers 
or  disclosures  upon  such  examination  may  be  contradicted 
or  controverted  by  the  plaintiff,  or  the  principal  defendant. 
If  it  should  appear  upon  such  examination  or  disclosure  that 
the  money  owing  from  the  garnishee  defendant  is  for  per- 
sonal work  and  labor  performed  by  the  principal  defendant, 
or  some  member  of  his  family,  and  is  then  due  and  payable, 
such  garnishee  defendant  shall  forthwith  pay  to  the  justice 
the  money  shown  by  the  disclosure  to  be  due,  and  it  shall  be 
the  duty  of  the  justice  to  give  to  (he  garnishee  defendant  a 
receipt  for  the  money  so  paid. 

Sb)c.  10.  Upon  satisfactory  proof  being  presented  to  the 
"  justice  by  the  principal  defendant,  by  affidavit,  or  otherwise, 
of  the  amount  of  his  exemptions,  in  the  money  so  paid  to  the 
justice,  it  shall  be  (he  duty  of  the  justice  forthwith  to  pay  to 
said  principal  defendant,  such  money,  or  so  much  thereof  as 
may  be  exempt  to  such  principal  defendant,  under  the  pro- 
visions of  this  chapter. 

Bex:.  11.  If  such  garnishee  defendant  shall  fail  or  neglect 
forthwith  to  pay  such  money  so  due  into  courl,  as  hereinbe- 
fore required,  then  such  principal  defendant  may  bring  an  ac- 
tion against  such  garnishee  defendant  for  the  recovery  of  so 
much  thereof  as  is  exempt,  and  the  pendency  of  such  gar- 
nishee proceedings  shall  not  be  a  bar  to  such  action. 
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Bdc.  12.    Upon  closing  the  exnmiDation,  or  upon  filing  the  p,—,—. 
disclosure,  in  rasex  where  a  written  disclosure  is  permitted,  <rf  money 
or  at  any  time  thereafter,  fhe  garnishee  may  pay  to  the  jug. '"J""'^- 
tice  before  whom  the  examination  was  had.  ail  money  then 
due  and  owing  by  him  to  the  defendant,  as  Khown  by  his 
disclosure,    and    thereupon    such    justice   shall    execute   and 
deliver  to  the  garnishee  a  release  and  discharge  for  the  money  DisctuTge. 
so  paid,  and  enter  such  discharge  upon  his  docket.     If  the 
plaintiff  shall  have  recovered  a  judgment  against  the  defend- 
ant, and  the  lime  limited  by  law  for  an  a|>i)eal  shall  have  ex- 
pired, if  no  apfK>aI  has  been  made,  the  jus!  ice  shall  pay  to 
the  plaintiff  in  said  cause  out  of  such  moneys,  the  amount  Pumentot 
of  the  judgment  and  taxable  costs,  and  the  surplus,  if  any.  tnfSSi. 
he  shall  pay  lo  the  principal  defendant.     If  the  plaintiff  shall 
not  have  recovered  a  judgment  against  (he  defendant,  the  said 
justice  shall  retain  said  moneys  in  his  hands  until  the  final 
disposition  of  the  cause,  when  he  shall  dispose  of  the  same 
in  the  mannei'  aforesaid:  I'mtAdcd.  That  if  a  judgment  shall  Ptonso. 
have   been   recovered  against   the  defendant,  and  an  appeal  S^SSnt'" 
shall  have  lieen  taken  therefrom  by  the  defendant,  the  said 
justice  shall  forthwith  pay  over  said  mooeys  to  the  principal 
defendant. 

Sec,  1.3.     In  the  event  that  the  garnishee  does  not  pay  the  DecisratioD 
money  into  court,  in  accordance  with  the  provisions  of  the  ^Jf^^,, 
last  preceding  section,  if  the  plaintitT  shall  have  recovered  a 
judgment  against  the  defendant,  and  if  the  time  limited  by 
law  for  an  appeal  has  expired,  and  no  appeal  has  been  taken, 
the  plaintiff  may  immediately  declare  against  tbe  garnishee 
in  the  manner  provided  by  section  sixteen  of  this  chapter.-and 
the  like  proceedings  shall  be  had  as  >n  a  suit  hrnnght  against  proceedinst. 
his  debtor;  but  if  the  principal  suit  shall  be  pending  and  un- 
determined between  fhe  plaintiff  and  the  defendant,  the  cause 
shall  be  continued,  but  it  shall  not  be  necessary  to  adjourn 
tbe  same  to  any  day  certain. 

8bc,  14.  After  fhe  final  determination  of  the  suit  against  BummoM  to 
the  defendant,  if  the  garnishee  shall  not  have  paid  the  money '  "•'"'^ 
due  from  him  to  the  principal  defendant  into  conrt,  and  if 
no  appeal  shall  have  been  taken,  and  at  any  time  within 
thirty  days  after  such  final  determination  of  the  suit,  and 
in  cases  of  garnishee  proceedings  commenced  after  the  rendi- 
tion of  a  judgment  against  the  defendant  therein,  within 
thirty  days  after  the  closing  of  the  examination  in  snch  gar- 
nishee proceedings,  the  justice  shall,  at  the  request  of  the 
plaintiff,  his  agent  or  attorney,  issue  a  summons  against  the 
garnishee,  commanding  him  to  appear  before  the  justice  to 
show  cause  why  a  judgment  should  not  be  rendered  against 
him. 

Sec.  15,    Such  summons  shall  be  made  returnable  not  '^^*,*"£^| 
than  two  nor  more  than  six  days  from  the  date  thereof,  and  "  " 
shall  be  served  at  least  two  days  before  the  time  of  appear- 
ance mentioned  therein. 


Google 


PUBLIC  ACTS,  1915-No.  3!4. 


plalntlit 
— y  declare 


Wbat  deemed 
dlacoDtln- 
uknc«  against 


Bbc.  16.  In  all  cai^s  where  a  judgment  has  been  rendered 
against  the  defendant,  and  also  after  a  final  determinatiou 
of  the  suit  pending  against  the  defendant,  as  mentioned  in 
section  fourteen  of  this  chapter,  and  the  garnishee  has  been 
dnly  snniDioned  to  appear  and  show  cansc,  the  plaintiff  may 
declare  against  the  garnishee  for  the  property,  moneys  and 
eS'ects  above  mentioned,  in  trespass  on  the  case;  or  if  the 
garnishee  be  indebted  to  the  defendant,  in  assumpsit,  or  if 
the  garnishee  shall  have  proj)erty,  moneys  and  effects  of  the 
defendant  in  his  possession,  and  shall  also  be  indebted  to  the 
defendant,  the  plaintiff  may  declare  in  trespass  on  the  case, 
and  add  thereto  a  count  in  assumpsit,  and  may  give  the  spe- 
cial matter  in  evidence;  and  the  garnishee  may  plead  there- 
to, and  issue  may  he  framed  and  tried  as  if  the  defendant 
had  brought  such  suit  against  the  garnishee  for  the  matters 
set  forth  in  such  declaration,  and  either  party  shall  be  en- 
titled to  an  appeal  or  other  process  as  in  other  cases.  The 
answers  or  disclosure  of  the  garnishee  made  as  in  this  chap- 
ter provided  shall  not  be  conclusive  of  the  trnth  of  the  mat- 
tei-s  therein  set  forth,  but  upon  the  trial  of  any  issue  between 
the  plaintiff  and  the  garnishee,  the  plaintiff  may  introduce 
evidence  to  contradict,  or  otherwise  controvert,  the  truth  of 
the  said  answers  or  disclosure. 

pKf.  17.  If  the  plaintilT  fail  to  recover  judgnient  against 
the  defendant,  or  if  the  defendant  pjiy  the  judgment  rendered 
in  such  case,  it  shall  in  either  case  be  deemed  a  discontinu- 
ance of  alt  proceedings  against  the  garnishee. 

Hhc:.  18.  If  judgment  be  rendered  against  the  garnishee, 
the  justice  may  issue  execution  thereon  as  in  other  cases; 
such  execution  may  be  directed  to  the  sheriff,  or  any  constable 
of  the  county  where  such  justice  resides,  or  to  the  sheriff  or 
any  constahle  of  any  county  in  this  State,  and  may  be  fully 
executed  in  the  county  to  which  it  is  directed ;  but  if  the  body 
of  such  garnishee  be  taken  in  such  execution,  he  shall  be 
ciimmiltcd  to  the  jail  of  the  county  in  which  he  resides. 

Snr,  19.  If  the  garnishee  shall,  on  demand,  deliver  to  the 
officer  having  such  execution,  all  the  properly,  money  and 
elfects  in  his  possession  or  under  his  control,  belonging  to  the 
defendant,  and  pay  all  moneys  found  to  be  due  from  him  to 
the  defendant  at  the  time  the  suit  was  commenced  against 
him,  OP  so  much  of  the  money,  projierty  or  effects  as  may  be 
necessary  to  satisfy  such  execution,  then  the  costs  which  may 
have  accrued  against  such  garnishee  shall  be  paid  out  of  the 
pro|»erty,  moneys  and  effects  so  paid  over  or  delivered  to  such 
olficer. 

Rice.  21).  The  oili<'er  having  such  execution  shall  endorse  all 
moneys  received  from  such  garnishee,  and  a  description  of 
all  property  and  effects  delivered  to  him  by  the  garnishee; 
and  such  delivery  or  payment  shall  be  deemed  a  delivery 
or  payment  to  the  defendant  in  such  suit. 

Seo.  21,  U))on  the  return  of  such  execution  so  endorsed, 
the  same  shall  be  entered  on  the  docket  of  the  justice  as  fully 


PUBLIC  ACTS,  1915— No.  314.  M3 

as  such  return  appears  upon  such  execution,  and  such  entry 
or  a  transcript  thei-eof  shall  be  prima  facie  evidence  of  the 
facts  therein  stated. 

Pec.  22.     Whenever  the  garnishee  shall  pay  or  deliver  to  Levy  and  b»1o 
the  oflBcer  having  such  execution  any  property  which  may  be     p'^p*'*'- 
sold  on  an  execution  bv  existing  laws,  the  officer  shall  pro- 
ceed to  levy  upon  and  sell  the  same  at  public  auctiou  or 
vendue  as  in  other  cases,  and  if  the  garnishee  shall  deliver 
to  such  officer  any  notes,  bills,  bonds  or  other  ehoses  in  ac-  Notea.  biita, 
tion,  the  officer  shall  return  the  same  to  the  justice,  to  he  re-  *^^'  •^■ 
tained  in  his  hand»  for  the  use  of  the  plaintilT,  and  the  plain- 
tiff may  sue  and  collect  the  same,  or  so  much  thereof  as  may 
be  necessary  to  pay  the  judgment  against  the  defendant,  and 
the  cosls.    The  balance,  if  any,  shall  be  returned  to  the  gar- BaUnc*. 
nishee  or  the  defendant.     All   bills,  bonds,  notes,  accounts 
and  other  choses  in  action  received  or  delivered  under  the 
provisions  of  this  section,  shall  be  taken  subject  to  all  liens,  Liens,  etc. 
set-offs,  rights,   liabilities  and  equities  existing  between  the 
original  parties  thereto. 

Sec.  2S.     If  the  garnishee  pay  lo  the  officer  having  such  Bank  notes 
execution  any  bank  note  or  bill,  the  same  shall  be  paid  overucosh. 
to  the  plainlilf  at   the  par  value  theivof.  If  he  will  accept 
the  same;  if  not,  11  shall  be  sold  in  the  same  manner  as  other 
personal  property, 

Sbc.  24.    Judginenls  rendered  against  the  garnishee  under  Foreeiuid 
the  provisions  of  this  chai)fer,  shall  have  the  same  force  andju^ment. 
effect  as  they  would  have  under  existing  laws,  if  such   de- 
fendant had  been  named  as  plaintiff  therein. 

Rbc,  25.    No  suit  shall  be  maintained  or  recovery  had  hyS!f"'d 
such  defendant  against  the  garnishee  for  the  amount  of  money  Bg^nrt"' 
sworn,  proved  or  admitted  to  Iw  dne  from  such  garnishee  to  Srred'** 
the  defendant,  or  for  the  property,  or  the  value  thereof,  money 
or  effects  in  the  hands  of  such  garnishee  as  aforesaid,  while 
such  proceeding  is  pending. 

8eo.  2fi.  The  preceding  section  shall  not  be  set  construed  Eiception 
as  to  prevent  such  defendant  from  prosecuting  for  and  i-e- 
covering  of  such  garnishee  any  other  or  further  sum  of  money 
due  from  such  garnishee,  or  the  possession,  or  value  of  any 
other  properly  or  effects  in  the  hands  of  such  garnishee,  l>e- 
longtng  to  such  defendant. 

Sbt.  27.    Bills  of  exchange  and  promissory  notes,  whether  buis and 
due  or  not  due,  in  the  hands  of  the  garnishee  at  the  time  of  SSwIs.'"'*'"^ 
the  service  of  the  summons,  shall  be  deemed  "effects,"  under 
the  provisions  of  this  chapter. 

Sec.  28.  If  it  shall  appear  upon  any  examination  or  trial  Jjj^*^ 
had  under  the  provisions  of  this  chapter,  that  any  sum  orinfn 
sums  of  money  is  or  are  owing  and  payable  from  the  gar- 
nishee to  the  defendant  at  some  future  time  or  times,  if  shall 
be  the  duty  of  such  conrt,  after  such  examination  or  the  ren- 
dition of  the  verdict  (if  a  trial  by  jury  is  had),  and  after  the 
trial  (if  the  cause  is  tried  by  the  court),  to  note  the  time  or 
times  when  the  sum  or  sums  of  money  mentioned  in  this  sec-.  ~  , 
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tioa  shall  become  due  and  pa.vable,  and  shall  thereupon  con- 
tinue the  cause  until  after  the  time  or  times  so  noted, 
Smamonsin         Sec,  29.    After  the  said  siim  or  sums  of  money  become  doe 
nichcaaeB.       ^j^^  payable  as  mentioned   in  the  preceding  section,  the  jus- 
tice or  court  shall,  at  tlie  request  of  the  plaintiff,  issue  a  snm- 
moa»  a(;aiast  the  garnishee  as  mentioned  in  section  fourteen 
of  thiR  chapter,  returnable  in  the  same  time,  and  the  same 
proceedings,     proceeding  shall  be  had  (hereon,  and  with  the  like  effect  aa 
if  the  said  sum  or  sums  of  money  had  been  due  and  payable 
at  the  time  of  the  service  of  the  summons. 
Proceedings         Sec,  30.     All  corporations  of  whatsoever  nature,  whether 
Jmmioiui!'       foreign,  domestic,  municipal  or  otherwise,  except  counties, 
may  be  proceeded  against  as  garnishees  in  the  same  manner 
and   with   like  effect  as  individuals  under  the  provisions  of 
this   chapter,   and   the  rules  of  law   regulating   proceedings 
against  corporatiouR  and  the  provisions  of  taw  regulating  the 
service  of  summons  from  justice  court  upon  such  corporations 
in  other  cases,  shall  be  applicable  lo  the  service  of  summons 
in  garnishment  cases,  and  such  service  may  be  made  in  the 
same  or  any  adjoining  county. 
Dutyot  Sbc.  31.     It  eha?!  he  the  duty  of  the  officer  or  person  so 

^cerMtrred,  spfygd^  qy  Ihc  proper  officer  of  such  corporation  havingiknowl- 
edge  of  the  facts,  to  appear  before  tlie  justice  at  the  return 
day  of  the  summons  and  answer  thei'elo,  or  to  answer  at  bis 
option  in  writing,  verified  by  his  oaih  before  some  person  au- 
thorized to  administer  oaths  and  transmit  the  same  by  mail 
or  otherwise  to  the  justice  issuing  said  summons,  on  or  be- 
fore the  return  day  thereof,  which  shall  be  deemed  a  suffi- 
cient compliance  with  such  summons,  and  all  proceedings 
thereafter  shall  be  the  same  as  in  garnishment  cases  against 
individuals. 
When  cor-  Sec,  32.     If  Said   corporation  shall   not  so  appear  or  so 

g^fl^"  answer,  if  a  judgment  shall  have  been  obtained  against  said 

!w*''dr^t°  principal  defendant,  and  the  time  for  taking  an  appeal  there- 
from shall  have  expired,  and  if  no  ap[>eal  shall  have  been 
taken,  such  corporation  shall  be  held  to  be  indebted  to  the 
defendant  in  the  original  suit  lo  the  amount  of  the  judg- 
ment against  the  principal  defendant,  unless  within  three 
days  after  the  return  day  of  such  summons,  such  corpora- 
tion shall  appear  and  show  a  sufficient  reason  to  the  satis- 
faction of  the  justice  for  having  failed  to  answer  such  sum- 
Judgment.  mons,  and  the  justice  shall  tliereu]>on  on  the  third  secular 
day  render  judgment  against  such  corporation  as  against 
other  garnishees,  for  the  amount  of  such  debt  and  with  lite 
Dtaciomire,  on  effect;  but  on  such  cause  being  shown,  such  officer  may  make 
cause  afaown.  disclosure  and  be  examined  as  other  garnishees  and  proceed- 
ings thereafter  shall  be  the  same  as  though  answer  bad  been 
made  within  the  time  limited  therefor.  If  judgment  shall 
not  have  been  rendered  against  the  principal  defendant,  or 
if  judgment  shall  have  been  rendered  and  the  time  for  appeal 
shall  not  have  expired,  said  garnishment  case  shall  stand 
adjourned  until  the  determinalion  of  the  principal  suit,  and 
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the  proceediogs  thereafter  shall   be  the  same  as  in   casefl  when 
againflt  individuala.  ^'t!^^* 

Bdc.    33.      No    nuramoDs     in    garaishmeat    eball     issue  summoiu 
against  a  municipal  corporation,  onder  the  provisions  of  the  IJ^'J^ipamy. 
preceding  section,  until  a  judgment  shall  have  been  rendered 
against  the  defendant  in  the  principal  suit. 

Sbc.  34.  When  any  corporation  shall  wish  to  appeal,  in  Appeal, 
cases  where  it  has  not  answered  an  garnishee,  it  shall  in  addi- 
tion to  the  other  requirenienls  of  law,  file  with  the  justice 
a  full  and  complete  answer  in  writing  as  sucb  garnishee,  veri- 
fied by  the  oath  of  an  officer  of  the  corporation  having  knowl- 
edge of  the  facts. 

Bbc.  35.     When  the  examination  or  disclosure  of  the  gar-  Money, 
niahee  shall  disclose  that  any  other  person  or  corporation  ftr^^fmed 
than   the  defendant  claims  in  whole  or  in  part  the  money,  J^rl""' 
property,  or  indebtedness  due  by  bim,  or  in  his  possession, 
and  the  name  and  re.sideuce  of  such  claimant,  the  garnishee 
may   deliver  such    money,   projwrty   or  indebtedness  to   the 
justice,  who  shall  cause  to  be  served  on  such  claimant  a  writ- 
ten notice  to  ap|>eur   in   said   court  and   maintain   his  said  ^^<* 
claim;  such  notice  shall  contain  the  names  of  the  parties  to     *pp^'- 
the  principal  and  garnishee  suil^,  the  name  aud  place  of  resi- 
dence of  the  justi<'e,  the  i-elum  day  or  adjourned  day  of  the 
garnishee  suit,  and  the  substance  or  a  copy  of  the  disclosure, 
aud  shall  be  served  at  least   ten  days  before  the  return  or 
adjourned  day  of  the  garnishment  suit;  Ihe  notice  may  be 
served  in  any  county  in  this  State;  in  other  respects  it  shall 
be  served  in  the  same  manner  as  summonses  from  justices' 
courts;  for  the  purpose  of  giving  an  opportunity  of  serving 
the  notice  above  provided,  it  shall  be  Ihe  duty  of  the  justice, 
on  the  return  day  of  the  garnishment  suit,  to  adjourn  such 
suit  not  less  than  ten  nor  more  than  thirty  days.     After  the  when 
service  of  such  notice  and  the  payment  or  delivery  to  the  jus-  §^.tged, 
tice  of  the  money,  property  or  indebtedness,  as  above  pro- 
vided, the  garnishee  shall  be  discharged  from  all  liability  to 
any  person  in  respect  to  the  money  or  property  so  paid  or 
delivered;  and  the  proof  of  the  service  of  such  notice  filed  in 
the  suit,  and  the  certificate  or  ducket  entry  made  by  the  jus- 
tice of  such  payment  or  delivery,  shall  be  prima  facie  evi- 
dence of  the  fact  stated  therein.    The  claimant  shall  appear  Apptanmcfl 
in   the  suit  on   the  return  or  adjuurned  day  named  in   the  '""* 
notice  served  upon  him  as  aforesaid,  and  in  default  thereof 
judgment   shall   be   rendered  against  him   in   respect   to   his 
claim.    The  defendant  or  defendants  so  notified,  shall  be  con- 
sidered as  defendants  iu  the  place  and  stead  of  the  garnishee, 
and  an  issue  may  be  formed  between  the  plaintiff  and  such 
defendants  in  the  same  manner  as  provided  in  section  six- 
teen of  this  chapter;  ihe  issue  may  be  tried  by  the  justice  ttu of isaue. 
or  by  a  jury,  as  in  other  cases,  and  such  j'udgment  shall  be 
rendered  l>etween  the  parties  as  shall  be  just,  and  such  sub- 
stituted defendant  or  claimant  shall  have  the  same  right  to 
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when  section 
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wnisbee  to 
be  relensed. 


Appeal  by 
plainlifl. 


npijcal  as  the  original  giiriiinliee:  I'rorided,  That  this  scflton 
shall  iiot  be  operative  wlieii  llie  answer  of  the  ganii^hee  shall 
disclose  that  such  claimant  tloes  not  reside  in  the  State; 
nor  in  case  such  claimant  is  a  corporation  which  cannot  be 
served  within  the  State. 

Sac.  3C.  In  all  cases  where  the  defendant  takes  an  appeal 
from  the  judgment  in  justice  court,  and  in  all  cases  where  the 
judgment  in  jnsliee  court  becomes  final  in  favor  of  said  de- 
fendant, Ihc  justice  shall  make  and  deliver  an  order  or  orders 
releasing  the  garnishee  or  garnishees  from  all  liabilily.  In 
all  cases  where  the  plaintiff  shall  appeal  from  the  judgment 
rendered  in  justice  conrt,  fiie  justice  in  making  return  (o 
such  appeal  shall  return  all  garnishment  proceedings  auxili- 
ary to  such  suit,  together  wilh  the  main  action  to  the  court  to 
which  the  appeal  is  taken,  and  thereafter  proceedings  against 
the  garnishees  may  be  conducted  in  said  last  mentioned  court 
in  the  same  manner  in  all  ittspects  as  if  originally  commenced 
tbei-ein;  aud  for  the  pur^tose  of  such  subsequent  proceedings, 
the  answer  or  answci-s  of  the  garnishee  or  garnishees  made 
in  Juslice  court  shall  be  considered  as  made  iu  the  court  to 
which  the  appeal  is  taken  u|>on  the  day  upon  which  the  jus- 
tice shall  make  his  return  to  such  appeal. 


Of  Fet 


CHAPTER  LXXVir. 
of  Justices,  Jurors,  Conslables  and  Witnesses. 


Section  1.  Justices  of  the  peace  shall  be  entitled  to  the 
following  fees  in  civil  cases:  For  a  summons,  warrant,  or 
venire,  fifteen  cents;  for  trying  each  cause,  one  dollar  for 
the  tirst  day,  and  for  each  additional  day  the  sum  of  one  dol- 
lar; for  issuing  a  writ  of  rejdevin  or  attachment,  twenty- 
five  cents;  for  entering  any  cause  upon  the  docket  after  re- 
turn of  process,  tweuly-llve  oenis;  and  for  making  all  other 
entries  upon  the  docket  in  any  cause  not  otherwise  provided 
for,  twenty-five  cents;  for  each  subpoena  not  exceeding  four, 
ten  cents;  for  swearing  a  jury,  ten  cents;  for  swearing  each 
witness  iu  a  cause,  ten  cents;  for  entering  every  final  judg- 
men),  twenty-five  eenls;  for  issuing  execution,  twenty  five 
cents;  for  every  continuance  or  adjournment  at  the  request 
of  the  party,  fifteen  cents;  for  drafting  any  bond  or  recog- 
nizance, requisite  in  any  case  before  a  justice  of  the  peace, 
thirty-flve  cents;  for  approving  any  bond  or  recognizance,  ten 
cents;  for  reducing  the  evidence,  objections  to  evidence,  and 
exceptions  taken  by  either  party,  upon  the  trial  of  any  cause, 
ten  cents  for  each  folio;  for  making  and  filing  return  upon 
api>eal,  one  dollar;  for  taking  depositions,  examinations  or 
confessions,  ten  cents  for  each  folio;  for  entering  a  discon- 
tinuance or  satisfaction,  ten  cents;  for  entering  every  assign- 
ment of  a  judgment,  fifteen  cents;  for  entering  an  amicable 
suit,  twenty-five  cents;  for  marrying  and  making  return 
thereof,  two  dollars;  for  taking  acknowledgment  of  a  deed 
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or  other  instrument,  twenty-five  cents  for  each  person  ac- 
knowledping;  for  making  a  certified  transcript  of  any  judg- 
ment and  of  tbe  proreedings  in  any  cause,  fifty  cents;  for 
certifying  canse  to  the  circuit  court  on  plea  of  title,  fifty 
cents;  for  making  return  on  special  appeal  or  certiorari,  two 
dollars;  and  no  justice  of  the  jieace  sliall  receive  any  other  other  fees 
fees  or  compensation  for  any  services  rendered  in  any  civil''"'"  '  ' 
canse  than  such  as  is  hereinbefore  provided. 

Sbc.  2,  Each  juror  sworn  in  a  justice  court,  shall  be  en-  Few  of  juror* 
titJed  to  receive  one  dollar  for  each  day's  attendance,  and  one- 
half  dollar  for  each  half  day's  attendance  as  such  juror,  and 
the  party  requiring  such  jury  shall  l«>  liable  for  the  fees  of 
such  jury  and  shall  advance  the  fees  for  one  day's  attend- 
ance before  Ihe  venire  shall  be  issued,  and  the  fees  for  each 
succeeding  day  l>efore  said  jury  sball  Im  required  to  sit  and 
bear  teslintony  or  give  any  verdict  in  the  same.  And  in  case 
the  )>arfy  so  calling  for  a  jury  shall  refuse  at  any  time  to 
advance  the  fees,  the  jury,  if  impaneled,  shall  be  discharged 
and  said  canse  shall  prweed  as  though  no  jury  had  been 
demanded  in  the  first  instance.  And  at  the  time  of  the  dis- 
charge of  such  jury,  the  otticer  to  whom  such  fees  were  ad- 
vanced shall  pay  to  each  juror  so  nnich  of  Kuid  fees  as  he  shall 
be  entitled  to  and  refurti  the  balance,  if  there  he  any,  to  the 
party  from  whom  it  was  i-eceiveil;  and  when  the  party  re- 
qniring  such  jury  shall  pi-evail  in  such  action  op  proceeding, 
the  wh(de  of  the  fees  to  which  sucb  jury  shall  he  entitled  shall  Tobetued 
be  taxed  as  costs  in  his  favor,  in  addition  to  the  costs  pi-o-""*"- 
vided  by  section  three  of  chapter  seventy-one  of  this  act. 

Hoc.  3.     (^instables  shall  t>e  entitled  to  the  following  feesFeesof 
in  civil  cases:  ««>«»bies. 

For  serving  a  warrant,  fifty  cents;  for  sen-ing  a  summons, 
twenty-flve  cents; 

For  a  cojiy  of  every  summons  delivered  on  request,  or  left 
at  the  dwelling  of  the  defendant,  in  his  absence,  ten  cents; 

For  serving  an  attachment  or  writ  of  replevin,  seventy- 
five  cents;  and  for  a  copy  thereof,  and  of  the  inventory  of  the 
property  seized,  twenty-five  cents; 

For  serving  a  subpoena,  fifteen  cents  for  service  upon  each 
witness  summoned  by  him; 

For  serving  an  execution  on  the  body  or  goods  and  chattels 
of  the  defendant,  fifty  cents; 

(iktmmitting  a  defendant  to  prison  on  execution,  fifty  cents; 

For  traveling  in  (he  service  of  process,  ten  cents  for  each 
mile  necessarily  traveled  from  Ihe  place  of  service  to  the 
place  of  return ; 

Kummoning  a  jury,  seventy-five  cents; 

Attending  upon  a  jury,  fifty  cents; 

For  collecting  and  paying  over  money  on  executions,  four 
per  cent  upon  all  sums  not  exceeding  two  hundred  dollars, 
and  for  all  sums  over  that  amount,  two  per  cent; 

Advertising  sale  of  property,  fifty  cents; 

Selling  property,  fiftv  cents;  /—  i 

^   "^  ■'  LctizcdtyGoOgle 
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For  atteudtng  a  circuit  roiirl  ill  the  request  of  the  sheriff, 
one  dollar  and  fifty  cents  for  each  day,  to  be  paid  out  of  the 
county  treasury. 

8bc.  4.  Witnesses  attending  any  juBtice's  court  shall  be  en- 
titled to  receive  from  the  party  requiring  their  attendance, 
the  following  fees:  For  each  day's  attendance,  one  dollar; 
for  each  half  day,  fifty  cents;  and  ten  cents  for  each  mile 
necessarily  traveled  in  going  to  the  place  of  attendance  by 
the  usually  traveled  route. 


CHAPTER  LXXViri. 
Of  Appeals. 

Sbction  1.  Any  party  to  a  judgment  rendered  by  a  justice 
of  the  pea<-e,  conceiving  himself  aggrieved  thereby,  may  ap- 
peal therefrom  to  the  circuit  court  for  the  county  where  the 
same  was  rendered,  in  the  following  cases: 

1.  Where  final  judgment  was  rendered  on  an  issue  of  law 
joined  hetween  the  parlies; 

2.  Where  flnal  judgment  was  rendered  on  an  issue  of 
fact  joined  between  the  parties; 

3.  Where  the  defendant  did  not  appear  and  plead,  and 
final  judgment  was  rendered  for  the  plaintiff  on  the  merits 
of  his  clhim; 

4.  Where  a  judgment  of  non  suit  has  been  rendered. 
Hoc.  2.     The  party  appealing  under  the  provisions  of  the 

preceding  section  shall,  within  five  days  after  the  rendition 
of  the  judgment,  present  to  the  justice  an  affidavit  made  by 
himself,  his  agent,  or  attoi'ney,  liefore  any  person  authorized 
to  administer  oaths,  stating  that  such  judgment  is  not  in 
accordance  with  the  just  rights  of  such  party,  as  the  per- 
son making  such  affidavit  verily  believes,  and  in  case  there 
shall  be  any  objection  to  the  process,  pleadings  or  other  pro- 
ceedings, and  to  the  decision  of  the  justice  thereon,  which 
would  not  be  allowed  to  be  made  ou  the  trial  of  the  appeal, 
the  same  may  be  set  forth  specifically  in  the  affidavit. 

Sejc,  3.  The  party  appealing  under  the  provisions  of  the 
preceding  section  shall  also,  within  five  days  after  the  rendi- 
tion of  the  judgment,  deliver  to  the  justice  a  bond  or  recog- 
nizance to  the  adverse  party,  in  conformity  with  the  follow- 
ing provisions: 

1.  It  shall  be  in  a  penalty  not  less  than  fifty  dollars,  and 
not  less  than  double  the  amount  of  the  judgment,  excluding 
costs; 

2.  It  shall  recite  the  judgment  so  far  as  to  exhibit  the 
names  of  all  the  parties,  the  character  in  which  they  prose- 
cuted or  defended  before  the  justice,  the  amount  recovered, 
and  the  name  of  the  justice; 

3.  It  shall  contain  a  condition  that  the  appellant  will 
prosecute  his  appeal  with  all  due  diligence,  to  a  decision  in 
the  circuit  court,  and  that  if  a  judgment  he  rendered  against/ |(j 
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him  in  such  court,  he  will  pay  the  amount  of  snch  judgmeot, 
including  all  costs,  with  interest  thereon,  and  if  his  appeal 
shall  be  discontinaed  or  dismissed  that  he  will  pay  the  amount 
of  the  judgment  rendered  agrainst  him,  if  any,  in  the  justice's 
court  including  all  cost",  with  interest  tbereoo; 

4.  It  Bhall  be  executed  by  the  appellant,  with  one  or  more 
sufficient  sureties,  or  by  two  or  more  sufficient  sureties  with- 
out the  appellant.  Rnch  bonds  or  recognizances  may  be  taken 
by  the  justice  by  whom  the  judgment  was  rendered,  or  by 
any  other  justice  of  the  peace  of  the  same  county,  or  by  the 
county  clerk  of  the  same  county;  Provided,  That  no  other  Prorieo, 
justice  of  the  pence  or  county  clerk  shall  approve  any  sucb  "ffer  justtc^. 
bond  or  recognizance  when  approval  thereof  has  been  denied 
by  the  trial  justice  for  or  on  account  of  the  insufficiency  there- 
of, and  every  justice  of  the  peace  who  shall  refuse  to  approve 
any  such  bond  or  recognizance  because  of  the  insufficiency 
thereof  shall  endorse  such  fact  in  writing  upon  such  in- 
strument. 

Sec.  4.    No  justice  of  the  peace  op  county  clerk  shall  take  sm^ieato 
any  bond  or  recognizance  on  appeal,  as  hereinbefore  provided,  ^"  ^" 
unless  the  person  or  persons  entering  into  the  same  as  surety, 
justifies  his  or  their  responsibility  in  writing,  and  under  oath, 
which  justification  shall  be  endorsed  on  said  bond. 

Sec.  5.     Such  justification  shall  not  be  necessary  when  the  when 
opposite  party,  or  bis  attorney,  admits  the  pecuniary  responsi-  }US^'Si^S»ry. 
bility  of  such  surety  or  sureties  to  be  sufficient;  and  it  shall 
be  the  duty  of  the  justice,  at  the  time  of  taking  such  bond  Duty  "f 
or  recognizance  to  certify  whether  the  surety  justified,  or  his 
responsibility  was  admitted  as  aforesaid. 

Sbc.  fi.  The  appellant  shall,  within  the  said  five  days,  inCMtsMji 
addition  to  the  making  and  filing  of  an  affidavit  and  bond,  pay  to  be  paid, 
to  the  justice  the  taxable  coats  of  (he  prevailing  party,  to- 
gether with  the  sum  of  one  dollar  for  making  his  return  to 
said  appeal,  and  the  further  sum  of  three  dollars  as  clerk 
and  entry  fee,  to  be  paid  by  said  justice  to  the  clerk  of  the 
court  to  which  said  appeal  is  taken,  which  sum.  three  dollars, 
shall  be  paid  by  the  justice  to  the  clerk  of  the  court  at  the 
time  of  delivering  the  papers  pertaining  to  the  appeal,  to  said 
clerk,  and  no  appeal  shall  be  allowed  until  the  foregoing  con- 
ditions are  complied  with,  and  all  species  of  appeals  ordered 
or  directed  by  any  court  or  judge,  shall  be  and  are  hereby 
made  subject  to  (he  same  provisions  of  payment. 

Sdc'.  7.  When  the  term  of  office  of  a  justice  shall  expire,  or  when 
otherwise  l)ecome  vacant.  Ijctweeu  the  rendition  of  a  judg-  {^^"^irM, 
ment  by  him  and  the  time  limited  for  appealing,  such  justice 
may  take  and  approve  of  the  bond  or  recognizance,  and  it 
shall  be  his  duly  to  make  return  to  such  appeal  in  like  man- 
ner as  if  he  was  in  office  at  the  time  of  taking  such  bond  or 
recognizance,  and  of  making  such  return. 

Sec.  S.    .appeals  may  be  authorized  by  the  circuit  court,  or  when  circuit 
by  the  circuit  judge  at  chambers,  after  the  expiration  of  five  aut^^' 
days,  when  the  party  making  the  appeal  has  been  prevented  "pi"^-    r 
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from  taking  the  same  by  circuiiiHtaDces  not  under  bis  control. 
And  in  all  siicli  cnses  where  the  party  in  whose  favor  aiich 
judgment  was  reudeix'd  apiM!iii'«  by  an  attorney  or  agent,  it 
will  be  suffifient  to  serve  such  attorney  or  ngeot  with  the 
Dotices  of  all  subsequent  proceedings  in  said  cnuw,  and  all 
OTders  made  by  said  court  or  judge  may  l»e  served  on  said  at- 
torney or  agcnl,  and  such  service  shall  have  the  same  effect 
as  though  the  same  was  made  on  the  party  in  whose  favor 
BUch  judgment  may  have  been  rendereil. 

Hbc.  !t.  The  affidavit  and  bond  or  ivcogtii/.ance.  in  case  of 
the  al>sence  from  his  dwelling  bouse  of  the  justice  by  whom 
the  judgment  was  rendered,  may  be  ser\'ed  on  any  member  of 
his  family  of  suitable  age,  and  the  costs  and  fees  may  be  paid 
to  such  pei^on. 

Kbt.  10.  If  an  execution  shall  have  been  issued  before  an 
appeal  is  taken,  on  a  certificate  being  presented  to  the  ofiS- 
cer  holding  the  execution,  showing  su<'h  ap|>eal.  he  shall  forth- 
with release  the  property,  or  the  body  of  the  party  against 
whom  the  same  was  issued,  which  may  have  been  taken;  and 
if  such  party  shall  have  been  committed  to  prison,  upon  ser- 
vice of  the  like  certificate  upon  the  jailor,  he  shall  release  him 
from  imprisonment. 

t^Kc.  II,  Within  ten  days  after  any  appeal  shall  have  been 
made,  the  justice  shall  make  a  return  of  the  proceedings  had 
before  him  tu  the  circuit  court  for  the  rouuty,  in  which  shall 
be  statetl : 

1.  The  title  of  the  cause,  and  the  eharacter  in  which  the 
parties  prosecuted  or  defended  before  him; 

2.  The  demand  of  the  plaintiff;  and  if  his  declaration  was 
in  wriling,  a  copy  Ihercfif  shall  he  set  forth; 

3.  The  plea  of  the  defendant,  and  any  notice  of  set-off  or 
matter  of  defense  given  by  him,  and  all  other  jin»ceedings  of 
the  parlies  upon  which  a  trial  was  bad  or  an  issue  was  framed; 
and  if  in  writing,  eo]»ies  thereof  shall  be  set  forth; 

4.  If  the  trial  was  by  jury,  the  names  of  the  jurors  and 
their  verdict; 

5.  The  judgment  rendered,  and  the  time  of  rendering  the 
same;  and 

6.  The  time  when  the  affidavit  and  bond  or  recognizance 
hereinbefore  required  were  delivered  to  the  justice  and  the 
fees  of  the  justice  were  paid. 

Sbc.  12.  The  justice,  in  addition  to  the  particulars  re- 
quired by  the  preceding  section,  shall  make  a  full  and  com- 
jdete  return  as  to  all  nuitters  stated  and  st^t  forth  in  such 
allidavit  menti(me4l  in  the  latter  part  of  siH-tion  two  of  this 
chapter,  and  shaii  also  return  copies  of  all  processes,  retiirus, 
pleadings  and  affidavits  upon  which  any  process  issued  or 
motion  was  made,  and  so  much  of  the  evidence  and  pro- 
ceedings as  may  lie  necessary  fully  to  exhibit  the  questions, 
motions  and  decisions,  made  and  presented  in  such  cause, 

Kec.  13,  Within  ten  days  after  the  apjieal  shall  be  duly 
made,  the  justice  shall  file  with  the  clerk  of  the  circuit  court,    t 


PUBLIC  ACTS,  1915— No.  314.  471 

hiB  return  made  as  above  directed,  together  with  all  papers 
filed  with  him  by  either  pHi-l.v  t-elating  to  the  caiiKe,  aDd  Ihe 
affidavit  and  bood  or  recognizance  delivered  to  bim  by  the 
appellant. 

See.  14,  The  court  to  which  the  a|)i>eHl  shall  have  been  Return  may 
taken,  upon  evidence  being  given  that  an  appeal  has  been  "^""^ 
dulv  made  ma.v,  by  rule  and  attachment,  compel  a  retnrn  by 
the  ju»lice  of  bis  proveedin)^,  and  nf  all  papers  and  matlent 
required  to  be  retnmed  by  him,  during  the  same  ierui,  or  at 
a  Hub^<equeat  term;  and  if  a  rnle  shall  have  been  entered  re- 
quiring anch  return,  as  hereinbefore  authorized,  and  shall  have 
been  served  ten  days  previously,  the  court  shall  issue  an  at- 
tachment against  such  delinquent  jusMce,  unletis  good  cause 
to  the  contrary  be  showa  by  sucb  juslice. 

Sec.  l.'i.     Upon  satisfactory  evidence  lliat  the  return  of  a  Amendment 
justice  is  subsiantially  erroneous  or  defective,  the  court  may,     '*'""' 
in  like  manner,  compel  him  fo  amend  Ihe  same. 

Six-.  16.     Upon  an  attachment  being  issued  against  the  jus-  Puni*hment  of 
tice,  pursuant  to  either  of  the  foregoing  sections,  the  court  oi™ubii™!"* 
may  pnnish  the  disobedience  of  the  justice  by  impristrnment, 
until  be  submit,  and  may  adjudge  that  he  pay  the  costs  of 
the  proceedings   against   him;  and   such  order  shall   be  eu- 
forced  as  other  onlers  of  the  court. 

Sbc.  17,  On  filing  the  return  of  the  justice  the  circuit  Pro^e^ingson 
court  Shalt  become  possessed  of  the  cause  the  same  as  if  it  had 
been  originally  commenced  in  said  appellate  court,  subject  to 
the  same  rules  and  regidatiuns.  and  for  all  fees  and  costs  in 
the  aclitm  in  Ihe  ap|>ellate  court,  the  bond  of  the  appellant 
shall  be  holden  as  if  nmdo  and  filed  in  Ihe  acticm  originally 
c»mmen<'e(l  in  said  ap|)ellale  court,  and  the  appellate  court 
shall  have  power  lo  order  new  bonds  or  require  security  for 
costs  and  make  other  orders  in  its  discretion  as  in  actions 
originally  therein  commenced. 

He*',  is.    No  appeal  shall  tie  dismissed  <m  the  ground  that  Nospprai 
the  costs  of  Ihe  justice  have  not  been  paid,  hut  in  all  cases.  noTpfymp'JIt 
the  fact  of  a  return  having  been  made  by  a  juslice  shall  be  °"™'* 
conclusive  evidence  of  such  costs  having  been  paid. 

Sec,   10,     If  an   apjveal   be  dismissed  or  discontinued,  the  Judement  (or 
court  shall  enter  judgment  in  favor  of  the  appellee  for  costs.      »pp*"** 

Btx-,  2(1.     rpon  an  appeal  i>eing  dismissed  or  dtscontinned.  order  oi 
and  a  certified  copy  of  the  order  of  dismissal  or  discontinu- |U?5J.',^'" 
ance  being  served  upon  the  justice,  he  shall  proceed  thereon  onjusiifp 
as  if  no  appeal  had  l>ecn  nuide. 

Sec.  21.    The  api^llee  in  whose  favor  a  judgment  shall  have  Api*ii™not 
been  rendered  shall  not  he  entitled  to  prosecute  the  bond  <U' Mimi^MtT""^ 
recognizan<'e  given  on  appeal  which  shall  have  been  dismissed  "Ji^'"nJi)" 
or  discontinued,  until  an  execution  on  the  judgment  apjtealcd  misetisficd, 
from  shall  have  been  retuniol  that  sufficient  goods  and  chat- 
tels of  such  appellant  cannot  be  found  to  Katisfy  the  same. 
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Of  Certioraris. 

Sec.  22.  In  all  cases  of  judgments  rendered  by  a  justice 
of  the  peace,  whether  issue  was  joined  before  the  justice  or 
not,  either  party  may  remove  such  judgment  by  a  writ  of  cer- 
tiorari, into  the  circuit  court  for  the  county  in  which  the  judg- 
ment was  rendered. 

Sec.  23.  The  party  intending  to  apply  for  such  certiorari 
shall  give  the  jnetice  notice  in  writing  within  five  days  after 
the  reudition  of  the  judgment,  of  his  intention  of  removing 
the  cause  to  the  circuit  court  by  certiorari;  and  shall  within 
ten  dayf  make  or  cause  to  he  made  an  affidavit,  setting  forth 
the  substance  of  the  testimony  and  proceedings  before  the 
justice,  and  the  grounds  upon  which  an  allegation  of  error 
is  founded. 
»  Hoc.  24.  Such  affidavit  shall,  within  ten  days  after  render- 
ing such  judgment,  be  presented  to  one  of  the  circnit  judges, 
or  to  a  circuit  couH  commissioner  of  any  county  of  this  State, 
and  if  he  be  satisfied  that  an  error  has  been  committed  by  the 
justice  or  jury  in  the  proceedings,  verdict  or  judgment,  he 
shall  allow  the  certiorari,  by  endorsing  bis  allowance  thereon. 

Sec.  25.  The  party  obtaining  such  certiorari  shall  execute 
a  bond  to  the  opposite  party,  with  one  or  more  sufficient  enre- 
ties,  to  he  approved  by  the  judge  or  commissioner  who  allowed 
the  certiorari,  or  by  the  justice  who  rendered  the  judgment, 
in  a  penalty  of  at  least  fifty  dollars,  where  the  whole  amount 
of  the  judgment  for  debt  or  dnmagem  and  costs  shall  not  ex- 
ceed twenty-five  dollars;  and  where  the  judgment  for  debt  or 
damages  and  costs  shall  exceed  the  sum  of  twenty  five  dollars. 
then  the  penalty  of  said  bond  shall  be  in  double  the  amount 
of  said  judgment,  if  such  judgment  was  rendered  against  the 
party  applying  for  such  certiorari,  conditioned  to  prosecute 
such  certiorari  to  effect  and  abide  the  judgment  of  the  circuit 
court  therein,  and  pay  the  debt  or  damages  and  costs  that 
shall  be  awarded  against  him. 

SEr.  26.  The  party  procuring  the  certiorari  need  not  exe- 
cute the  bond  in  the  last  section  mentioned,  if  the  same  shall 
be  executed  by  two  or  more  sureties.  The  sufficiency  of  the 
surety  or  surelies  shall  be  approved  by  the  person  allowing 
the  certiorari,  or  the  justice  on  whose  judgment  the  certiorari 
is  brought.  No  such  bond  shall  be  approved  unless  the  surety 
or  sureties  thei-elo  justify  their  pecuniary  responsibility  in 
writing  and  under  oath,  which  said  justification  shall  be  by 
said  justice  or  person  allowing  the  certiorari  endorsed  on 
said  bond,  or  the  responsibility  of  such  surety  or  sureties  is 
admitted  in  writing  by  the  opposite  party  or  his  attorney, 
and  endonied  on  said  bond. 

Kbt.  27.  If  the  judgment  was  in  favor  of  the  person  apply- 
ing for  such  certiorari,  (hen  such  bond  shall  be  in  a  penalty 
of  at  least  fifty  dollars,  conditioned  to  pay  such  costs  as  shall 
be  awarded  against  him,  in  case  such  judgment  shall  be 
affirmed.  i 
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Sdc.  28.    The  affidavit,  after  the  allowance  of  the  certiorari  wiien  writ 
shall  have  been  indoraed  thereon,  and  within  flve  days  after  **  "•***■ 
such  allowance  shall  be  filed  in  the  office  of  the  clerk  of  said 
circnit  court,  and  thereupon  a  writ  of  certiorari  shall  be  is- 
sued forthwith  b;  such  clerk. 

Sec.  29.    Such  writ  of  certiorari  shall,  within  Ave  days  after  service  or 
it  shall  have  been  isBued,  or  within  such  other  time  as  the  <*rtiar»ri,  etc. 
officer  allowing  the  same  shall  direct  at  the  time  of  allow- 
ing the  certiorari,  be  served  upon  the  justice  by  whom  the 
judgment  was  rendered,  together  with  the  Iwnd  given,  and 
a  copy  of  the  affidavit  on  which  the  certiorari  was  allowed;, 
and  the  sum  of  two  dollars  shall  be  paid  to  the  justice  for  Fee. 
his  fees  for  making  a  return  to  the  certiorari,  and  no  certiorari 
shall  be  of  any  effect  until  all  the  preceding  requirements 
shall  have  been  complied  with. 

Sdc.  30.  If  the  certiorari,  bond  and  copy  of  the  affidavit  Eiecutioa  to 
shall  be  served  on  the  justice  before  an  execution  shall  have  *'**^  ■ 
been  issued,  it  shall  stay  the  issuing  of  the  same;  and  if  the 
execution  shall  have  been  issued,  but  not  collected,  the  justice 
shall  grant  the  party  requiring  it  a  certificate  of  the  issuing 
of  such  certiorari,  which  on  being  ger\'ed  on  the  officer  in 
whose  hands  the  execution  may  be,  shall  suspend  such  eie- 
cntion. 

Sec.  31.  The  justice  before  the  return  day  of  such  cer- juttice  to 
tiorari,  or  within  five  days  after  the  service  thereof,  shall  ""''* '""'°' 
make  return  thereto  in  writing,  to  which  return  shall  be  at- 
tached such  writ,  the  bond  and  the  copy  of  the  affidavit  on 
which  such  writ  was  allowed,  and  file  the  same  in  the  office 
of  the  clerk  of  the  court  from  which  the  writ  issued;  in 
which  return  he  shall  duly  and  fully  answer  all  the  facts  set 
forth  in  the  copy  of  the  affidavit  on  which  the  writ  was 
allowed. 

Sec.  32.    The  court  may  compel  such  justice  to  make  or  court  m^ 
amend  such  return  by  mle,  attachment,  or  mandamus,  as  the  S "S^d^"™ 
case  may  require.  """n'- 

Sec.  33.    When  such  return  shall  be  so  filed  with  the  clerk  miencauBe 
the  cause  may  be  brought  on  for  argument,  on  like  notice  asbrougbtoD 
is  required  for  the  hearing  of  motions,  without  aay  assign- '"''*™"°'- 
ment  or  joinder  in  error,  unless  there  be  an  allegation  of 
error  in  fact,  and  without  furnishing  any  other  copy  or  copies 
of  the  affidavit,  certiorari  and  return  to  the  court  or  the 
opposite  party,  than  those  filed  with  the  clerk. 

6bc.  34.  The  conrt  shall  proceed  to  give  judgment  in  the  judgment, 
cause  as  the  right  of  the  matter  may  appear,  without  regard- 
ing technical  omissions,  imperfections  or  defects  In  the  pro- 
ceedings before  the  justice,  which  did  not  affect  the  merits; 
and  may  affirm  or  reverse  the  judgment,  in  whole  or  in  part, 
and  execution  shall  issue  thereon,  as  upon  other  judgments 
rendered  in  the  circuit  court, 

StK.  35.    If  the  judgment  be  affirmed,  costs  shall  be  awarded  <^«*t*' 
to  the  appellee;  if  it  be  reversed,  costs  shall  be  awarded  to 
the  appellant;  if  judgment  be  affirmed  in  part,  the  cQgts,  6r.  ~xi(lQlt' 
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Sec.  36.  No  judgment  of  a  justice  shall  be  reverBCd  merely 
for  the  omission  or  misrecital  of  an  oath,  nor  on  account  of  any 
fees  having  been  improperly  allowed  by  such  juBtice,  nor  on 
account  of  the  informality  or  insufficiency  of  any  bond  that 
shall  have  been  given  by  the  party  bringing  the  certiorari: 
Proinded,  Another  bond,  to  be  approved  by  the  court,  shall 
be  given  within  such  time  as  the  court  shall  direct. 

Sec.  37.  Whenever  an  appeal  shall  be  duly  made  from  a 
judgment  rendered  by  a  justice  while  in  office,  either  before 
or  after  the  justice  shall  have  gone  out  of  oflfice,  and  before  or 
after  his  books  and  papers  shall  have  been  delivered  to  the 
clerk  of  the  township  or  city  or  to  his  successor  in  office,  it 
shall  be  the  duty  of  such  justice  to  make  return  to  such  ap- 
peal, in  like  manner  as  if  he  were  in  office  at  the  time  of  malL- 
ing  such  return. 

^Ec.  38.  If  a  justice  to  whom  a  notice  of  appeal  and  bond 
or  recognizance  shall  have  been  duly  delivered,  aa  hereinbe- 
fore provided,  shall  die,  become  insane,  remove  out  of  the 
State,  or  abscond,  so  that  the  return  of  such  justice  to  the 
appeal  cannot  be  compelled,  the  justice  to  whom  his  books 
and  papers  shall  have  been  transferred,  shall  make  and  file 
with  the  clerk  of  the  circuit  court  a  transcript  of  the  docket  of 
the  cause,  together  with  all  the  papers  relating  thereto,  and 
the  circuit  court  shall  proceed  thereon  in  the  same  manner  as 
if  return  had  been  made  by  the  justice  who  rendered  the  judg- 
ment therein. 

Skc.  39,  If  before  the  expiration  of  the  time  limited  for 
appealing  from  any  judgment  rendered  by  a  justice  of  the 
peace,  the  term  of  office  of  such  justice  shall  expire,  or  his 
office  otherwise  become  vacant,  either  party  conceiving  him- 
self aggrieved  by  such  judgment,  may,  within  five  days  after 
the  books  and  papers  of  such  justice  shall  have  been  trans- 
ferred to  another  justice,  pursuant  to  the  foregoing  provi- 
sions, deliver  a  notice  of  appeal  and  bond  or  recognizance  to 
the  justice  having  control  of  such  judgment,  and  pay  him  the 
fee  hereinbefore  provided;  and  such  justice  shall,  within  ten 
days  thereafter,  make  return  to  such  appeal  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  the  judgment  appealed 
from  had  been  rendered  by  him. 

Sdc.  40.  If  for  any  cause  a  return  to  an  appeal  cannot  be 
compelled,  the  court  to  which  such  appeal  shall  be  made,  may 
receive  the  affidavits  of  witnesses  and  of  the  parties,  to  the 
facts  and  circumstances  of  the  proceedings,  and  of  the  judg- 
ment appealed  from,  and  shall  proceed  thereon  in  the  same 
manner  as  if  such  facts  had  been  returned  by  the  justice 
whose  duty  it  was  to  make  return  to  such  appeal. 

Bec.  41,  If  any  justice  whose  duty  it  shall  be  to  make  re- 
turn to  any  appeal,  shall,  before  making  such  return  accord- 
ing to  law,  remove  out  of  the  county  into  any  other  county 
in  this  State,  the  court  to  which  such  appeal  shall  be  made 
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shall  bare  power  to  compel  a  return  of  such  appeal  in  the 
same  maDner  as  if  such  justice  had  not  removed. 


CHAPTER  LXXIX. 
Of  Contempts, 

Sbction  1.    Id  the  fotlowiog  caBes  a  justice  of  the  peace  in  whu  osm 
may  punish,  as  for  criminal  contempt,  persons  guilty  of  the  {J^jjg  {"J^ 

following  acts:  contempt. 

1.  Disorderly,  contemptuous  or  iosolent  behavior  towards 
such  justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the 
rendering  of  any  judgment,  or  in  any  judicial  proceeding, 
which  shall  tend  to  interrupt  such  proceedings,  or  to  impair 
the  respect  due  to  his  authority; 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance, 
tending  to  interrupt  any  judicial  proceedings  of  a  justice; 

3.  Resistance  wilfully  offered  by  any  person  in  the  presence 
of  a  justice,  to  the  execution  of  any  lawful  order  or  process 
made  or  issued  by  him. 

Sbc.  2.  Punishment  for  contempts,  in  the  foregoing  cases,  Punishment 
may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  five  days,  or  both. 
in  the  discretion  of  the  justice;  but  no  person  shall  remain 
imprisoned  for  the  non-payment  of  sucb  flue  more  than  ten 
days. 

Ssc.  3.  No  person  shall  be  punished  for  a  contempt  before  opportuaitr 
a  justice  until  an  opportunity  shall  have  been  given  him  to"*™'"'^- 
be  heard  in  bis  defense;  and  for  that  purpose,  a  justice  may 
issue  a  warrant  to  bring  the  offender  before  him;  or,  if  the 
contempt  was  committed  in  the  presence  of  the  justice,  be 
may  cause  the  offender  forthwith  to  be  arrested  therefor,  with- 
out issuing  any  process  in  the  first  iustance. 

Sbc.  4.     Upon  convicting  any  person  of  contempt,  the  jus-  itocord  of 
tice  shall  make  a  record  of  such  conviction,  stating  therein  '*"*''"''"'■ 
the  particular  circumstances  of  the  offense;  and  the  warrant  Wurantror 
of  commitment  for  any  contempt  shall  also  state  the  circum- '*""""°'""' 
stances  of  the  offense,  or  it  shall  be  void. 

Sec.  B.    When  a  witness  attending  before  any  justice  in  the  commitinent 
cause,  shall  refuse  to  be  sworn  in  the  form  prescribed  by  law,  {^S>irMf'"^ 
or  to  answer  any  pertinent  or  proper  (juestion,  such  justice  JJT^^" 
may  by  warrant  commit  such  witness  to  the  jail  of  the  county. 

Sec.  6.    Such  warrant  shall  specify  the  cause  for  which  the  wtmnt. 
same  is  issued,  and  if  it  be  for  refusing  to  answer  any  ques-^u^ 
tion,  such  r|uestion  shall  be  specified  therein;  and  sucb  wit- 
ness shsll  be  closely  confined  pursuant  to  such  warrant  until 
he  submit  to  be  sworn,  or  to  answer,  as  the  case  may  be. 

Rbc.  7.     The  justice  shall  thereupon  adjourn  such  cause  Adjouminent 
at  the  request  of  the  party  in  whose  favor  such  witness  nttend-  "*  '^""■ 
ed,  from  time  to  time,  until  such  witness  shall  testify  in  the 
canse,  or  be  dead,  or  otherwise  incapable  of  testifying  as  i 
witness. 
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CHAPTER  LXXX. 

General  ProvisioiiB. 

juiticek)  Sbjction  1.    Every  justice  shall  carefully  preserve  and  file 

S^'b^'   8"  affidavits  and  papers  delivered  to  him  to  be  filed  in  any 

cause, 
ibdaxor  Sec.  2.     Every  justice  ehall  keep  an  alphabetical  index  of 

CJSkrtf        all  judgments  entered  in  his  docket  book,  in  the  course  of  any 

judicial  proceeding  had  before  him.  in  which  shall  be  inserted 

the  names  of  the  parties  to  each  judgment,  and  the  page  of 

his  docket  where  such  judgment  is  entered. 
Justice's  Sec.  3.    Every  justice  of  the  peace  shall  keep  a  docket,  in 

docket.  ^[j-pi,   dg  gjjgu  g^^gj.. 

1.  The  title  of  all  causes  commenced  before  him; 

2.  The  time  when  the  first  and  subsequent  process  was  is- 
sued against  the  defendant,  imd  the  particular  process  issued; 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  on  the  return  of  process; 

4.  When  the  pleadings  are  made  orally,  a  concise  state- 
ment of  the  declaration  of  the  plaintiff,  the  plea  of  the  defend- 
ant, the  further  pleadings  of  the  parties,  if  any,  and  the  issue 
joined ; 

5.  Every  adjournment,  stating  on  whose  motion,  and  to 
what  time  and  place; 

6.  The  issuing  of  a  venire,  slating  at  whose  request,  and 
the  time  and  place  of  its  return ; 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors 
returned  summoned  who  did  not  appear,  and  the  fines  im- 
posed upon  them,  if  any; 

8.  The  names  of_^the  jurors  who  appeared  and  were  sworn, 
the  names  of  the  witnesses  sworn  at  the  request  of  either 
party,  stating  at  whose  request;  the  objections,  if  any,  made 
to  the  competency  of  a  witness,  and  the  decision  thereon; 

3.     The  verdict  of  the  jury,  and  when  received; 

10.  The  judgment  rendered  by  the  justice,  and  the  time  of 
rendering  the  same ; 

11.  If  the  judgment  was  for  the  personal  services  of  the 
plaintiff,  or  any  member  of  his  family,  the  judgment  shall  so 
state ; 

12.  The  time  of  issuing  execution,  and  the  name  of  the 
officer  to  whom  delivered; 

13.  The  return  of  everj-  execution,  and  when  made; 

14.  The  fact  of  an  ap[>eal  having  been  made  from  any 
judgment  rendered  by  him,  and  the  time  when  made; 

15.  The  fact  of  his  having  given  a  transcript  of  the  judg- 
ment to  be  filed  in  the  clerk's  office,  and  the  time  when  the 
same  was  given. 

Entry  or  8bc.  4.    The  several  items  in  the  preceding  section  ennmer- 

'™"'  ated  shall  be  entered  under  the  title  of  each  cause  to  which 

they  respectively  relate ;  and  in  addition  thereto,  the  justice 
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may  enter  an;  other  proceedings  had  before  him  in  such  caaBe, 
which  he  shall  thinlt  it  useful  to  enter  iu  such  docket. 

Sec.  5.  When  the  same  justice  shall  be  re-elected  and  quali-  ^lecuon^ 
fled  to  fill  the  vacancy  occasioned  by  the  expiratiOD  of  his  own  iSn.""'  '^' 
term  of  office,  hia  authority  shall  be  considered  as  having  con- 
tinued without  interruption;  and  all  business  commenced 
by  or  before  him  during  his  former  term  of  office,  may  be 
prosecuted  and  completed  in  the  same  manner  as  if  such 
former  term  had  not  expired. 

Sdc.  6.    When  the  term  of  office  of  a  justice  shall  expire,  if  J^g5^j*J,er 
his  successor  shall  be  elected  and  qualified,  he  shall  forthwith  books  uid 
deliver  over  to  such  successor  all  the  books  and  papers  relat-  p*p*"- 
ing  to  his  office  as  a  justice  of  the  peace. 

Sac.  7.    Whenever  any  justice  shall  be  removed  from  office,  when  books. 
or  shall  remove  out  of  the  township  or  city  in  which  be  was  deiiverad 
elected,  or  his  office  shall  in  any  way  become  vacant,  except  M-derk. 
by  death,  if  his  successor  in  office  be  not  elected  and  qualified, 
such  justice,  or  the  person  in  whose  possession  the  same  may 
be,  shall,  within  ten  days  after  such  vacancy  shall  happen, 
deliver  to  the  township  or  city  clerk  all  the  books  and  papers 
in  his  custody  relating  to  his  office  as  a  justice  of  the  peace; 
and  whenever  such  vacancy  shall  happen  by  the  division  or 
any  alteration  of  the  boundary  of  a  township  or  city,  said 
books  and  papers  shall  be  delivered  to  the  clerk  of  the  town- 
ship or  city  in  which  is  the  last  place  of  residence,  prior  to 
such  vacancy  of  such  justice;  and  whenever  any  justice  shall  ^KJiSftei*'*'' 
be  sick,  and  thereby  unable  to  perform  his  judicial  duty,  or  ° 
shall  be  temporarily  absent  from  the  county,  it  shall  be  law- 
ful for  any  other  justice  of  the  township  or  city  in  which  he 
resides  to  take  temporary  possession  of  his  docket,  and  to 
make  out  and  issue,  upon  application  by  the  proper  party, 
any  execution  due  upon  any  judgment  duly  entered  therein,  or 
to  make  out  and  deliver,  on  application  by  the  proper  party, 
a  transcript  of  any  judgment  duly  entered  therein. 

Sec.  8,     In  case  any  justice  shall  die,  and  any  books  or  ^,^"> 
papers  belonging  to  such  justice  in  his  official  capacity,  shall  books  ui^ 
come  to  the  hands  of  any  person,  the  township,  or  city  clerk  SaEvel^'* 
may  demand  and  receive  such  books  and  papers  from  the  per-  to  oerk. 
son  having  the  same  in  his  possession;  and  it  shall  be  the 
duty  of  every  such  person,  within  ten  days  after  any  such 
books  or   papers  shall  come  to   his   possession,  whether  de- 
manded or  not,  to  deliver  the  same  to  the  township  or  city 
clerk. 

Sec.  9.  Whenever  any  township  or  city  clerk  shall  receive  wspodtionoi 
the  books  and  papers  of  any  justice  of  the  peace,  as  here-  Mperaf" 
iubefore  provided,  he  shall  within  ten  days  from  the  time  he 
receives  the  same,  deliver  them  over  to  some  other  justice  of 
the  same  township  or  city,  who  shall  deliver  the  same  over 
to  the  justice  elected  to  fill  such  vacancy,  within  ten  days  after 
the  election  and  qualification  of  said  justice. 
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No  Justice  t 
purchase 


Sec.  10.  Whenever  the  office  of  any  justice  shall  become 
vai-iint  by  resignation,  removal  or  otherwise,  and, there  shall 
be  pending  before  him  any  matter  or  suit  undetermined,  and 
the  books  and  papers  of  such  justice  shall  be  delivered  over 
to  any  other  justice  of  the  city  or  township,  pnrsuaat  to  the 
foregoing  provisions,  the  justice  to  whom  such  books  and 
papers  shall  be  so  delivered,  shall  proceed  to  hear,  try,  and  de- 
termine such  matter  or  suit,  and  to  issue  execution  thereon, 
in  the  same  manner  and  with  the  like  effect  as  he  might  have 
done  if  such  matter  or  suit  had  been  originally  commenced 
before  him. 

Sec.  11.  The  justice  to  whom  the  books  and  papers  of 
another  justice  shall  have  been  transferred  as  hereinbefore 
provided,  may  issue  execution  upon  any  judgment  appearing 
upon  the  books  so  transferred,  in  the  same  manner,  and  with 
the  like  effect  as  if  such  judgment  had  been  rendered  by  him. 

Sem?.  12.  No  constable  shall  ask  or  receive  any  money  or 
''  other  valuable  thing  from  a  defendant  or  other  person,  as  a 
consideration,  reward  or  inducement  for  omitting  to  arrest 
any  delinquent,  or  to  carry  him  before  any  justice,  or  for  de- 
laying to  take  any  party  to  prison,  or  for  postponing  the  sale 
of  any  property  under  any  execution,  or  for  omitting  or  de- 
laying the  execution  of  any  duty  pertaining  to  his  office. 

Sec.  13.  No  justice  of  the  peace  or  constable  shall  directly 
or  indirectly,  buy  or  be  interested  in  buying  any  bond,  note, 
!■  or  other  demand  or  cause  of  action,  for  the  purpose  of  com- 
mencing any  suit  thereon  before  a  justice ;  nor  shall  any  jus- 
tice or  constable,  either  before  or  after  suit  brought,  lend  or 
advance,  or  agree  to  lend  or  advance,  or  procure  to  be  lent 
or  advanced,  any  money  or  valuable  thing,  to  any  person  in 
consideration  of,  or  as  a  reward  for,  or  inducement  to,  the 
placing  or  having  placed  in  the  hands  of  such  justice  or  con- 
stable, any  debt,  demand  or  cause  of  action  whatever,  tor 
prosecution  or  collection. 

Skc.  14,  No  justice  of  the  peace  shall  purchase,  directly 
;.  or  indirectly,  or  be  interested  in  the  purchase  of  any  judg- 
ment rendered  by  him. 

Se)c.  15.  Every  justice  or  constable,  offending  against 
either  of  the  provisions  of  the  three  last  preceding  sections, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  imprisonment  in  the  county  jail  not  exceed- 
ing six  months,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court;  and  every  such  conviction  shall 
operate  as  a  forfeiture  of  the  office  of  the  justice  or  con- 
stable BO  convicted. 

Sec.  16.  Nothing  in  this  act  contained  shall  change  or 
limit  the  jurisdiction  or  other  provisions  relating  to  justice 
courts  prescribed  by  law  or  by  the  charter  of  any  incorporated 
city. 


Digitized  by  K.rt  OOQ  IC 


PUBLIC  ACTS,  19l*-No.  314. 


CHAPTER  LXXXI. 


Of  Laws  Repealed  and  Excepted  From  Repeal. 

Sex^'ion  1.  Chapters  twenty  and  twenty-one  with  the  ex- ch&pura  urn 
ception  of  section  two  hundred  twenty-nine;  chapters  twenty- J^^gjy^ 
two,  twenty-three,  twenty-four  and  twenty-five  with  the  ex- i»wb  repe«ied. 
ception  of  section  three  hundred  nine ;  chapter  twenty-six  with 
the  exception  of  eectipns  three  hundred  forty-seven  and  three 
hundred  forty-nine  to  three  hundred  flftj-flve  inclusive;  chap- 
ters twenty-seven,  twenty-nine,  thirty-three  and  thirty-four 
with  the  exception  of  sections  seven  hundred  seven  and  eight 
hundred  twenty;  chapters  thirty -five,  thirty-seven,  thirty- 
eight,  forty  and  one  hundred  eighty-nine  with  the  exception  of 
sections  seven  thousand  one  hundred  five  to  seven  thousand 
one  hundred  fifteen  inclusive;  chapters  two  hundred  thirty- 
four,  two  hundred  thirty-six  and  two  hundred  forty-three  to 
two  hundred  forty-six  inclusive;  chapters  two  hundred  forty- 
nine  to  two  hundred  fifty -six  inclusive;  chapter  two  hundred 
sixty  with  the  exception  of  sections  nine  thousand  five  hun- 
dred fifty  and  nine  thousand  five  hundred  fifty-two;  chap- 
ters two  hundred  sixty-one  to  two  hundred  sixty-five  inclusive; 
chapters  two  hundred  sixty-seven  to  two  hundred  seventy- 
two  inclusive;  chapters  two  hundred  seventy-four,  two  hun- 
dred seventy-five,  two  hundred  seventy-six  and  two  hundred 
seventy-seven  with  the  exception  of  sections  ten  thousand  fif- 
teen to  ten  thousand  twenty -one  inclusive;  chapters  two  hun- 
dred seventy  nine  to  two  hundred  eighty-two  inclusive;  chap- 
ter two  hundred  eighty-three  with  the  exception  of  sections 
ten  thousand  two  hundred  thirty-eight,  ten  thousand  two  hun- 
dred forty-three,  ten  thousand  two  hundred  forty-four,  ten 
thousand  two  hundred  forty-six  and  ten  thousand  two  hun- 
dred forty-seven;  chapters  two  hundred  eighty-four  to  two 
hundred  eighty -seven  inclusive;  chapter  two  hundred  eighty- 
eight  with  the  exception  of  sections  ten  thousand  three  hun- 
dred ninety-six,  ten  thousand  four  hundred  twenty-seven,  ten 
thousand  four  hundred  twenty-eight,  ten  thousand  four  hun-  i 
drcd  twenty-nine,  ten  thousand  four  hundred  thirty-two  and 
ten  thousand  four  hundred  forty-nine  to  ten  thousand  four 
hundred  fifty-three  inclusive;  chapter  two  hundred  eighty-niiie 
with  the  exception  of  sections  ten  thousand  four  hundred 
eighty-four,  ten  thousand  four  hundred  eighty  nine,  ten  thou- 
sand four  hundred  ninety,  ten  thousand  four  hundred  ninety- 
one  and  ten  thousand  five  hundred  four;  chapters  two  hundred 
ninety-two,  two  hundred  ninety-three,  two  hundred  ninety- 
four,  two  hundred  ntnety-uine,  three  hundred,  three  hundred 
ooe,  three  hundred  three,  three  hundred  four,  three  hundred 
eight,  three  hundred  nine  and  three  hundred  ten  with  the  ex- 
ception of  section  eleven  thousand  two  hundred  four;  chap- 
ter three  hundred  eleven  with  the  exception  of  sections  eleven 
thousand  two  hundred  twenty-one,  eleven  thousand  two  hun- 
dred twenty-three,  eleven  thousand  two  hundred  twenty-five,  -  i 
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eleven  thousand  two  huodred  twenty-eeven,  eleven  thousand 
two  hundred  thirty,  eleven  thousand  two  hundred  thirty-one, 
eleven  thousand  two  hundred  thirty-two  and  eleven  thousand 
two  hundred  fifty  to  eleven  thousand  two  hundred  fifty-three 
inclusive,  and  chapter  three  hundred  twelve  with  the  exer- 
tion of  sections  eleven  thousand  three  hundred  and  eleven 
thousand  three  hundred  one  of  the  Compiled  Laws  of  eighteen 
hundred  ninety-seven ;  sections  two  thousand  four  hundred 
forty-five,  two  thousand  four  hundred  forty-seven,  two  thou- 
sand four  hundred  forty-nine,  two  thousand  four  hundred 
fifty-one,  two  thousand  four  hundred  fifty-three,  two  thon- 
sand  four  hundred  sixty-six,  two  thousand  four  hundred  sixty- 
seven,  two  thousand  four  hundred  sixty-eight,  two  thousand 
four  hundred  seventy,  two  thousand  four  hundred  seventy- 
one,  two  thousand  five  hundred  forty -nine  to  two  thousand 
five  hundred  fifty-five  inclusive,  two  thousand  five  hundred 
eighty-five,  two  thousand  five  hundred  eighty-six,  two  thou- 
sand six  hundred  four,  two  thousand  six  hundred  nine,  two 
thousand  six  hundred  forty,  two  thousand  sis  hundred  seventy- 
three,  two  thousand  six  hundred  ninety-six,  two  thousand  nine 
hundred  forty-eight,  three  thousand  three  hundred  sixty-five, 
three  thousand  seven  hundred  seventeen,  four  thousand  seven 
hundred  twenty-one,  four  thousand  seven  hundred  twenty-two, 
four  thousand  eight  hundred  sixty-five,  five  thousand  two  hun- 
dred sixty-three,  five  thousand  nine  hundred  sixteen,  six  thou- 
saud  one  hundred  thirty-seven,  six  thousand  one  hundred 
sixty-seven,  six  thousand  four  hundred  fifty-four,  six  thou- 
sand four  hundred  seventy-seven,  six  thousand  five  hundred 
thirty-eight,  six  thousand  six  hundred  forty,  six  thousand  six 
hundred  seventy-eight,  six  thousand  six  hundred  ninety-two, 
six  thousand  seven  hundred  forty-eight,  six  thousand  eight 
hundred  five,  six  thousand  eight  hundred  twenty-two,  six  thou- 
sand nine  hundred  eighty-one,  seven  thousand  twenty-seven, 
seven  thousand  four  hundred  seventy-one,  seven  thousand  six 
hundred  thirty-six,  eight  thousand  one  hundred  forty-nine, 
eight  thousand  two  hundred  twenty-two,  eight  thousand  four 
hundred  forty-four,  eight  thousand  five  hundred  forty-three, 
eight  thousand  five  hundred  forty-four,  eight  thousand  five 
hundred  eighty,  eight  thousand  five  hundred  eighty-one,  eight 
thousand  five  hundred  eighty-two,  eight  thousand  nine  hun- 
dred fifty-five,  eight  thousand  nine  hundred  ninety,  nine  thou- 
sand forty-six,  nine  thousand  forty-seven,  nine  thousand  fifty- 
four,  nine  thousand  fifty-seven,  nine  thousand  two  hundred 
seventy-eight  to  nine  thousand  two  hundred  eighty-one  in- 
clusive, nine  thousand  two  hundred  eighty-nine,  nine  thousand 
nine  hundred  nineteen,  ten  thousand  forty-six,  ten  thousand 
five  hundred  forty-nine,  ten  thousand  five  hundred  fifty-two, 
ten  thousand  five  hundred  fifty-three,  ten  thousand  five  hun- 
dred fifty-four,  ten  thousand  seven  hundred  forty,  ten  thou- 
sand seven  hundred  forty-one,  ten  thousand  seven  hundred 
forty-two,  ten  thousand  nine  hundred  twenty-four,  eleven 
thousand  one  hundred  twenty-two,  eleven  thousand  one  hun- 
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dred  tweDty-<tliree,  and  eleTen  thousaud  one  hundred  twenty- 
seven  to  eleven  thonaaDd  one  hundred  thirty-two  inclosive,  of 
said  Compiled  Laws  of  eighteen  hundred  ninety-seven ;  acts  ^J"^j<=" 
ninety,  one  hundred  flfty-flve,  one  hundred  ninety-seven  and  '^*™°- 
one  hundred  ninety-nine,  section  two  of  act  two  hundred  nine- 
teen, section  eleven  of  act  two  hundred  twenty-five,  sections 
one,  two,  three,  five,  eight,  nine,  ten,  eleven,  fifteen,  sixteen, 
eigliteen,  nineteen,  twenty,  twenty-one,  twenty-five,  twenty- 
nine,  thirty-two,  thirty-three,  thirty-five,  thirty-seven,  thirty- 
nine,  forty,  forty-one,  forty-two,  forty-three,  forty-four,  for^- 
flve  and  forty-six  of  act  two  hundred  fifty-three,  and  act  two 
hundred  sixty  of  the  Public  Acta  of  eighteen  hundred  ninety- 
nine;  section  three  of  act  fifty-nine,  and  acta  forty,  sixty- 
three  and  two  hundred  eight,  of  the  Public  Acta  of  nineteen 
hundred  one;  act  one  hundred  fifty-three,  section  five  of  act 
one  hundred  aixty-elght,  section  forty-two  of  act  two  hundred 
seventeen,  and  Bection  thirty  of  act  two  hundred  thirty-two, 
of  the  Public  Acts  of  nineteen  hnndred  three;  act  one  hun- 
dred seventy-flve,  section  two  of  act  two  hundred  eighteen, 
section  seventeen  of  act  two  hundred  eighty-three,  and  act 
three  hnndred  ten,  of  the  Public  Acts  of  nineteen  hundred 
five;  acts  forty-aii,  seventy-five  and  two  hnndred  seventy-one, 
of  the  Public  Acts  of  nineteen  hundred  seven ;  acts  sixty  and 
seventy-three,  section  thirty-one  of  act  one  hnndred  one,  sec- 
tion five  of  act  one  hnndred  four,  sections  one,  two,  three, 
four,  five  and  eight  of  act  one  hundred  tweoty-threti,  act  one 
hundred  thirty-six,  sections  three  and  four  of  act  two  hun- 
dred nine,  act  two  hundred  forty,  section  ten  of  act  two  hun- 
dred sixty-five,  sections  one,  two,  four,  five,  six  and  seven  of 
act  two  hundred  ninety  nine;  act  three  hnndred  eleven,  act 
three  hundred  fifteen  of  the  Public  Acts  of  nineteen  hundred 
nine;  acts  one  hundred  sixty-seven,  one  hnndred  ninety-five, 
two  hundred  twenty-seven  and  two  hnndred  thirty-two,  sec- 
tion two  of  act  two  hundred  thirty-three,  and  sections  one, 
two,  four  and  five  of  act  two  hundred  sixty-seven,  of  the  Pub- 
lic Acts  of  nineteen  hundred  eleven;  and  sections  one,  two, 
three,  four  and  six  of  act  ninety-four,  act  one  hundred  sixty- 
three,  acts  two  hnndred  thirty-seven,  three  hundred  seventy- 
six,  three  hundred  ninety-six,  and  section  seventeen  of  act 
three  hundred  ninety-eight,  of  the  Public  Acta  of  nineteen 
hundred  thirteen,  with  all  amendments  to  said  chapters,  sec-  inconsiMoit 
tions  and  acts  and  all  acts  or  parts  of  acts  inconsistent  with  J^' ««"""'■ 
or  contravening  the  provisions  of  this  act,  including  incon- 
sistent or  contravening  provisions  contained  in  the  aectiona 
above  excepted,  are  hereby  repealed  except  in  so  far  as  the 
same  are  herein  re-enacted. 

Sbc.  2.    Actions  in  special  cases,  and  special  proceedings  spedai 
provided  for  in  the  tax  laws  of  this  State,  in  the  drain  laws;  rtSSMS!*" 
in  the  election  laws ;  in  the  laws  relating  to  the  commitment, 
confinement  and  treatment  of  inaane  and  mentally  defective 
persons;  in  the  laws  relating  to  the  commitment,  confinement,  ,  . 

and  treatment  of  the  feeble-minded  and  epileptic;  in  the  lawgC^TOOQlc 
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relating  to  the  commitment  and  confinement  of  persons  in 
ttie  Btate  scboolB,  bospitals  or  sanitariums;  in  the  laws  re- 
lating to  dependent,  neglected  and  delinquent  children ;  in  the 
laws  relating  to  separate  maintenance,  divorce  and  the  annul- 
ment and  affirmance  of  marriage;  in  the  laws  relating  to  the 
foreclosure  of  liens  of  mechanics  and  others  upon  real  estate; 
in  the  laws  relating  to  liens  upon  personal  property;  in  the 
laws  relating  to  the  enforcement  of  claims  against  water- 
craft;  in  the  laws  relating  to  condemnation  proceedings; 
in  the  law  relating  to  actions  for  waste;  in  the  laws  relating 
to  vacating  cemeteries ;  and  in  all  other  laws  relating  to  ac- 
lions  in  special  cases  and  special  proceedings,  the  subject 
matter  of  which  is  not  embraced  within  tiie  provisions  of  this 
act,  and  not  specifically  repealed,  are  not  to  be  deemed  re- 
pealed or  superseded  b;  this  act,  but  the  same  are  retained, 
and  the  procedure  therein  shall  be  as  in  sucb  laws  provided': 
Provided,  however,  That  in  such  actions  and  proceedings  the 
provisions  of  section  sixf y-flve  of  chapter  two ;  of  section  one 
of  chapter  twelve;  of  section  five  of  chapter  thirteen,  and  of 
section  five  of  chapter  fourteen  of  this  act  shall  be  applicable. 
'  8dc.  3.  This  act  shall  take  effect  and  be  in  force  on  and 
after  January  one,  nineteen  hundred  sixteen. 
Approved  May  18,  1915. 
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[No.  123.] 

AN  ACT  to  provide  for  the  recording  of  affidavits  as  fo  the 
birth,  marriage,  death,  name,  identity  or  relatioDship  of 
partieB  to  iostruments  affecting  real  estate  and  the  use  of 
the  same  in  evidence. 

The  People  of  the  State  of  Michigan  enact: 

Kbction   1.     Affidavits   as   to   the   birtli,  marriage,   death,  Record  ot 
name,  residence,  identity  and   relationship  of  parties  named       "*"■ 
in  deeds,   wills,  mortgages  and   other  instruments  affecting 
real  estale  may  be  reconled  in  the  office  of  the  register  of 
deetls  of  the  county  where  said  real  estate  is  situate. 

Sbc.  2.    It  shall  be  the  duty  of  the  register  of  deeds  for  the  Duty  o( 
county  where  such  affidavit  is  offei-ed  for  record  to  reteive  "«'■'•'■ 
the  same  and  cause  the  same  to  be  recorded   in  the  same 
manner  that  deeds  are  recorded.     The  register  of  deeds  shall  Pew. 
collect  the  same  fees  for  recording  such  affidavit  as  are  pro- 
vided by  law  for  recording  deeds. 

Sdc.  3.  Such  affidavits,  whether  recorded  before  or  after  Evwtmce  in 
the  passage  of  this  act,  may  be  received  in  evidence  in  any 
civil  cause,  in  all  courts  of  this  8late  and  by  all  boards  or 
officers  of  the  Btate  in  all  suits  or  proceedings  affecting  such 
real  estate  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstances  therein  contained. 
Section  3  Is  sapetaeded  by  gectiona  10,  ZO  and  21,  ot  cbapter  17  ot  the  Judicature  act 


[No.  200.] 


-AN  ACT  to  prevent  plaintiffs  in  civil  actions  from  discon- 
tinuing or  submitting  to  nonsuit  after  the  defendant  has 
entered  upon  bis  defense  and  to  repeal  all  acts  and  parts 
of  acts  inconsistent  with  the  provisions  of  this  act. 

The  People  of  the  State  of  Michigan  enact: 

Section  1,     That  in  any  oivil  action  hereafter  commenced  when  puimtet 
in  this  State,  whenever  the  defendant  shall  have  entered  upon  ^tmneT 
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his  defense  to  the  action  in  open  court,  the  plaintiff  shall 
not  be  allowed  to  discontinue  his  suit  or  submit  to  a  non- 
suit without  the  consent  of  the  defendant, 

Bbc.  2.  All  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

Approved  May  11,  1915. 


AN  ACT  to  provide  for  a  presiding  circnit  judge  and  for  the 
manner  of  his  selection,  to  prescribe  his  powers  and  duties 
and  to  defray  the  expenses  incident  thereto. 

The  People  of  the  State  of  Michigan  enact: 

Sdction  1.  On  the  first  Thursday  of  September  after  this 
bill  takes  effect  and  thereafter  on  the  first  Thursday  of  Sep- 
tember of  each  succeeding  year,  the  circuit  judges  of  the 
State  shall  meet  in  the  city  of  Lansing  and  shall  elect  one  of 
their  number  presiding  circuit  judge  for  the  ensuing  year 
commencing  on  the  first  day  of  January  thereafter.  In  case 
of  the  dentil,  removal  or  disability  of  said  presiding  circuit 
judge,  the  fiovemor  shall  designate  a  presiding  circuit  judge 
'  to  serve  for  the  unexpired  term. 

Sbc,  2.  The  presiding  circuit  judge  shall  have  full  direc- 
tory power  over  the  matter  of  apportioning  the  work  of  the 
sexeral  circuits  among  the  circuit  judges  of  the  State. 

Sec.  3.  The  circuit  judges  of  the  State  shall  be  paid  from 
the  treasury  their  necessary  and  actual  expenses  in  attend- 
ing the  annual  meeting  for  the  election  of  a  presiding  circuit 
judge,  in  the  manner  now  provided  by  law  for  the  payment 
of  their  expenses  in  holding  court  in  counties  other  than 
where  they  reside;  Provided,  That  whenever  a  judge  of  any 
circuit  shall  hold  court  in  any  other  circuit  he  shall  be  paid 
by  the  State  the  same  salary  for  the  time  he  serves  that  is 
paid  to  the  judge  of  the  circuit  to  which  he  is  called,  and 
the  necessary  expenses  of  the  presiding  circuit  judge  shall 
be  paid  in  the  same  manner. 

Approved  May  13,  1915. 
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[No.  2X7.] 


AN  ACT  to  provide  for  the  entering  of  judgment,  uotwith- 
Btauding  the  verdict  in  certain  cases  SDd  to  prescribe  the 
practice  in  such  cases  upon  review  by  Bupreme  court,  and 
to  repeal  all  acts  and  parts  of  acts  inconsistent  with  the 
proviBions  of  this  act. 

The  People  of  the  State  of  Michigan  enact: 

S?>moN  1,     Hereafter  in  all  civil  actions  at  law,  in  courts  Motion  ror 
of  record,  if  either  party  shall  at  the  close  of  the  testimony,  Te^^iJ^ 
and  before  the  case  is  submitted  to  the  jury,  request  the  court 
for  a  directed  verdict  in  his  favor,  the  court  may  resen'e  his 
decision  thereon,  and  submit  the  case  to  the  jury  under  proper 
instructions  as  to  the  law  applicable  to  such  case.    After  the 
case  ia  thus  submitted   to  the  jury,  or  after  receiving  and 
recording  the  verdict  of  the  jury  and  Iwfore  judgment  is  en- 
tered in  said  case,  the  court  may  hear  arguments  of  counsel  Argument. 
for  and  against  said  request,  but  in  all  such  cases  shall  re- 
ceive and  record  the  verdict  of  the  jury  as  rendered.    If  the 
court  shall  then  decide  as  a  matter  of  law,  that  the  party 
requesting  the  directed  verdict  was  entitled  thereto,  and  if 
the  verdict  of  tlie  jury  is  adverse  to  the  party  making  such 
request,  the  court  shall  enter  its  decision  on  the  record  and 
order  judgment  in  accordance  with  such  decision   notwith  judgment 
standing  the  verdict  entered,  and  the  party  against  whom  5^*'^^J5!'''" 
such  judgment  is  entered  shall  have  an  exception  to  such  ac- 
tion of  the  court  as  a  matter  of  course.     If  such  request  is  Exception, 
denied  an  exception  in  favor  of  the  party  making  such  re- 
quest shall  follow  as  a  matter  of  course. 

Se)c.  2.  If  the  party  against  whom  the  verdict  of  the  jury  Appeal  to 
was  rendered  shall  take  an  appeal  to  the  supreme  court  "SrT"* 
either  by  writ  of  error  or  certiorari,  and  shall  properly  as- 
sign error  upon  the  refusal  of  the  trial  court  to  direct  a 
verdict  in  his  favor  or  to  order  judgment  entered  notwith- 
standing the  verdict,  as  provided  in  the  preceding  section, 
and  the  supreme  court  shall  be  of  the  opinion  that  the  trtal 
court  committed  error  in  not  directing  verdict  as  requested 
or  in  not  entering  judgment  notwithstanding  the  verdict,  the 
supreme  court  shall  reterse  the  decision  of  the  trial  court  in  RevBrmi. 
that  regard  and  shall  order  judgment  notwithstanding  the 
verdict  entered  accordingly,  unless  it  shall  appear  from  the 
record  that  there  was  such  error  on  the  trial  as  would  have 
entitled  the  party  in  whose  favor  the  verdict  of  the  jury  was 
rendered,  to  a  new  trial  if  such  verdict  and  judgment  had  New  trial. 
been  adverse  to  such  party,  in  which  case  a  new  trial  shall 
be  ordered.  If  the  party  in  whose  favor  the  verdict  of  the 
jury  was  rendered  shall  appeal  from  the  order  of  the  trial 
court  entering  judgment  notwithstanding  the  verdict  and 
shall  properly  assign  error  thereon,  and  the  supreme  court 
shall  be  of  the  opinion  that  the  trial  court  committed  error. 
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in  ordering  judgment  notwithstanding  the  verdict  altered, 
the  Bnppeme  court  shall  reverse  such  order  of  .the  trial  court 
and  shall  order  judgment  entered  in  accordance  with  the 
verdict  of  the  jury  as  rendered,  unless  it  shall  appear  from 
the  record  that  there  is  error  in  the  case  that  would  have  en- 
titled the  party  in  whose  favor  judgment  notwithstanding  the 
verdict  was  entered,  to  a  new  trial  if  such  judgment  had  not 
been  entered  by  the  trial  court  in  which  case  a  new  trial 
shall  be  ordered. 

Skc.  3.  As  soon  as  practicable  after  the  passage  of  this 
act,  the  supreme  court  shall  adopt  such  rules  of  practice  as 
may  be  necessary  to  carry  out  the  provisions  of  this  act. 

8ec.  4.  All  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

Approved  May  13,  1915. 


[No.  242.] 

AN  ACT  to  provide  for  the  conduct  of  suits  pending  in  chan- 
cery in  cases  of  death  of  a  judge  before  decree  and  after  a 
ilnding  or  decision  disposing  of  all  or  part  of  the  issues. 

The  People  of  the  State  of  Michigan  enact: 

De*th  of  Section  1.    In  all  suits  in  chancery  now  or  hereafter  pend- 

^^HSJ;^""     ing  in  any  circuit  court  of  this  State  when  a  circuit  judge 

decree.  thereof  has  died,  or  shall  die,  before  signing  a  final  decree  and 

after  filing  a  finding  of  fact  or  rendering  an  opinion  upon 

proofs  submitted  and  arguments  of  counsel  disposing  of  all 

or  part  of  the  issues  therein  involved,  his  successor  shall  be 

Succenorto     and  he  is  hereby  authorised  and  empowered  to  proceed  with 

pnweed  with    ggj^  g^j^^  j^  j^  manner  consistent  with  said  finding  or  opinion, 

and  he  is  hereby  given  the  same  powers  that  he  would  have 

bad  if  said  finding  of  fact  had  been  made  or  said  opinion 

had  been  rendered  by  said  successor  himself. 

Approved  May  17,  1915. 


[No.  2.W.] 

AN  ACT  to  bar  debts  and  obligations  against  improbated 
estates  of  deceased  persons,  after  the  lapse  of  a  certain 
length  of  time  in  certain  cases,  and  to  repeal  all  acts  or 
parts  of  acts  in  conflict  with  the  provisions  of  this  act. 

The  People  of  the  State  of  Michigan  enact: 

Section  1.  All  debts  and  obligations  contracted  by  any 
person  in  his  lifetime  or  any  debt  and  obligation  for  which 
he  was  liable  in  his  lifetime  or  for  which  bis  estate  bos  be- 
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come  liable  shall  be  barred  after  ten  jears  from  tbe  date  of 

bis  death,  unless  presented  to  tbe  probate  court  in  accordance 

with  the  rules  of  practice  of  said  court,  or  unless  sooner 

barred  by  law,  notwithstanding  that  no  proceedings  shall 

have  been   taken  to  probate  sucb  estate:  Provided,  That  iaPrortao,«ix 

case  any  decedent  sliall  have  been  deceased  ten  years  or  more  uhnrad  for 

before  this  act  shall  take  effect  leaving  any  debt  or  obligation  ■"       — '-- 

unsatisfied  and  not  otherwise  barred  by  law,  the  owner  of  the 

debt  or  obligation  may  present  snch  debt  or  obligation  against 

the  estate  of  such  deceased  person  in  the  probate  court  within 

six  months  after  this  act  shall  take  effect,  or  snch  debt  or 

obligation  shall  be  forever  barred. 

Sec.  2.    All  acts  or  parts  of  acts  in  conflict  with  any  of 
the  provisions  of  this  act  are  hereby  repealed. 

Approved  May  17,  1915. 


[No.  272.] 


AN  ACT  to  provide  for  procedure  in  courts  of  chancerj-  to 
enjoin  and  abate  bouses  of  lewduess,  assignation  and  prosti- 
tution; to  declare  the  same  to  be  nuisances;  to  enjoin  the 
person  or  persons  who  conduct  or  maintain  the  same  and 
the  owner,  or  agent  thereof,  of  any  premises  used  for  such 
purposes;  to  prescribe  penalties  for  tbe  violation  of  the 
DPovisions  of  this  act;  to  provide  for  contempt  proceed- 
ings for  disregard  or  violation  of  any  order  or  decree  of 
abatement  or  injunction  issued  in  proceedings  imder  this 
act,  and  providing  for  the  forfeiture  of  the  benefits  of  prop- 
erty exemptions  in  the  enforcement  of  orders,  decrees  or 
writs  of  execution  made  or  issued  by  virtue  of  this  act. 

The  People  of  the  State  of  Michigan  enact: 

Sexthon  1.  Whoever  shall  conduct,  maintain,  own  or  lease  b 
any  building  or  place  used  for  the  purpose  of  lewdness,  aesig-  J^  ^^_^ 
nation  or  prostitution  is  guilty  of  a  nuisance,  and  the  build-  nuiiunce. 
ing  or  place  in  or  upon  which  such  lewdness,  assignation  or 
prostitution  is  conducted,  permitted  or  carried  on,  and  the 
furniture,  fixtures,  and  contents  are  also  declared  a  nuisance, 
and  shall  be  enjoined  and  abated  as  hereinafter  provided. 

Hbc.  2.    Whenever  a  nuisance  is  kept,  maintained  or  exists,  how  ma;  b« 
as  defined  in  this  act,  the  prosecuting  attorney  or  any  cifi-  «°Joi°»d> 
z«n  of  the  county  may  maintain  an  action  in  chancery  in  the 
name  of  the  State  of  Michigan,  upon  the  relation  of  such 
prosecuting  attorney  or  citizen  to  perpetually  enjoin  said 
nuisance,  the  person  or  persons  conducting  or  maintaining 
the  same,  and  the  owner  or  agent  of  the  building  or  place 
where  said  nuisance  exists.     Four  days'  notice  in  writing  N<,U(a  m 
shall  be  given  the  defendant  of  tbe  hearing  of  the  applica- *^i«-,,h> 
62  6 
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tioD,  and  if  then  contiDued  at  bis  instance,  the  writ  aa  prayed 
shall  be  granted  as  a  matter  of  course.  When  an  injnnctioQ 
has  been  granted,  it  shall  be  binding  on  the  defendant 
thronghout  the  judicial  circuit  in  which  it  was  issued. 

Sdc.  3.  In  such  action  evidence  of  the  general  reputation 
of  the  place  shall  be  admissible  for  the  purpose  of  proving  the 
existing  of  said  nuisance.  The  court  may  substitute  the  prose- 
cuting attorney  for  the  complaining  party  and  direct  him  to 
prosecute  said  action  to  judgment.  If  the  action  is  brought 
by  a  citizen  other  than  the  prosecuting  attorney  and  the  court 
finds  there  was  no  reasonable  ground  or  cause  for  said  action, 
the  costs  may  be  taxed  to  such  citizen. 

Bdc.  4.  In  case  of  the  violation  of  any  injunction  granted 
under  the  provisions  of  this  act,  the  court  may  summarily  try 
and  punish  the  offender  as  for  contempt,  and  the  person  so 
offending  shall  be  punished  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  imprisonment  iu  the  county  jail  not 
more  than  six  months  or  by  both  fine  and  impristrnment  in 
the  discretion  of  the  court. 

6ec.  5.  If  the  existence  of  the  nuisance  be  established  in 
an  action  as  provided  in  this  act,  an  order  of  abatement  shall 
be  entered  as  a  part  of  the  judgment  in  the  case,  which  order 
shall  direct  the  removal  from  the  building  or  place  of  all 
furniture  or  contents  used  in  conducting  the  nuisance,  and 
shall  direct  the  sale  thereof  in  the  manner  provided  for  the 
sale  of  chattels  under  execution,  and  the  effectual  closing  of 
the  building  or  place  against  its  use  for  any  purpose,  and  so 
keeping  it  closed  for  a  period  of  one  year,  unless  sooner  re- 
leased by  said  court.  If  any  person  shall  break  and  enter  or 
use  a  building  or  place  so  directed  to  be  closed,  he  shall  be 
punished  as  for  contempt  as  provided  in  the  preceding  sec- 
tion. For  removing  and  selling  the  movable  property,  the 
officer  shall  be  entitled  to  charge  and  receive  the  same  fees  as 
he  would  for  levying  upon  and  selling  like  property  on  execu- 
tion, and  for  closing  the  premises  and  keeping  them  closed,  a 
reasonable  sum  shall  be  allowed  by  the  court.  Any  person 
found  guilty  of  maintaining  a  nuisance  under  the  provisions 
of  this  act  shall  forfeit  the  benefit  of  all  property  exemptions 
so  far  as  the  satisfaction  of  the  order,  decree  or  writ  of  said 
court  requires  the  same  and  the  taking  and  disposition  of 
any  property  of  the  defendant  or  defendants  by  virtue  of 
such  order,  detree  or  writ  by  any  officer  directed  to  execute 
the  same  shall  not  be  deemed  a  trespass,  nor  shall  such  officers 
be  liable  either  civilly  or  criminally  therefor,  provided  a 
proper  return  of  such  order,  decree  or  writ  and  accounting 
for  such  property  shall  have  been  made  to  the  court  within 
ten  days  after  such  order,  decree  or  writ,  has  been  executed. 

Sec.  6.  The  proceeds  of  the  sale  of  the  personal  property, 
as  provided  in  the  preceding  section,  shall  be  applied  in  pay- 
ment of  the  costs  of  the  action  and  abatement,  and  the  bal- 
ance, if  any,  shall  be  paid  to  the  defendant. 

Bbc.  7.  If  the  owner  of  such  building  or  place  pays  all 
costs  of  the  proceeding,  and  files  a  bond  with  sureties  ai>- 
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proved  by  the  circuit  judge  in  the  full  value  of  the  property, 
conditioned  that  he  will  immediately  abate  said  nuisance  and 
prevent  the  same  from  being  eBtablished  or  kept  therein  with- 
in a  period  of  one  year  thereafter,  the  court  may,  order  such 
premises  to  be  delivered  to  said  owner  and  aaid  order  of 
abatement  cancelled  so  far  aB  the  same  may  relate  to  said 
property;  and  It  said  bond  be  given  and  costB  therein  paid 
before  judgment,  and  order  of  abatement,  the  action  shall  be 
thereby  abated  as  to  said  building  only. 

8ec.  8.    The  court  having  jurisdiction  of  any  proceedings  Funber 
under  this  act  may  make  such  further  and  other  order  in  the  '•'^"■ 
premises  as  may  be  agreeable  to  equity,  as  in  other  chancery 
proceedings,  not  inconsistent  with  the  provisions  hereof;  and 
the  rules  of  procedure  and  evidence  not  herein  otherwise  pre-  r 
scribed,  authorized  or  customary  in  chancery  courts,  shall  tppliobie. 
apply  in  all  cases  brought  under  this  act. 

Approved  May  18,  1915. 


[No.  280.] 

AN  ACT  to  establish  the  validity  and  to  provide  for  the  ad- 
ministration and  control  of  gifts,  grants,  bequests  and  de- 
vises to  religious,  educational,  charitable  or  benevolent 
uses,  or  for  cemeteries,  whether  in  trust  or  otherwise,  which 
would  be  otherwise  invalid  by  reason  of  indefiniteness  or 
uncertainty  of  the  object  of  such  trust  or  of  the  persona 
designated  as  the  beneficiaries  thereunder  in  the  instru- 
ment creating  the  same  or  by  reason  of  contravening  any 
statute  or  nile  against  perpetuities;  and  regulating  the 
same;  to  establish  the  validity  of  all  gifts,  grants,  devises 
or  bequests  made  in  pursuance  of  act  one  hundred  twenty- 
two  of  the  Public  Acts  of  nineteen  hundred  seven  and  of  the 
acts  amendatory  thereof,  and  all  proceedings  and  acts  per- 
formed in  accordance  therewith ;  and  repealing  act  one 
hundred  twenty-two  of  the  Public  Acts  of  nineteen  hun- 
dred seven,  and  all  amendments  thereto. 

The  People  of  the  State  of  Michigan  enact: 

Section  1.  No  gift,  grant,  bequest  or  devise,  whether  in  certmin  tnuu 
trust  or  otherwise  to  religions,  educational,  charitable  or  "'•"'"•'k'. 
benevolent  uses,  or  for  the  purpose  of  providing  for  the  care 
or  maintenance  of  any  part  of  any  cemetery,  public  or  pri- 
vate, or  anything  therein  contained  which  shall  in  other  re- 
spects be  valid  under  the  laws  of  this  State,  shall  be  in- 
valid by  reason  of  the  indefiniteness  or  uncertainty  of  the  ob- 
ject of  such  trust  or  of  the  persons  designated  as  the  bene- 
ficiaries thereunder  in  the  instrument  creating  the  same,  nor 
by  reason   of  the  same  contravening  any  statute  or  i^*.  ~nool(' 
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Caoatnictlon 


prowcutlDK 


t  against  perpetuities.  If  in  the  instrument  creating  such  a 
gift,  grant,  bequest  or  devise,  there  is  a  trustee  named  to 
execute  the  same,  the  legal  title  to  the  lands  or  property 
given,  granted,  devised  or  bequeathed  for  such  purposes,  shall 
vest  in  such  trustee.  If  no  such  trustee  shall  be  namecl  in 
said  instrument  or  if  a  vacancy  occurs  in  the  trusteeship, 
(4,  then  the  trust  shall  vest  in  the  court  of  chancery  for  the 
'  proper  county,  and  shall  be  executed  by  some  trustee  ap- 
pointed for  that  purpose  by  or  nnder  the  direction  of  the 
court;  and  said  court  may  make  snch  orders  or  decrees  as 
may  be  necessary  to  vest  the  title  to  said  lands  or  property 
in  the  trustee  so  appointed. 

Sec.  2.  The  court  of  chancery  for  the  proper  county  shall 
have  jurisdiction  and  control  over  the  gifts,  grants,  bequests 
and  devises  in  all  cases  provided  for  by  section  one  of  tbis 
act.  Every  such  trust  shall  be  liberally  construed  by  such 
court  so  that  the  intentions  of  the  creator  thereof  shall  be 
carried  out  whenever  possible.  The  prosecuting  attorney  of 
the  county  in  which  the  court  of  chancery  shall  have  juris- 
diction and  control  shall  represent  the  beneficiaries  in  all 
cases  where  they  are  uncertain  or  indefinite,  and  it  shall  be 
his  duty  to  enforce  such  trusts  by  proper  proceedings  in  the 
court,  but  he  shall  not  be  required  to  perform  any  duties  in 
connection  with  such  trusts  in  any  court  outside  of  this 
State. 

Sw:.  3.  All  gifts,  grants,  devises  or  bequests  made  in  pur- 
suance to-  the  provisions  of  act  number  one  hundred  twenty 
two  of  the  Public  Acts  of  nineteen  hundred  seven  and  of  the 
acts  amendatory  thereof,  and  all  proceedings  and  acts  per- 
formed in  accordance  therewith  are  hereby  validated. 

Sdc.  4.  Act  one  hundred  twenty-two  of  the  Public  Acts  of 
nineteen  hundred  seven  and' all  amendments  thereto  are  here- 
by repealed. 

Approved  May  18,  1915. 


[No.  283.] 

AN  A(yr  to  amend  section  ninety-seven  of  chapter  ninety  of 
title  twenty-one  of  the  Revised  Statutes  of  eighteen  hun- 
dred forty-six  of  the  State  of  Michigan,  being  compiler's 
section  number  five  hundred  two  of  the  Compiled  Laws  of 
the  State  of  Micliigan  of  eighteen  hundred  ninety-seven, 
relating  to  the  powers  of  courts  of  chancery  to  stay  pro- 
ceedings at  law. 

The  People  of  the  State  of  Michigan  enact: 

Section  1.  That  section  ninety-seven  of  chapter  ninety  of 
title  twenty-one  of  the  Revised  Statutes  of  eighteen  hundred 
forty-six  of  the  State  of  Michigan,  being  compiler's  section  I  (^ 


PRACTICE  AND  PROCEDURE. 

number  five  hundred  two  of  the  Compiled  Laws  of  eighteen 
huiidt«d  Dinety-seven  of  the  State  of  Michigan,  relating  to 
the  powers  of  courts  of  chancery  to  stay  proceedings  at  law, 
be  and  the  same  is  hereby  amended  so  as  to  read  as  follows : 

Sbc.  97.    No  injunction  shall  issue  to  stay  the  trial  of  any  No  ii 
personal  action  in  a  court  of  taw,  uutil  the  party  applying  tJ^* 
therefor  shall  execute  a  bond,  with  one  or  more  sufficient 
sureties,  to  the  plaintiff  in  such  action  at  law  in  snch  snm  as 
the  circuit  Judge  or  other  ofQcer  allowing  the  injunction  sball 
direct,  conditioned  for  the  payment  to  the  said  plaintiff,  or  c 
his  l^al  representatives,  of  all  moneys  which  may  be  re- 
covered by  such  plaintiff,  or  his  representatives,  or  the  collec- 
tion of  which  may  be  stayed  by  snch  injunction  in  such  action 
at  law  for  debt  or  damages  and  for  costs  therein;  and  also 
for  the  payment  of  snch  costs  as  may  be  awarded  to  them  in 
the  court  in  chancery,  in  the  suit  in  which  snch  injunction 
shall   issue;  but  no  writ  of  injunction  shall  issue  from  any&Jj^jo, 
court  of  this  State  which  will  operate  to  stay  any  suit  or  pro- 1 
ceeding  pending  in  any  court  of  the  United  States,  or  in  any 
other  court  of  this  State,  except  it  be  issued  by  a  judge  of  the 
court  having  the  same  territorial  jurisdiction  as  the  conrt  in 
which  such  suit  or  proceeding  is  pending. 

Sbc.  2.    That  all  acts  or  parts  of  acts  inconsistent  with  or 
contravening  the  provisions  of  this  act  are  hereby  repealed. 

Approved  May  18,  1916. 
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OTHER  ACTS  AFFECTING 


Title  to  TaM  against  perpetuities.  If  in  the  instrument  creating  such  a 
iQinwiee.  gjj^^  grant,  bequest  or  devise,  there  is  a  trustee  named  to 
execute  the  same,  the  legal  title  to  the  lands  or  property 
given,  granted,  devised  or  bequeathed  for  such  purposes,  shall 
vest  in  such  trustee.  If  no  such  trustee  shall  be  named  in 
said  instrument  or  if  a  vacancy  occurs  in  the  trusteeship, 
wW  iniit  ut  then  the  trust  shall  vest  in  the  court  of  chancery  for  the 
proper  county,  and  shall  be  executed  by  some  trustee  ap- 
pointed for  that  purpose  by  or  under  the  direction  of  the 
court;  and  said  court  may  make  such  orders  or  decrees  as 
may  be  necessary  to  vest  the  title  to  said  lands  or  property 
in  the  trustee  so  appointed. 

Sec.  2.  The  court  of  chancery  for  the  proper  county  cdiall 
have  jurisdiction  and  control  over  the  giAs,  grants,  bequests 
and  devises  in  all  cases  provided  for  by  section  one  of  this 
act.  Every  such  trust  shall  be  liberally  construed  by  such 
court  BO  that  the  intentions  of  the  creator  thereof  shall  be 
carried  out  whenever  possible.  The  prosecuting  attorney  of 
the  county  in  which  tlie  court  of  chancery  shall  have  juris- 
diction and  control  shall  represent  the  beneficiaries  in  all 
cases  where  they  are  uncertain  or  indefinite,  and  it  shall  be 
his  duty  to  enforce  such  trusts  by  proper  proceedings  in  the 
court,  but  he  shall  not  be  required  to  perform  any  duties  in 
connection  with  such  trusts  in  any  court  outside  of  this 
gtate. 

6dc.  3.  All  gifts,  grants,  devises  or  bequests  made  in  pur- 
suance to-  the  provisions  of  act  number  one  hundred  twenty 
two  of  the  Public  Acts  of  nineteen  hundred  seven  and  of  the 
acts  amendatory  thereof,  and  all  proceedings  and  acts  per- 
formed in  accordance  therewith  are  hereby  validated. 

Sbc.  4.  Act  one  hundred  twenty-two  of  the  Tublic  Acts  of 
nineteen  hundred  seven  and'all  amendments  thereto  are  here- 
by repealed. 

Approved  May  18,  1915. 
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[No.  283,] 

.\N  ACT  to  amend  section  ninety-seven  of  chapter  ninety  of 
title  twenty-one  of  the  Revised  Statutes  of  eighteen  hun- 
dred forty-six  of  the  State  of  Michigan,  being  compiler's 
section  number  five  hundred  two  of  the  Compiled  Laws  of 
the  State  of  Michigan  of  eighteen  hundred  ninety-seven, 
relating  to  the  powers  of  courts  of  chancery  to  stay  pro- 
ceedings at  law. 

TJie  People  of  the  State  of  Michigan  enact: 

Section  1.  That  section  ninety-seven  of  chapter  ninety  of 
title  twenty-one  of  the  Revised  Statutes  of  eighteen  hundred 
forty-six  of  the  State  of  Michigan,  being  compiler's  section  ||^ 
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number  five  hundred  two  of  the  Compiled  Laws  of  eighteen 
hundred  ninety-seven  of  the  State  of  Michigan,  relating  to 
the  powers  of  courts  of  chancer;  to  stay  proceedings  at  law, 
be  and  the  Bame  is  hereby  amended  so  as  to  read  as  follows : 

Sbc.  97.    No  injunction  shall  issue  to  stay  the  trial  of  any  No  injuoc- 
personal  action  in  a  court  of  law,  until  tie  party  applying  bSSd"' 
therefor  shall  execute  a  bond,  with  one  or  more  suflScient 
sureties,  to  the  plaintiGf  in  such  action  at  law  in  snch  sum  as 
the  circuit  judge  or  other  ofBcer  allowing  the  injunction  shail 
direct,  conditioned  for  the  payment  to  the  said  plaintiff,  or  c 
his   l^al  representatives,  of   all   moneys  whidi  may  be  re- 
covered by  such  plaintiff,  or  his  representatives,  or  the  collec- 
tion of  which  may  be  stayed  by  such  injunction  in  such  action 
at  law  for  debt  or  damages  and  for  costs  therein;  and  also 
for  the  payment  of  such  costs  as  may  be  awarded  to  them  in     , 
the  court  in  chancery,  in  the  suit  in  which  such  injunction 
shall  issue;  but  no  writ  of  injunction  shall  issue  from  any  SJ;^,, 
court  of  this  State  which  will  operate  to  stay  any  suit  or  pro-  not  to  ta 
ceeding  pending  in  any  court  of  the  United  States,  or  in  any 
other  court  of  this  State,  except  it  be  issued  by  a  judge  of  the 
court  having  the  same  territorial  jurisdirtion  as  the  court  in 
which  such  suit  or  proceeding  is  pending. 

Sbc.  2.    That  all  acts  or  parts  of  acts  inconsistent  with  or 
contravening  the  provisions  of  this  act  are  hereby  repealed. 

Approved  May  18,  1915. 
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<jl  reaaooa  for  exemption  from  arrest  on  clvtt  process . . 

lor  order  for  wpeararce  of  defendant 

of  irmiiinr  to  ddendaat  of  order  lor  appearance 

when  appeal  not  to  be  dismissed  tor  Informality  In  — 
of  petsoDS  In  anothei  state,  etc.,  how  authenticated. . . 

of  printer  In  proof  of  publicallon 

orixinal,  or  certlfled  copies  of.  as  evidence 
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denying  partnership,  effect  of 

of  Btnount  due  on  open  account 

of  amount  dolmed  as  set  off 

demdne  amount  claimed  as  set  oR 

of  daJmi  due,  suOlclency  of 

before  whom  taken 

of  veifflcatlon  of  plalnllfl's  cause  ol  action 

of  merits,  what  to  state 

when  nubJe  for  delay 

of  cause  for  dlscliaree  of  referee 

of  amount  claimed  la  conlilbutlon.  where  Hied 
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tlial  vjllofle  has  no  assessing  offlcer.  etc 

special  ball  may  justify  by,  contents  of , , 

la  failure  to  perfect  special  ball,  filing  ol 

foi  attachment  against  sberlO 

loi  writ  of  attachment  In  circuit  court 

sufficiency  ot 

for  attachment  Id  action  of  tort 

of  publication  of  notice  of  attachment 

for  attachment  for  debt  not  due 

for  attachment  after  suit  commenced 
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to  be  attached  to  writ  of  replevin 

of  especial  value  of  property  replevied , , 
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for  replevin  of  beasts  distrained 
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statement  of  filing  ol,  sulBclent , . . 
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for  writ  of  atlschmect  in  Justice's  court , . . 
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liow  JuBllce'a  lurlsdicIloD  affected  by 

AFFIRMATION ; 

when  permitted  InBtead  of  oath , 

AGENI^ 
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ot  defects,  varlancea,  etc 

not  to  be  made  without  order 

proTlslaas  M  to,  to  apply  la  law  and  equity. . 
_. "-ft  lor  appeal 


ot  prooeading 
»f  bond 


of  appeal  t , 

ol  pleadings,  by  Inserting  parlnen'  nami 
ol  proceeinnn.  by  buertbig  defendant's 
ol  bill  ol  p^lculara . . . 

ancebtorT 

computation  ot  limitation,  when  right  accrued  hrst  K 
ANIMALS: 
eiempt  from  n 


allachmeol,  ■ 

raaalof 

eose  of  keeping  ol 


I  of  judgment  on  equal  division  upon . 
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when  may  De  brought  for  treepasa  on  land  or  cB«e .  - 
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iMue  of  in  actlona  of  tort 
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practice  in  acUoni  commenced  by 
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for  debt  not  due,  bow  Mued 

latue  of,  at l«r  ault  commenced 

form  and  command  of 

when  made  retumable 

nibaequent  proceedinn  on 

disaolutlon  of,  right  M 

not  to  stay  proceedings  commenced  by 

In  favor  of  realilent  agaiiut  fordgn  corpotatlon.  service  and 
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b»  Mate  by 
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when  not  to  be  Inued  agalnit  eMate 
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when  not  personally  eerved 

order  of  execution  of  several 

when  oUterent.  may  be  eerved 
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gamidiee  proceedings. 

■arnMunent  of  toteign  corporation 

proceedings  where  not  penonalty  served 
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autborlEed  to  practice  Id  all  courts 

removal  of 

^ect  of  removal  or  BuHpenslon  of --..--....--,... 

penalty  for  attempt  to  practice  aa,  after  removal,  etc 
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not  to  apply  to  those  of  otber  Blates,  while  temporarily  in  Bt 
death,  eic„  of,  appointment  of  anolher 

BunUhmeot  ot.  for  deceit  or  collusion  by 
abaitj  ot,  for  delay  of  cllanfe  suit 

for  use  of  name  of,  ate. , , 

not  to  purcbase  claims,  etc.,  for  purpose  of  suing 
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BherUT  or  coroner  not  to  appear  as.  etc 
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corpus 
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rights  of.  alter  appearance 
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BENEFIT  CERTIFICATE  CONTRACtV  ' 
JuB  lice  to  have  no  cognizance  I 

BENEFIT  OF  CREDITOaB: 
assignments  tor. 


BILL  FOR'aCCODNTING:" 

BuSr.s'iSxT^K''"^'  ■««  '"■'"'"' 

to  compel  apecUc  listfonnance,  etc..  wbere  filed 

In  behalf  ol  stale,  wbere  filed. .  . . 

when  ariBwer  to,  an  ostb  m»y  be  w*jv«d 

"hen  not  considered  evidence 


BILL  IN  EQUITY. 
seeking  dlecovery  of  fraud,  no  one  eii 
may  be  Oled  for  apeclflc  pertoimance. 

BILL  OF  COMPLAINT: 


service  ol  ct 


n  chanceiy  commenced  b;  fiUng. ..,,...'.,, 

__ e  ol  cop;  of 

BILL  OF  DiSCOVERYr 

when  may  be  Bled  In  chancery  court 

BILL  OF  EXCEPTIONS: 

supreme  court  to  regulate  and  prescribe  practice  m 

alKnature  to,  of  trialjudce  nifflclent 

how  made 


fiocorporatlon  In,  of  motion  for  nt 


f  trial.. 


flUnsai 
■Ignlng 


It  motloQ  to  ut  aside  venlict .  '. 


lo  conclusion 

settlement  of.. 


1,  whMi  forbidden. , 


stay  of  procoedlngB  for  settling. . 
_  removal  without,  of  case  made. . 
BILL  OF  EXCHANGE: 

Klrchase  of,  by  attomi 
wlul  receipt  of,  by  at , 

elTect  ol  Indoceeraent  ol  payment  on 

rights  of  partiee  to 

declaration  on 

when  may  be  ^iven  In  evLdence ....-.......,--....,.,,! 

sst  otT  In  actions  against  all  parties  to. .   . 

delivery  of,  by  gamishee 

in  ganuahee's  hands,  dewned  effects 

mlerrogatoriea  respecting ..,....,. 

enjoining  transfer  of 

when  payment  of  Judgment  against  gatnlshee  dlscbarge  tr 

received  f rom  garalBbeo,  dispMltion  of 

BILL  OF  PARTICULARS: 

of  set-oll  or  recoupment  to  be  attached  to  plea 

when  Justice  may  lequlre  lo  be  fljed 

BILL  FOR  PARTlTidNV  '  * 


M  to  LulHde  certain  parties  ■ . 


when  stockhoUet  may  file. . 


party  u 


corporation  made  defendant  in . , 

othN'  parties  defendant  in 

stocktiolders  or  creditor  nc ' 

process  and  proceedings  oi 

appointment  of  receiver  on 

final  proceedings  on. 

BILL  TO  QUIET  TITLE: 

where  to  be  filed 

BIRTH: 

record  of  affidavits  ol.  and  uses  ol.  In  evidence . . 
BOARD  AND  KEEPING: 


appointment  ol 

qualifications  and  term  ol. . 
VBcandea  In 


10  apply  In  counties 


lOogle 


annual  meellnc  oT 

Kl«ctlon  Ot  Usu  b7 

clerk  or.  to  keep  record  . . 

membem  of,  to  Bi '~ 

to  make  list  of  p< 


ceitlBcailoQ  of  dndlnga  of.  to  aupreme  court 

appointment  ot.  by  goremor 

meetlnga  ot.  tor  eiamlnatloa 

cerllficalea  of.  of  qualification 

election  of  office™  ot 

rul«  and  icgulatloni  and  quorum  ot 

lo  fix  tee  f  or  admlHion  as  attornef 

examination  br.  lor  admiaalon 

examloatlon  papere  and  record  to  be  kept  b;  secretat?  of . . 


BOAHD  OF  STATE  INSTITUTION: 

Judgment  acalnal.  how  paid 

BOARD  OFSUPERVISORS; 

wben  to  provide  addlllooaJ  court  room,  etc 

may  vote  additional  pay  lo  circuit  judge 

allowance  by,  ot  eipenms  ot  circuit  Judge 

to  mbiDlt  qlleallon  ot  adopting  jury  commissioners 

may  aulhorlie  appoiatment  of  oeputy  probate  renters. 

may  aulborlze  appointment  of  atenoBraphers  tor  probate  court. . . 

lo  Hi  salary  ot  probate  Judge , 

Judgment  agalDSl.  how  collected 

BOARD  OF  TRUSTEES: 

ot  villBfe,  evidence  of  proceedings  of 

BOARDS: 

unincorporated,  serrlce  of  procesa  upon. 

BODY: 

changeof  parties  by  court,  not  to  Impalraltachment  against. . . . . 

when  brought  on  habeas  corpus 

refusal  to  bring,  on  habeas  corpus 

when  Justice's  execution  (o  command  to  take 

when  may  be  taken  on  Justice's  eiecutlon 

of  gamisbee,  wben  officer  to  lake,  before  Justice , , 

when  token  on  aieci"'  — 

release  ot.  on  appeal  fr 
BONDH  (JUDIcYalI: 


I  of  attachment  tor  a 


for  appearance,  when  pnwecuted . . 


proaecutlon  ot.  by  attorney  general .... 

wben  whole  penalty  ol,  recovered 

dlspoaltlon  of  proceeds  ot 

when  officer  taking,  liable  to  action 

on  appeal,  Umltallon  ot  action  on 

probate,  suit  on.  where  commenced 

not  Impaired  by  change  ot  panlea  made  b; 

when  new  Ones  may  be  ordered 

of  next  friend  of  infant 

In  replevin  or  attachment,  wben  auretles  o 
of  security  tor  costs,  service  of  copy  ot. . . 

to  officer  (or  discharge  from  arrest 

Of  person  appointed  lo  serve  process 

In  probate  court,  where  process  on,  mav  b 
when  appeal  not  to  be  dismissed  for  Inforn 
sufficient  If  conforming  substantially  to  Bti 


amendment  ot ,  .... 
when  new  one  substlluted. 
tor  inJuDCIIoD  to  stay  trial 

to  stay  proceedings 


., „ verdict 

ly  proceedings  after  Judgment 

"  payment  of  money  deposited,  etc. . 


when  may  be  canceled .  . 


.Cioogic 


BONDS  (JUDICIAL).— (7oBiini«J. 

when  ma;  be  execuled  Id  lieu  of  deposit 

when  may  be  dispensed  with 

on  Injunction,  sufficiency  of  auretleg  in 

10  be  filed  wllb  clerk 

dcUvery  of,  tor  prosecution 

of  guArdlaa  ad  litem  tor  Incompetent 

prosecution  of 

tor  sale  of  luids  held  by  executors  in  trtut 

upon  order  of  «»le  ot  luids  devised,  etc 

of  ffuardlui  ot  Insane  manied  woman 

on  kppsAl,  entry  ot  Judgment  against  sureties  on 

for  stay  of  pioceeUlogs 

where  filed 

stay  of  procopdlnaa  without 

on  Bt«y  ot  proceedings,  no  further,  required 

conditions  and  peiialtT  of,  In  certain  cases 

tor  possesflon  ot  property  taken  on  execution 

for  liberty  ot  lall,  tain  given  to  sheriff 

contents  ot 

condition  of 

vaUdltr  ot 

tor  liberty  of  Jail,  surrender  of  principal  b;  sureties  In 

defense  In  suit  on 

Judgment  tor  sheriff  In  action  on 

assJinment  of,  when  tortelted 

effect  of  assignment  ot 

action  on,  b;  aMignee 

retUMl  Ot  asstenmeot  ot 

for  possession  oTproperty  attached 

prosecutian  of 

glTlng  of,  stated  In  sheriff's  return 

flllng  ot,  wtth  clerk 

hi  CMB  of  Issue  of  attachment  In  action  ot  tort 

for  possnslon  of  property,  execution  not  necessary  to  suit  on 

for  dlacharge  of  property  attached 

tor  delivery  ot  property  rqil^'ed 

failure  to  execute 

forpoasorion  by  defendant  of  property  replevied 

In  replevin,  exception  to  sureties  In 

Justification  of  sureties  la 

new.  motion  for 

where  filed 

failure  to  file 

flllng  ot,  on  terms 

action  on.  to  recover  value  ot  property 

on  replevin  ot  beasts  distrained 

failure  to  give 

for  stay  of  garnishment  proceedings 

In  forcible  entry,  etc..  for  release  ot  defendant 

for  certiorari ....'...'.'.'.'.'.'.'...'..'.'.'.'..'.'.'.'.'.'.'.'..'.'.'....'.'. 

at  guardian  representing  ward  in  {nutltion  suit 

ot  purchaser  of  premises  sold  In  lieu  of  partition 

of  assignee  for  benefit  of  creditors 

tor  whose  benefit 

in  proceedings  against  fraudulent  debtors,  forfeited ,  recovery  < 

tor  slay  ot  execution  by  writ  of  error 

for  stay  ot  proceedings  on  chancery  appeal 

to  pertect  chancery  appeal 

not  required  from  stale,  etc.,  on  appeal 

Of  executor  as  residuary  It^alee, 

of  administrator  with  will  annexed 

of  executors.  Joint  or  sepsrate  may  tie  taken 

of  administrator 

ot  special  administrator 

Joint  Dt  separate  may  be  taken  from  admlnlslralon 

of  agent  appointed  to  care  for  properly 

ot  county  treasurer,  tor  safe  keeping  ot  unclaimed  moneys. . 

of  testamentary  guardian '.*.,..*.*.!'.'!!'.'.!!!!.!'!.!, 

of  guardian  ot  non-resident 

to  prevent  ^e  of  real  estate 

furtber.  on  granting  license  to  sell  real  eatale 

for  execution  of  land  contract  sold  by  executor,  etc 

to  executor,  etc.,  tor  payment  of  mortgage  on  land  sold  — 

ot  foreign  executor,  etc 

ot  executor,  etc..  before  mortgaging  estate 


BONDS  (JUDICIAL).— CoUtniwd. 
of  taaUmeDUrr  tniatee.  glvlnsof 

RpproTml  of 

BUtuMi  kppUeaole  to 

necteGI  tOEtve,  by  tniBi«e 

of  TniBtee  beretotore  npiK>liit«d 

tmnwB.  valid  tbouglr  BopolntmoDt  be  In  valid 

when  may  b«  put  In  milt 

for  mortnge  of  trust  estate 

when  prMiaM  court  may  require  t«etamentary  guardian  t 


proaecutlon  oi 


probate,  and  proaecutlon  ttaerecf . . 

sum  and  sureties  of 

for  whose  security 


moneys  received  on  execution  In 

prosecution  ol.  by  executor,  etc . 

w,  when  executor,  etc.,  required  u 


costs  of  lequirenient  ol 


of  executor,  etc.,  when  aurety  on,  discharged .  ■ . . , 
removal  of  executor,  etc.,  for  failure  to  bI"  new., 
liability  of  suretlee  on  old 

by  appellant  from  commisaionen  on  claims 

conditions  of,  need  not  be  recited  In  process. 

statement  of  (UlnK  of,  sufficient 

on  attachment  in  contiouance  of  suit 

~  ~  plea  of  title  to  lands  In  question . . 


toprevent  removal  of  goods  attached., 
of  other  partita  claming  goods  taken  or 

for  discharge  of  property  attached 

for  release  of  garnishee 

oa  appeal  from  Junice's  court 

Junlflcatlon  of  sureties  on 


of  certiorari.. 


for  abatement  of  hoi 
BONDB  (MONEY): 
purcbase  of,  by  attorney,  when  forbidden.. 


Gurcbase  of,  by  attorney,  when  fo 
iwful  purchase  of,  by  attorney .  . 


approval  of. . 


new  or  additional. . 


and  judgment  In  action  ol 

~eous  actions  on 

on,  barred 


;,Google 


BONDS  (OFFICIAL).— CoTilTnuid. 
when  ludemeols  on,  amount  to  more  than  penal  si 
when  Inaufflclent  sum  nised  on  executiomi  on.  ■ .  . 

BOOK  DEBT: 

Eurchase  of,  by  allomey,  when  forbidden 
kwful  purchase  of.  by  attorney 

BOOKS  OF  ACCOUNT: 

admitted  in  eTldeace... 

BOOKS,  PAPERS  AND  DOCUMENTS: 
power  of  supreme  court  to  compel  ptoductlon  of. . 
Bupieme  court  may  pmorlbe  cases  for  dlscoTery  ol 

how  discovery  of,  obtained 

how  order  tor  dlscoveiy  of,  may  be  vacated 

limit  of  power  of  supreme  cr— '  -"- 

ellect  of  production  of 

of  probBte  court,  poBaeaaton    . 

dellTerr  of.  on  Judgment  In  quo  » 

official,  proceedings  to  compel  deUvery  ol 

duly  to  deliver  to  successor 

piocecdinci  to  compel  delivery  of 

cmnplalntot  noa-delivary  ot 

ordei  to  show  cause 

hearing  on  Older 

when  proceedlDes  to  cease 

commltmenl  for  non-delivery  of 

search  warrant  for 

delivery  of , 

delivery  of,  on  expiiBtion  of  term  of  Justice 

when  justice  to  ddlver  to  clerk 

dlsposltloD  of,  on  death  of  juMICe 

delivery  to  another  Justice,  on  vacancy  in  olSce 

BREACHES: 

aeslgiuTlent  of.  In  actions  on  official  bond 

Judgment  for 

bond  to  Bland  as  security  for  further 

BREACH  OF  PROMISE: 

to  marry,  commencement  of  action  tor  damaEGS  for, , 
BREACH  OF  THE  PEACE: 

when  punlsbable  as  contempt 

BREACH  OF  TRUST: 

commencement  ot  acllons  tor 

BREEDING  OF  HORSES: 

BROT^KR: 

distribution  of  peisooal  estate  to 

BUILDING  AND  LOAN  ASSOCIATIONS; 

exemption  of  shares  in,  from  execution 

BUILDINGS  AND  IMPROVEMENTS: 

in  ejectment,  allowiuice  for,  In  estimating  damages. , 

claim  in  writing  for 

when  plalnlltf  to  pay  for 

Bel  olf^of  plaintiff  s  taied  costs  against 

BURYING  GROUND: 

provisions  for  voluntary  dissolution  not  extended  to. 
BY-LAWS: 

evidence  of 

BYSTANDERS: 

wben  Jurors  to  be  drawn  from 

C. 

CALENDAR: 

when  clerk  to  place  cause  on 

In  what  order  causes  placed  on 

printed  copiee  ot.  to  be  prepared 

to  be  mailed 

cause  placed  on.  at  request 

CALENDAR  CAUSES: 

in  supreme  court,  parties  entitled  to  oral  hearine  In. . 
CANCELLATION  OF  PATENTS: 

where  bill  for,  to  be  tiled 

CAPIAS  AD  RESPONDENDUM: 
circuit  court  commlsslaner  not  to  stay,  proceedings  on . 

form  ot 

when  Isaued 

when  returnable 

commencement  of  actions  by 

how  Berved 

discharee  of.  defendant  arrested  on 

service  on  defendant  In  custody 


CASE  MADE: 


■upiMiM  oouTt  to  KculaW  mSi  practlbe  pnctlce  i 

mbinkilon  and  Judgment  on 

remoTftl  of,  to  niprane  coutt 

without  bin  of  exeeptloni  or  writ  of  arroi 

CASUAL  EJECTOR: 

uw  of.  In  ejectment  atxdlahed 

CATTLE: 

wbea  tkken  on  executhm.  cue  tf 

CAUSES: 

MipedltlnK  dedsii  ~      ' 


M  place  on  term  cmleodar 

It  ordra  pieced  on  calender 

wban  plaod  on  c*l«iid«r  sepmnte  from  othera 

when  plaoBd  on  atleudiii  at  requeat 

when  mer  be  pieced  on  list  ot  ceuaea  readr  Iot  tilel . . , 
CAUSES  OF  ACTION: 

Joinder,  levennce  or  consolidation  of .... , 

lenl  end  equitable,  not  to  be  Joined 

wbea  deemed  to  here  accrued  on  open  account 

fraudulent  conoeahnent  of.  limitation  In  case  of 

of  or  acalntt  married  woman,  how  sued 

<a  01  a(aln>t  superintendent  of  poor,  bow  prosecuted . . 
wbwe  sunlTei,  death  o(  paitj  not  to  abate 

auenatlon  of  eraniilnr   ■»> 

CEUETERIE8; 


tjUtsfc 


w  of  public  lands,  a 

..  __„ ^tion.  evidence  of  brooding  of  horae. . 

of  enrollment  of  decree,  to  be  attached 

<rf  sale  of  feal  ealate  on  execution,  officer  to  ma 


of  IukU  sold  on  execution,  wbcii  holder  or,  entitled  to  deed . . 

when  Jiull  and  void 

of  discharge  of  attachment  on  real  estate. 

for  discharge  of  poor  debtor  from  in 


of  marriMe,  to  be  prenmptive  evidence  of  facts 

CERTIFIKD  COPIES: 
of  converancee,  deeds,  etc..  admissible  in  evidence. . . 

of  papers,  etc.,  as  evidence 

of  Judgment,  etc..  record  of.  admissible  In  evidence. . 

of  recOTd,  etc.,  bow  made 

when  seal  of  court  not  to  be  atSied  to 

of  license  to  marry,  or  marriage  certlBcale,  effect  of,  as  evidence, 
of  records,  fees  for. 


,b,a 


:o  determhie  m 


retained  

' '  F,  of  Judgment  In  forcible  entry,  et 

of.  In  forcible  entiy,  etc 

d  out  of  supreme  court 

by  whom  allowed 

~         \o  be  brought.. 


what  dei^oii 


reviewed  forthwith  b; 


Subject. 

Chap. 

Sec 

Page. 
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CHALLENOE: 

"^SMS'^l'Z'T"^' : :  ■;■;::■■;:::■ : 

Judge  al.  may  ralendtlme  for  making  chancery  appeal 

circuil  luilEa  at,  when  may  aulhorlie  appeal  rtom  JuMlce 

aulhorlti  of  supteme  court  to  pr«s(:rlbe  forms  of  procem  In 

orders,  etc..  In,  veriflcallon  of.  where  there  Is  more  than  one 

% 

CHANCERY  APPEALS: 
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CHASTITY: 

words  Inputini  wuit  of,  to  (noiUe,  dec 
CHATTELS: 

how  lakep  and  raid  on  execullon. ,  .t 

CHIEF  JL^STICE: 

of  mipreme  court,  to  b«  one 

powera  and  duties  of .  to  devolve  Upon  whom 

to  ■pprove  waiTuits  tor  ndu7  liid  ezpeoaeB  01  Mtie  njibrter. . . 

procem  to  be  tasted  in  oune  ot 

CHILD: 

under  ton,  aa  vltaea.  procedure 

minor,  axemptton  of  bonuateAd  durlnc  occupanc;  of 

boni  after  will  made,  share  of 

anJEnment  of  sbare  of 

not  provided  tor  In  will,  ihare  of 

wboi  lame  of.  to  take  ealato 

born  after  will  made,  or  omitted,  pument  of  ihaie  of 

born  otterwill  made  or  omitted  In  will,  contributloa  to  share  of. . , 
CHILDREN: 

o(  deceaaed.  allowance  for 

diairlbutlon  to,  of  peraonal  estate 

Hip<rintment  of  niardlan  tor,  by  will  of  fatber 

CHOSE8  IN  ACTION: 

rereived  from  garnishee,  dlapoaltloD  of 

CIRCUIT  COURT: 

aulborily  ol  supreme  court  to  prescribe  forma  of  proceaa  for 

supreme  court  to  regulate  and  prescribe  practice  In.  In  certain 

supreme  court  io  prescribe  when  miy  Staj  proceiBalInn 

supreme  court  may  provide  tor  practice  la,  ot  calUnc  upon 

partiea  to  testify  orally 

may  aiispend  or  remove  attontes^ 

admission  by,  of  persons  to  practice  law, . 

transcript  of  record  of  admission  by,  to  be  sent  to  supreme  court, , 

moneys  brought  Into,  how  deposited 

paid  out  on  order  ot 

^erllTs  to  be  ofOcets  ot 

sheriHs  to  be  amenable  to 

aherllfa  to  attend  sessions  of 

execution  of  orders  and  process  ot 

circuit  court  commissioners  to  perform  powers  conferred  by 

to  be  amenable  to 

when  luroTS  for,  to  be  drawn 

return  by  sherilt  to.  ot  service 

after  adfournment  of,  disposition  of  ballots  conlalning  names.. . 

when  may  direct  from  which  district  Jurors  to  be  drawn 

exi>«nse  of  new  seal  lor,  how  paid 

partner  ol  Judge  oi.  not  to  practice  In 

original  and  exclusive  Jurisdiction  ol 

when  parties  In,  may  agree  on  case 

times  ol.  and  how  changed 

when  temporary  place  for  holding,  may  be  ^pointed 

anpolnlmeDl,  how  made,  etc 

adjournment  of.  from  day  to  day,  on  failure  of  Judge  to  appear. 

causes  pending  In.  when  continued  to  next  term 

change  of  veoue  in 

may  extend  time  for  appearance  ol  defendant  In 

notices  of  trial  and  Dotea  of  Issue  In,  abolished 

proceedings  In,  for  discharee  of  mortgage 

when  Judgment  on  confession  may  lie  entered  In 

when  to  direct  conveyances  of  land  sold  on  execution 

when  creditor  may  proceed  by  allachroent  In 

writ  of  possession  in  ejectment  to  Issue  tram 

appeal  to.  from  circuit  court  commissioner 

may  issue  execution  for  costs  on  appeal  in  forcible  entry 

removal  Into,  bv  certiorari .  of  Judgment  In  forclbleentry,  etc. . 

remlMlon  by,  of  flnee  Imposed  by  Justice 

not  to  issue  writ  of  mandamus  against  state  officer 

application  to,  for  habeas  corpus , 

when  Information  for  forfelled  property  to  be  filed  in 

when  Information  in  quo  warranto  flled  with 

Jurisdiction  of.  over  eleellon  frauds  and  errors 

appeal  to,  ot  (raudulenl  debtor 

furlsdiction  of 

costs  on  appeal  from 


CIRCUIT  COURT.— CmfVnmd, 

may  extend  time  for  making  chanceiy  qipeal 

appeal  to,  tcom  decree  of  ipeclflc  coDtnct 

appeal  rrom  probate  court  to 

wben  may  allow  amendmeilt  <rf  appeal  from  piobate  court . . 

flUoc  of  probate  appeal  in 

when  may  rcdnMate  Upeed  appeal  from  probate  court 

wben  may  allow  appeal  Irom  probate  court 

action  of,  on  probate  appeal 

tn^awudeoatt. . 


a  transcTlpi  at  Juatlce's  Judgment 

auinxHo  iiom  Justice  B  court  to 

wlven  appeals  from  Justice  may  be  autboriied  by .  ■ 

'wheu  poweased  ot  appeal  from  JUBtlce  court 

CIHCUIT  COURT  ra  CHANCERY; 

teellmoiiy  to  be  uaed  in.  how  m»  be  taken 

to  be  name  and  style  of  courts  of  chancery 

cerlaln  suits  to  be  dInniBsed  by 

powers  and  Jurisdiction  ot ,  . 


application  tc.  . 

enter  order  ol 
bearing  in . . . 


r  petition  in.  .       

taking  ot  teatlmony 

allowance  ot  probate  by 

Dling  with  prAwte  court 

ruin  and  practice  in 

enrollment  ot  decree  ot.  nunc  pro  tunc. . . , 
to  have  Juilidict Ion  of  partition  of  lands. , 
wlien  may  grant  authority  tf '-  ■" 

powers  of,  c 


o  divide  and  distribute 


X  corporation 


ousted  from  truiclilsw. . 


froceedlngs  In,  to  wind  up  certain  corporations. . . 
irjsdictton  of.  over  olDcers  of  coiporatioos 
_       ,_..,_., .   corporations,  eierclsed. . 


w  juiisdlction 

wben  may  sequeelrale  pi 


restraint  by,  of  corporations  baTlng  banking  powers 

TemissloQ  of  ctiaDcery  records  and  Dlea  to,  oo  determination  of 

trial  in,  ot  Lssue  In  suit  for  contingent  claim  agiiost  estate 

bill  may  be  nied  In.  tor  performance  oftand  contract  ot  deceased.. 
(See  courts  of  chancery  I. 
CIRCUIT  COURT  COMMISSIONER: 
-.o  preecrlbe  cases  when,  mar  stay  pToccedlnga. . 


bail,  when  ti 


le'Told. , , 


bond  oi,  approval  of,  eic,  . . , 
renewal  of  bond  of ......... . 

authority  ot 

when  not  to  act 

not  to  stay  proceedings,  etc . . 

order  of  supreme  court  not  to , 

refusal  of  order  by,  no  subaequmt  application  ( 

interest  of  partner  of 

power  of  supreme  co 

Interference  of.  may „  ._,. 

to  perfonn  dutlea  of  masters  in  chancery.  . 
to  perform  duties  conlemd  by  circuit  cour 

to  be  amenable  to  circuit  courts 

authorized  to  perform  duties  of  Injunction 

action  of,  not  to  be  affected  by  other 

to  Indorse  refusal  of  Injunction,  etc. . . 
entitled  to  records  and  flies  of  otBce . . . 
may  beat,  etc.,  aoy  undetermined  suit . 


otadjolnl 
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CIRCUIT  COURT  COMMISSIONER.— CaMiniwd. 

bp«cI>Ut  appointed,  la  ccrMIn  cu«a 

o[  adjDUiJne  eouDij.  pniof  to  be  mule  before 

proof  (o  Booompui;  mcts  of. .- 

mbacDce  or  dlequillBcktloD  oIi  who  to  Mt 

procMdlofg  had 

nieal  real  estate  bj,  after  explntioD  of  teiin 

■uapeoaion  of 

T«[iort  of  nupensloD  of 

removal  of.  fromotBce 

Taoanc;  In  otBce  of,  how  filled 

heretolbre  el«ted,  to  remain  In  office 

what  proceedlnci  before,  where  either  party  la  Infant 

when  to  enter  order  for  appearance  of  unknown  defendants . . 

appointment  by,  of  next  friend  for  Infant,  etc 

order  bv.  for  bail,  to  be  Indorsed  on  caplaa 

aulborlty  of,  to  discharge  person  arreeled  on  dTll  process . . . . 

when  to  make  order  tor  appear&nceof  defendant 

r^ertnce  to.  to  take  testimony 

examination  of  plalnlUT  by.  aa  to  paymenta 

taUncof  leallmony  for.  by  depoaltion  de  bene  ease 

when  may  lasue  commladon  for  taking  deposition 

laaue  by.  of  commission  to  take  testimony  conditionally 

oaths,  etc.,  may  be  taken  be/ore 

to  ascertain  damages  on  dlesolullon  of  injunction 

power  of.  tOKTSDl  Injuoctlona  to  stay  proceedinfs 

to  make  salee  of  mortgaged  premlsoe 

reference  lo,  to  report  condliion  of  mortgaged  premises 

of  application  for  sale  of  properly  of  mfant.  etc. 

notice  ot  sale  of  real  eetute  oy 

how  sale  conducted  by 

ctilectlon  of  fees  for  sale  by 

may  issue  order  resttalnlnf  waste  on  lands  levied  on 

cecocnlEaoce  of  special  b^  betan 

dlsaMutlon  ol  attachment  by 

appeal  from  order  of 

from  order  of.  in  matter  of  dissolution  of  attachment 

'  custody  of  property  replevied 

.  for  new  bond  in  replevin. 

in  of  garnishee  before 

refusal  of  Eamishee  to  comply  with  o'lderforddiTery.  etc.'.' ! 
what  to  add  to  report  as  to  delivery. . 
order  on,  for  amendment  ot  report  In  t 
Jurlsdietioo  of.  In  forcible  entry,  c 

in  summary  proceedings 

reference  to.  m  partiilan.  to  Inquire  into  condiUon  of  premises. . 

order  to.  to  sell  lands  that  cannot  be  divided 

may  ta£e  separate  mortgages,  etc..  tor  lands  sold  In  lieu  of  partl- 

to  ddlver  mortgagee  to  clerk  of  court  or  owners 

to  give  notice  of  sale  In  partition  suit 

not  to  be  Interested  In  sale  of  lands 

to  report  sale  ot  lands 

to  execute  conveyances  for  land  sold 

to  deduct  expenses  Irom  proceeds  cf  sale  of  lands 

disposition  of  proceeds  by 

wheo  may  order  Judgment  debtor  to  appear  and  discover 

appearance  before,  for  examination  as  to  Judgment  debtor's 

properly 

when  to  take  recognizance  of  ball  of  prisoner 

complaint  lo.  for  not  delivering  official  books  and  papen  to  suc- 

hearlng  before,  on  order  to  show  cause  against  voluntary  dls- 

nol  to  exercise  powers  of  judge  In  assignments  for  benefit  of 

examination  by,  of  poor  debtor  for  relief. 

when  application  may  be  made  to,  for  civil  warrant 

settlement  ot  evidence  before,  oiidiancery' appeal. .! !'!'!!!! 

aUowaooo  by.  of  certiorari 

CIRCUIT  JUDGES: 
■SPf??"  eoun  to  prescribe  cases,  when,  may  stay  proceedings. . 

eligibility  to  office  of 

to/be  six  hi  thini  circuit  (Detroit) 

where  there  are  three  or  more,  governor  to  appidnt  dark 


MbiGoogle 


CIHCUIT  JVDOES—ConHnutd. 

to  be  three,  lu  seventesnlb  circuit  (Eei>t  count;) 

to  be  twD,  In  tentb  clicull  (SsciDBiT  count;) 

to  be  two,  In  thirlletb  circuit  (laghani  count}') 

to  bo  two.  In  tblrty-flrat  drcuit  (Bt.  Clair  count;) 

I&ws  and  rulea  applicable  Id  drculti  having  more  than  oc 
oowen  and  duties  ot,  in  rirculta  havini  more  than  one. . 

in  ceitain  circuits,  dul;  of,  to  sit  together 

in  circuits  bkTlng  more  than  two.  reserratlon  ot  questlcni : 

Id  certain  circuit!,  concurrence  ot  liiajorlt;  • 

when  may  lit  together 

reserratlon  ot  queatlona  b; 

deslKnatlon  ot  one.  u  presiding  judge 

to  dispoee  of  business  assigned  nlm 

where  may  procaed  with  buBinegg 

attendance  ot  officers,  etc..  uiion 

ma;  direct  talesmen  to  be  summoned 

raBr  make  ralm  as  to  trial  docket 

In  abnnoe  of  one,  other  to  do  work 

recDtit  ta  ptaoe«dlngs  before  each,  how  ente 
vtwn  rignatun  of,  before  whom  proceeding* ' 

when  DO  ita;  to  be  ordered  b;  one  of 

noorderordecree  to  be  vacated,  except  b;  one  making  It 

additional  court  rooms  and  fadlltlea  tor 

to  receive  salary  of  S8600 

additional  compensation  for 

when  reimbursed  expensea 

to  certlT;  to  such  expenses  and  preeent  to  board  of  Mate  audi- 

when  Kovemof  to  designate,  io  hold  court  In  otjier  circuit. . .  . 
BheiifTla  provide  suitable  place  lor  holding  court  in  other  circuit. 

expenses  ot.  In  other  ctrcuila.  how  paid 

to  approve  appololment  of  deputies  by  clert 

order  for  pa;liig  out  money,  to  be  authenticated  b; 

ma;  causa  moQe;a  to  be  Invested 

to  make  lules  concerning  mooe;B,  etc..  on  d^Msll 

wben  may  require  additional  bonds  ot  clerk 

when  to  designate  successara  ot  circuit  court  commissioners. . . 
to  approve  and  fix  penal  sum  of  bond  of  circuit  court  commla- 

whenmay  require  circuit  court  commissioner  to  renew  t>ond . , , . 
powers  of,  exercisable  by  circuit  court  commlssionen 

refusal  of  order  by.  no  subsequent  applicat'lon'forV.! ! '.'.'.'.'.'.'.'. 

penalty  (or 

appointment  ot  special  circuit  coi 
when  may  suspend  circuit  court  i 

to  report  suspension  to  governor -,..----..,...,, 

when  ma;  order  addilionai  Dumber  of  luiors  drawn 

when  mar  direct  new  lists  ot  Jurore  made 

Jurors  paid  on  certlflcate  of 

when  to  hold  probate  court 

entry  ot  reasons  tor 

dlsquallficallon  of,  to  practice 

no  subsequent  application  tor  will  after  refusal  b; 

failure  to  attend,  on  first  day  of  term,  adjoununeni  from  day  t 

may  hold  court  for  one'anoiher. '.','.'!  W^', '.','.'.', ','.'.'.'.'.'.'.['.'.'.[ 

interest  of.  In  suit,  transfer  to  other  drcuit 

trial  b;  other  Judge 

to  appohlt  bearing  on  transfer  of  cause 

to  hear  and  determine  application  tor  transfer 

to  grmot  order  tor  transfer 

wben  to  enter  order  for  appearance  of  unknown  defendants. . 

appointment  by,  ot  next  frtend  tor  infant,  etc 

when  may  appoint  person  to  serve  process,  etc 

when  ma;  authorise  Issue  of  process  on  Sunday,  etc 

authority  ol,  to  discharge  penon  arrested  on  civil  process 

when  to  make  order  tor  appearance  ol  defendant 

ma;  allow  lime  for  settlement  ot  exceptions 

may  dispense  with  deposits  on  Issue  of  Injunctions 

to  direct  execution  of  bond  In  lieu  of  deposit 

when  may  dispense  with  deposit  or  bond  on  sta;  of  proceedings 

to  direct  dellveiT  ot  bond  far  prosecution 

iMueof  In^DcthmlncaaeofatMraice,  etc..  of 

power  of,  to  grant  Injunctions  to  SK^  proceedings 

ma;  issue  order  restraining  waste  on  lands  attached  or  levied 
recognizance  ot  special  bSl  before 
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COMMISSIONERS  ON  CLAIMS: 

who  not  to  be 

taking:  of  testimony  tor,  by  deposition  de  bene  esse 

when  probate  Judge  to  appoint 

to  appoint  meetings  and  gtye  notice 

vacancy  among 

wher  court  may  appoint  another 

to  notify  eiecutoi  (^  presentBtloii  of  cbtlm 

to  moke  ittum  of  domea  on  claim 

payment  of  coats  of  revival  of.  - .  -  - - 

wben  Judge  of  probate  may  appoint 

when  judge  may  preaide  at  meetings  of 

atiowance  of  set  otfa  by 

authorized  to  administer  oaiha 

power  of,  to  try  and  decide  upon  daima 

bar  of  daima  not  presented  to 

certain  actions  not  to  be  brought  after  appolutmeat  of 

aliowance  by.  of  Indebtedness  on  Join   contract 

when  contingent  claim  may  be  proved  before 

wben  Judge  of  probate  lo  perform  duties  i^ 

appeal  from,  who  may  moke 

when  allowed ',..'. 

when  executor  appeals  from  ■  ■ . , ,--,.-,.. 

COMMITMENT: 

Of  witness  (or  refusal  to  answer 

of  fraudulent  debtor,  laaue  of 

when  not  granted 

COMMON  COUNCIL: 

payment  by,  of  additional  salary  to  Judges. 

•ervice  of  process  on 

evidence  of  proceedings  of 

Judgment  aniiut,  how  collected 

COMMON  OlW: 

of  foreign  slate,  etc..  evldettce  of 

COMMON  LAW  ASSIGNMENTS: 

for  beneSt  ot  creditors,  when  void 

COMMON  LAW  JURISDICTION: 

trials  by  Jury  in  courts  of.  how  had 

COMPENSATION : 

at  board  of  law  examiners 

Sht  of  party  lo  agree  with  attorney  for 
at  agreementa  for,  lo  be  void 

of  board  ot  Jury  commissioners 

of  probate  restater 

recdpt  ot  certain,  by  probate  Judge,  etc..  cause  lor  removal. . 

for  advice,  when  Judge,  etc.  not  to  ncelve 

of  referees 

ot  auditors  or  reteiwB 

between  parties  to  partition,  wbeii'made.*.'.' ! ! .  

of  assignee  tor  ben^t  ot  creditors 

tor  safe  keeping  ot  money  and  securities,  etc 

not  to  be  demanded,  except  tor  sai^rtces  rendered 

of  agent  appointed  lo  core  for  property 

ot  country  treasurer  for  aofe  keeping  <rf  unclaimed  moneys. . . 

of  lestamenlary  trustees 

of  guardian  ad  litem  in  probate  court 

ot  trustee  ot  eslale 

ot  executor,  etc 

COMPETENCY: 

ot  teetlmony.  court  lo  rule  on 

of  decedent,  not  necessary  to  show.  In  probate  ot  wills 

presumption  of 

COMPLAINT: 
ol  forcible  entry  or  detainer 

what  to  set  forth 

to  whom  delivered 

when  Justice  to  have  Jurisdiction  of 

hearing  of 

trial  of,  by  Jury 

Judgment  on 

execution  on 


COMPLAINT.— CsiXinuKl. 

Judgment  (or  datendMit  on 

in  sumrauT  proceedings,  making  of 

to  whom  delivered 

what  to  set  lorlh 

hearinK.uid  judgment  on 

lorlDrclble  entry,  etc..  adjournment  tft  beftrlngon 

to  Judge  ol  court  of  record  of  icfuikl  to  deliver  oRLclal  books, 

COMPOSlTlbN: 

ofdebta  due  lonkrd,  Judge  of  probktem>y  approve 

COMPROMISE  OF  CLAIMS: 

ualnst  eat&te,  by  administrator 

CONCEALED  DEFENDANT: 

of  subsdtuted  service  oa 

absent  of  non-resldenl,  enforcement  of  decree  acatnst 

CONCEALED— NON-RESIDENT  DEFENDANTS; 

service  of  process  in  ejectment  on 

CONCEALMENT: 

ot  cause  of  action.  Ilmllallon  in  cose  of  fraudulent 

CONDITION  PRECEDENT: 

pleading  of.  In  Jusllce's  court 

CONFESSION: 

vhen  judgment  ma;  be  entered  In  circuit  court  on  plea  of. 
CONFE^IDN  OF  AlDOMENT: 

before  justice 

CONNIVANCE; 

of  Bheritr  at  escape,  etc 

CONSANGUINITY: 

how  Justice's  juriBdlcllon  affected  by 

CONSENT; 

In  writing  to  division  and  distribution  ot  trust  estate 

by  IncorapeleQtB 

CONSIDERATION; 

BuBIcleni,  seal  presumptive  evidence  only  of 

when  failure  or  want  of,  may  be  shown  u  defense. 

may  be  given  In  evidence 

when  notice  ot  partial,  to  be  given 

CONSOLIDATION  OF  ACTIONB: 

when  may  be  required 

CONSTABLE; 

may  require  aid  in  service  of  proecM,  etc 

when  may  take  power  of  county 

penalty  for  neglect  by.  lo  eiecule  process 

Knalty  tor  neglect  of.  to  attend  Jury 
ue  of  warrant  to,  for  forcible  entry  and  detainer 

Issue  to.  ot  summons  In  summary  proceedings 

defendant  In  forcible  entry,  custody  by 

Issue  (o,  of  warrant  instead  of  habeas  corpus 

summons  o(  Justice  directed  to 

person  authorized  by  justice  to  have  authority  ol. 

when  summons  not  personally  served  by 

return  by.  ot  service  of  process 

not  to  appear  for  either  pony  to  suit 

may  serve  subpoena  for  witness 

to  levy  eiecutloo  anlnst  witness  not  appouing 

to  return  money  coUecled 

to  write  down  eighteen  names  for  jurors 

to  be  sworn 

to  summon  Jurors 

jury  lo  be  put  In  charge  ^ 

justice's  eieculion  directed  to 

when  to  command,  to  take  body 

to  Indorse  on  execution  time  of  levy.  .....,....,.,..,.. 

when  to  make  sole  on  execution 

when  to  return  eieculion 

not  to  levy  a,ter  time  llmlled  for  return 

allowance  to,  for  care  of  live  stock  taken  on  execution .... 

perishable  property  taken  on  execution 

not  to  purchase  property  sold . . . . , 

when  to  take  body  of  eiecutitm  debtor 

neglect  or  refusal  of,  to  return  eiecutk>n.  etc 

levy  of  execution  by,  after  expiration  of  term 

when  execution  to  be  levied  by  another 

set  oil  of  executions  by 


G.x 


S" 


CONSTABLB.- 


vhu]  to  take  deteadknt  before  othu-  JiiMlee . . 

when  defendant  to  Tenuln  In  cuatodj  of 

justice's  writ  ol  replevtn  lasucd  to 

commutd  of  will  of  attachment  to 

execution  by,  of  writ  of  Bttacbment 

duty  of  I  when  defeodant  not  found 

lea  daim  goads  selied  bji 


wlua  othw  initlea  < 

when  to  deUTOT  up 

may  serve  garnlsnee  summons . 
may  serve " * — '  — 


certain 


CONSTITUTION: 

printed  copies  of.  admissible  In  evidence 

CONSTITUTIONAL  QUESTIONS; 

oral  hearinc  on  motloo*  InvolTlng,  In  supreme 
CONBTRUCTION ; 
_Jlberal,  of  Judicature  act 


a,  when  to  be  notified  of  application  tor  letters.. 


CONSUL: 

of  torelxD  nation,  i 
CONTEMPT: 

what  punlabsble  as 

when  punishable  summarily 

when  BindBvIt  of ,  required 

punishment  for 

Uktial  arreet  on  clvU  proeets,  when  deemed 

failure  of  witness  to  attend,  etc.,  deemed 

punishment  of  principal  delenduit  as  for 

disobedience  or  order  In  Judgment  creditor's  proceedings.. 

disobedience  ol  allfltnatlve  writ  of  msndamus  punishable  a 

Imprisonment  for 

when  Justice  may  punish  for 

puoisnment  for 

no  person  punished  tor.  without  opportunity  to  be  heard . . 

when  committed  In  preaence  of  justice 

justice  to  make  record  of  conviction  ot 

warrant  of  commitment  for,  what  to  alate 

.  violation  of  Injunction  against  house  of  lewdness,  etc 

breaking  and  entering,  bouse  of  lewdn«ei  ordered  closed . , . 
CONTEMPTUOUS  BEHAVIOR: 

punishment  for,  by  court  of  record 

CONTINGENT  CLAIMS: 

■gainst  estate,  settlement  of 

preaentatlon  of,  to  probate  court 

report  ot,  by  comnnsBloneii 

retention  by  executor,  etc.,  of  suSlclent  to  pay ........... 

sllowaDce  of,  by  probate  court 

payment  ol 

wnea  become*  absolute  alter  time  for  presenting  claims . . . 

payment  of 

recovery  of ,  from  heirs,  etc 

when  lecorerable  against  helli,  devisees  or  legatea 

defense  of  executor,  etc..  agaiiut  action  for 

how  other  parties  liable  may  be  made  defendants  In  actions  f 

proceeding  In  chancery  relative  to 

parties  having,  not  prevented  fromproeecullng,  etc 

CONTINGENT  FUTURE  ESTATE: 
jiTotectlon  of^ln  partition  suit 


ox  causa  penuuig,  bo  u<uk  vawni-  .  .  ^ . .  . 

granting  ot.  by  raleiees 

ot  cause  In  case  of  Inability  of  justice.  . 


of  cause  against  garnishee,  until  moneys  due , . 
CONTINuTNQ  CONTRACT: 

evidence  of .  to  be  in  writing 

CONTRACTORS: 

joint,  when  not  to 


o  lose  benefit  ot  Umitatloos. , 


n  actlonn  founded  upon,  taken  out  of  etatuteof  limitations. . 


:yGoogIe 


CONTRACTS.— CoiUintiKl. 
ot  >peiidUuitt«,  vben  utterlr  toI 
tor  punhan  of  l&nd.  mit  of.  by  i 
■ue  ot,  subject  to  parnieiits  ■ . 

when  coDDrmed 

bond  to  executive,  etc..  tc 

■Mifnmnnt  of 

of  deceaaed  perrcna.  etc.,  spedSc  peiformaiice  ot 

CONTRIBUTION: 

when  Individual  stockholder  ma;  enforce,  i^Iiut  others 

m&y  be  enforced,  by  party  ledeemlng  real  estate  from  aale. . . 

when  may  be  oomiwtled  In  satisfaction  ot  Judgment 

order  of 

eDloTcement  of.  in  diaocery 

by  devLgeea  and  legatee* 

by  devisees,  etc..  settlement  ot 

ot  partka  to  joint  contract  to  estate  of  deceased  contractor . . 


among  heiis,  devlseea  and  lenteea. 

CONVEYANCES: 

when  record  or  copies  of.  admissible  In  evidence 

of  lands  by  Infant,  etc..  vhen  good 

real  estate  ot  Infant,  etc..  not  to  be  disposed    Ol   contrary    to 


of  rcml  eatate  of  Infant.  In  partition 

validity  Of 

of  lands,  not  to  bar  action  tor  recovery  ot 

Ot  real  estate  by  executor  In  performance  ot  contract, . 


*    when  effectual  .. 
of  estate  held  In 
CONVICTION 


ot  crime,  iki  one  dlsqualllled  as  irllness  by. . 


TI0N8: 

whenJUKllces  to  have  no  caxnlzance  . 
CO-OPERATIVE  A8SOCIATION8: 

service  ot  pmceea  upon 

CO-PARTNERP- 


CORONERS: 


n  admitted  In  evidence . . 


n  may  take  power  ot  county . . 

n  may  be  punirtied  for  conteniu 
r—jon  appointed  to  serve  process  di 
service  m  process  by,  upon  sherUt. . 
_.t._  .....1 1  directed  to,  to  l 


when  attachment  d 


CORPORATE  SEAL:  ' 

when  provision  as  to  device  does  not  Kiply  (c 
CORPORATE  SHARES: 

proceedings  for  levy  of  execution  on 

CORPORATIONS: 

foreign,  may  prosecute  in  courts 

to  give  security  tor  costs 

when  may  not  maJntalu  action 

whose  exlMence  has  terminated,  how  made  defendant  In  chancery 

servlcs  ot  process  against,  bow  wade 

not  doing  bualness.  serving  proccas  upon.. . 

Incorporation  ot,  bow  pleaded 

when  unneceeeary  to  prove  existence  ot. . . , 

proof  of  Incorporation  of 


CORPORATIONS.— Conttnued, 

mkr  baT«  seal;  eSect  ot  uae  of 

when  adwlaioa  ot  membeT  ot.  not  received  u  evidence  scBlnat . 

when  asBumpidt  mar  be  m&lntalDed  agalnn  ilockliolden  of 

entorcement  ot  Uabflltv  ot  stockbaldera  of 

TM  UabUlly  of  stockbolden  until  kft«r  Judgment,  etc.,  (cklnat.. . 

order  tor  Blatement  ot  stockbolden  of 

petition  for  Judgment  ag&loM  etockboMera  ot 

Judgment  uslnst,  not  evidence  of  stockholder's  li^lllt7 

indivlduM  stockbolden  of 

tor  tuU  amount 

executions  aniiilt,  bow  levied 

turnpike,  duties  and  liabilities  of 

when  flnt  process  asBlnst,  to  be  attachment 

ma;  be  made  nrnlMiees 

electment  sgainst.  after  expiration  ot  term,  proceedings,  etc. . . 

how  penalty  recovered  from ,,..,,. 

when  attorney  nneral  to  flle  quo  warranto  against 

ousted,  proceedings  agaiasl 

copy  ot  judgment  against.  Sling  of 

Toluntary  dissolution  of.  proceedlDgs  on 

when  sales,  etc..  of  assets  of,  absolutely  void 

winding  up  of  certain,  whoee  charters  have  expired 

mining,  etc.,  whose  charlen  have  expired,  winding  up  of 

party  dtfeodant  In  proceedings  to  wind  up 

Iiioceedlngs  against.  In  chancery , 
urlsdlctlon  of  court  of  chancery  over  ofBcen  ot 

visitatorial  powen  over,  not  divested  by  powen  of  chancery 

powers  of  chaocery  court  over,  bow  exercised '. 

when  property  ot,  may  be  sequestrated 

distribution  at  property  of,  unoog  ciedllotB. 

when  deemed  to  have  surrendered  franchlsea.  etc 

having  banking  powen,  restraint  ot 

Injunction  against,  issued  on  application  of  attorney  geaenl . 
banking,  appointment  of  receiver  for 

proceedings  agonal .  by  creditors 

alstrlbullon  ot  effects  of 

diMOvery  of  property  of,  when  compelled 

examination  ot  witnesses  for 

restnJnt  erf  proceedings  at  law  against 

actions  agauiBt,  cognuable  by  Justice. 

service  otproceas  asalnBt 

as  gamtsheea.  llabUIty  of 

duly  of  ofllcer  of,  to  answer 

Judgment  against 

appeal  of 

cos-re! 

regulation  of 

of  diaeovery  of  books.  In  discretion  of  court 

taxation  of,  supreme  court  to  regulate  practice  in 

axpensea  of  view  ot  premises  by  Jury 

compensallon  ot  audlton  or  raerees 

what  deemed  original  casea  as  lo 

In  forcible  entry,  etc 

proceedings  on .,.,... , 

stenographer's  tee,  and  transcript  of,  taxed  as 

tee  paid  to  secretary  of  stale  at  lime  of  service 

In  supreme  court 

in  circuit  and  municipal  courts 

ot  foreclosing  mortgwe  by  advertisement 

ofGcer  to  examine  bills  on 

evidence  ot  facts  for 

teee  paid  tor  certified  costs 

Judge  not  to  be  Inlerealed  In 

non-payment  of.  when  punishable  as  contempt 

punidiment  for  neglect  of  rule  lo  pay 

securlly  tor.  tordgn  corporation  to  give 

when  plalnlltT  required  to  give 

when  additional,  required 

entiT  of  Judgment  against 

judge  of  probate  may  require 

luallce  may  require 

how  undertaken 

in  suits  tor  work  and  labor 

aCadavil  ot  Inability  to  procure 
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COSXa.— ConfinueJ. 
la  proceedings  igalnM  unkqowD  delendmnta,  dlBctetkuutiy  O'it'i 

Siudlui  ad  liMDi  not  nspoiulblJe  for 
Mibls.  wboD  to  be  flvGD 

or  treble,  when  deemed  to  belong  to  deleaduit  onlr . . 

Bllowed  wben  title  to  Uode  do  not  come  In  qiMetion. . 

effect  of  tender  on  recover;  at 

when  not  recoverable  >f  ter  oRer  of  Judgment 

when  Jury  fe«  Included  In 

exlMDsee  of  striklne  lur;  not  to  be  tued  u 

paymoit  of.  b;  drfendant  edmltted  to  uuwer 

by  people 

of  kdmeMUremeat  of  dower  In  e]«ctiii«it 

la  partition  prDcedlng* 

by  pUlntUt.lf  bill  tor  partition  dlmiMed 

bj  auditor  general.  In  partition  ault 

far  aealf  nee  tor  beneSt  of  creditors 

agalnn  executor,  etc 

on  tnntter  of  cause 

wban  required  on  amendment  of  bill  of  partlculan. . . 

on  notice  of  title  to  lands  In  question 

of  Bttacbment  for  wltnen 

bygamUbee 

on  appeal  from  JuMlce'e  court 

Judcmaot  tor.  in  action  tor  prtrate  nuisance 

en  famlshee 

for  defendant  in  forcible  entry,  etc 

In  mandamua  and  prohibition 

In  quo  warranto  proceedliigB 

on  dlsminal  of  appeal 

execution  tor,  In  action  lor  private  ntiisance 

In  ejectment 

on  appeal  on  forcible  entry,  etc 

set  oD  ot  plaintiff's,  against  buildings  and  In 
collection  of.  Id  summary  proceedliigi 

In  trial  ot  Issue  ot  tact  in  mandunus.* '.'.'.'.'. 

ttlecl  ot  recovery  ol 

in  partition,  proportion  of ,  to  be  cbarged  U 

Is  iransfenea 

In  proceedings  tor  babeaa  corpus  or  certiorari,  to  prevailing  part; 

ot  proceedings  In  arbitration 

on  vacation  ot  award  of  arbitrators 

allowances  to  prevailing  party  as 

when  defendant  In  cbancery  to  recover 

In  chancery,  wben  paid  M  directed  by  court 

when  plaintiff  to  recover 

when  to  recover  no  more  than  daiDag« 

when  defendant  to  recover 

wben  not  entitled  to 

wben  entitled  to.  on  certificate  of  Judge 

wben  plaintiff  to  recover  single,  only 

when  defendant  to  racovei  one  and  one-bait 

ofllcen,  witnesses  and  jurors  to  receive  only  single. 

award  of.  In  caae  ot  several  Issues 

when  not  allowed  to  either  party 

wben  dcjeodaot  allowed,  on  motion  to  dismiss  counts 

on  writ  of  error 

on  appeals  tram  probate  court 

from  circuit  court 

when  people  liable  for 

when  relator  entitled  to,  or  liable  tor 

on  writ  ot  mandamus 

on  BttBcbnient  to  enforce  civil  rights 

award  of,  by  supreme  court,  on  case  made 

of  objection  to  Qcense  to  sell  real  estate,  award  of 

In  actions  on  clalma.  when  not  recoverable. 

not  recoverable.  It  defendant  neglects  to  set-olT  or  recoup. . 

Judgment  to  be  with 

IlrnTt  of 

In  actions  upon  JudgmenU  rendered  In  this  state 

CO-TENANTO: 

ejectment  ecalnst.  by  one  or  more  tenants  Id  common,  etc. 
COUNSEL: 

in  supreme  court,  argument  of.  may  be  ordered 

point  not  raised  or  argued  by 


Gou. 


COUNSELOR: 


.o  practice  u,  In  an;  court  of  state. 


ollonance  of.  anlnst  estate  of  aaslenor 

COUNTS; 

use  of  several,  In  action  of  ejectment 

when  may  be  Joined  Id  justice's  court 

where  title  to  lands  In  question  an  one  out  of  aerenl 

COUNTY: 

writs,  etc..  of  supreme  court  to  run  into  an; 

expense  of  holding  court  b;  Judge  of  other  circuit,  chargeable  to 

fees  beloDElng  to,  how  accounted  tor 

orders  and  process  of  circuit  court  may  be  executed  in  aaj. . . . 

number  of  Juidib  to  be  selected  In 

probate  court  held  In  eacb 

expense  nf  new  seals  tor  circuit  and  probata  CoHIt,  paid  by 

terms  of  circuit  court  In 

expense  ol  trial,  when  venue  changed  from 

proceedings  In  controverslea  between 

judgment  against,  or  officer  of,  bov  collected 

board  and  keeping  of  civil  prisoners  in  jail,  not  charge  on 

actions  by,  may  be  prosecuted  before  Justice 

where  clerk  receives  fees,  or  salary,  dlsposliion  of  fees  in 

COUNTY  CLERK: 

when  to  appoint  deputies 

to  be  derk  ot  circuit  court 

to  attend  eveiT  term 

to  liave  custody  of  records,  seals,  etc 

to  provide  baoKB  for  entering  proceedings,  etc 

. ■ .  .yj  entry  fees,  etc 


how  to  deposit  m 


o  account  of 


,  ._  je  curled  ,, ,— _  _, 

oath  of  circuit  court  commissioner  to  be  tiled  with 

to  approve  and  fli  penal  sum  of  circuit  court  commlMloner'B 

Juror  list  to  be  transmitted  to 

to  flle  lists  of  jurors 

duty  of.  as  to  lists  of  Jurors 

on  receiving  new  lists  of  Jurora 

when  to  draw  jurors  tor  circuit  court 

notify  aherifl  and  justices  ot  drawing  Jurors 

proceed  with  drawing 

when  clerk  to  adjourn  drawing  and  require  Justice  to  attend .  . . 

to  proceed  to  drawing  on  adjourned  day 

how  to  conduct  drawing  ot  jurors i . . 

to  certify  aepartte  UHs  ot  grand  and  petit  juron 

to  deliver  liits  ot  Jurors  to  sherlft 

duty  or,  to  rumlsn  copy  ot  lists  ot  Juron  drawn 

when  to  destroy  ballot  containing  name  of  juror 

how  to  dispose  of  iwmes  ot  juror*,  after  adjournment  of  court. . 

how  to  proceed  in  case  ot  insufBdency  ot  Jurors'  namea 

'-■■'-'--additional  juron  to  be  filed  with 


to  draw  additional  Ju 

Jurors'  per  diem  and  mileage  payable  on  certificate  ot 

when  to  draw  freeh  panel  of  jurors  monthly 

where  provislDns  as  to  selectfon  and  return  ot  Jurors  t 

Jury  commisaioners  to  meet  at  office  ot! 

to  be  clerk  ol  board 

■d  of  proceedings  ot  board 


0  attest  record  . .    

o  report  to  treasurer  salary  ot  probate  Judge .  . 

ntereat  of.  In  case,  not  cause  or  chr" 

Ltlendance  before,  for  striking.  . 


mode  ot  striking  Jury,  when  interested 

where,  receives  fees  or  salary,  disposition  of  feet 

_   .  .    .... . .       justlflcatlon  of  sureties. . 


tor  entry  fees,  etc . , 


when  clerk  to  flle  additional  bonds  with. 


alt  mone^^or  penalties  or  fortellurea  to  be  paid  to. . . 
when  to  proceed  by  attodunent  to  collect  moneys .  ■ , , 
payment  to.  of  moneys  collected  for  finea.  penalties,  el 
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COUNTY  TREASURER— CoBhnu 


dUtrlbutloD  U 


Qooeri  deposited  b;  executor. 


UOHints  iiDd  bond  ot.  .  ,  .  , 
compensation  of .  for  cue  ol 

pmmient  over  bj,  ot  iincUlnied  moneyi 

nilt  upon  bond  ot 

COUNTY  TREASURY: 

Jurors  paid  out  of 

COURT  HOUSE: 

when  Done,  or  unsafe,  etc..  court  heM  elsewhere. . 

temporuT  place  ot  holdine  court  deamBd  to  be , , . 
COURTB: 

certain,  expense  ot  new  seaJa  for.  bow  paid.- ..  - .  - 

slttioga  of.  to  be  public 

right  of.  to  eiclude  minora 

to  exclude  persona  from  bar  of 

— .  ..  . ,,  buglneffl  on  first  day  ot  week 


i1  bUBineea  of,  o 


madeoi 


_„ X  In,  by  attorney  or  In  person 

may  subpoena  witnesses  to  lost  records 

wben  may  order  substitute  Sled 

disobedience  of  order  or  process  of.  punlsbable  as  contempt . . 

cannot  punish  as  contempt  fair  reports  ot  trial,  etc 

cuiteDipt  in  presence  of.  puniabable  suminaHly 

wlien  may  Issue  precept  to  commit  for  non-payment  of  costs,  ei 

when  may  Imue  order  to  siiow  cau—  ' ' ■ " — 

at  law  and  In  chancery  deemed  to 


•mendment  ot  sheriff's  returnsby . . 

^ijjguijjjjg-.  J  ~.. _j   1 .... 

to  ruleoi 
f ordgn,  1 


.n  matter  of  form 

to  rule  on  objecllons  to  testimony 

wben  may  Issue  commission  for  taking  deposltle 
-__,_   _.. ._  ..    -----  dinerldence. 


a  records  of,  admllled  li 


fBign,  wueii  lecorufl  oi,  auiniiio 
proof  of  records  of.  according  tt 


wben  to  try  Issues  _. 

when  imur  ordv  Jur^  trial  in 

what  to  ■. 
exceptions 

when  mar 


Ions  to  findirifs  of 

heej  vpUcaUon  tor  sale  ot  property  of  In 
If  award  money  lo  lieu  ot  dower 


damages  for  plabitift  hi  replevin .' ' 

friend,  etc. . 


COURTB  AT"  LAW; 

where  process  from  may  be  served. . 

power  ot,  to  appoint  Kuardlans  and 
COURTS  OF  CRANCJerY; 

circuit  oourts  to  be 

what  suits  to  dismiss 

powers  and  Jurisdiction  of 

where  process  from,  may  be  served 


— , , iv«rBnce  by  infant,  of  lands  held  Id 

when  may  order  sale  ot  lands  held  by  executors  In  I 
proceedings  In.  tor  sale  irf  lands  devbed 
former.  earoUment  of  decree  of 

ap^catlo 


without  power  of  u 


I.  for  diaBDlutkiD  c^  corporation . 


recwd  ol  decree  of,  conveying  real  eeui» 

when  conveyance  decreed  by,  elTecliial  to  pass  estate. 

Jurisdiction  of,  over  tmst  estates  not  affected 

(See  circuit  court  In  cbancery). 
COURTS  OF  RECORD: 
duty  of  supreme  court  to  eatablisb,  etc.,  practice  In. . 

to  regulate  number  ot  officers  necessary 

probata  court  to  be 

deflnltloD  of 


:yGoogIe 


COURTS  OF  RECORD.— Cmltnutd. 

DO  dlwontlnuBnce  io  reeuit  from  Tsonc;  ia  office  of  judge. . . 

when  new  seal  for,  lo  be  procured 

eittlnga  oF,  Io  be  public,  etc 

loat  paper  In,  how  ma;  be  restored 

BPpucallon  for  order  for  duplicate 

to  direct  manner  of  supplying  lost  record  ol 

power  o(,  to  punlab  tor  contempt 

circuit  courts  to  have  powers  of 

UiDltatlon  of  action  an  judgments  and  decreu  o( 

Bt;le  of  process  from 

commencement  of  octioiw  at  Uw  in 

service  of  certain  process  from 

where  process  from,  may  be  served 

service  of  process  of,  how  made 

duty  dT  officer  to  serve  and  return  process  of 

arrest  ol  olBcen  of,  on  civil  procen 

discharge  by.  of  person  arrested 

taking  of  teetlmony  in,  by  deposition  de  bene  esse 

power  ol,  to  compel  altendaiice  of  witneeses  before  commls- 

Judge  of.  may  inue  commissloD  io  lake  evidence  conditionally, , 

Butoentlottea  copy  of  Judgment  of,  na  evidence 

how  trials  by  Jury  had  In 

Instruction  of  Jury  In 

loimal  exceptions  In,  not  oecessary 

recognisance  of  special  ball  before  clerk  of , 

ptoceedlnn  by  attachment  io , 

may  issue  oaMas  corpus  to  bring  up  prisoner  as  witness 

when  Judge  ol,  lo  take  recogolzutce  ol  ball 

COVENANT: 

assumpsit  to  be  brought  instead  ol 

COVENANTS  IN  DEEDS: 

limitation  of  action  on 

CREDITORS; 

publlcallon  of  Order  for  appearance  ol 

how  mar  acquire  rights  of  purchaser  of  real  estate  sold  on  exe- 

having  mortgage  on  land  sold  on  execution,  how  may  acquire 
puiChOMr's  interest 

how  purchaser's  rigbt  defeated 

order  of  acqulrilion  of 

when  entitled  to  proceed  by  attachment  against  debtor 

property  held  by  garnishee  under  title  void  as  to 

wben  not  necessary  pany  to  paitltlon 

when  plaintiff  may  make,  patty  in  partition 

when  not  allected  by  sale  and  conveyance  of  land  sold  by 

ptoceedlngB  agalntt  bank  by 

when  may  make  directors  or  stockholders  parties 

Mrigninents  tor  benefit  of 

Ust  of.  by  assignor  lor  benefit  ol 

to  be  sworn  to 

of  assignor  for  benefit,  notice  lo 

limit  of  proof  ol  claims  by 

service  on.  of  list  ol 

aeeretlon  ot  property  with  Intent  to  dehaud 

duty  ol  executor  to  sue  for  property  conveyed  In  fraud  of 

wben  may  sue  to  recover  property  frauduleolly  conveyed  by 

deceased 

ot  estate,  distribution  of  assets  among 

when  ID  be  paid  dividend 

wben  may  appeal  from  commiasloners  on  cWms 

CRIER  OF  SUPREME  COURT: 

appointment,  term,  duties,  etc.,  ol 

ma;  appoint  assistant 

duties  and  salai?  of 

u|>on  filing  bond,  to  serve  process  of  court . , 

fees  collected  by,  to  be  paid  Into  state  treasury 

salary  of,  how  paid 

CRIME: 

person  not  excluded  from  testifying  on  account  ot 

conviction  ot.  may  be  shown 

CRIMINAL  CASE: 

defendant  In.  when  may  be  witness 

CRIMINAL  PROSECUTION: 

"    '  ~  "e  in  gamlsbmedt  not  to  be  used  as  evidence  in 


,db,  Google 


Bubject. 

CbV>. 

Bee. 

Pmc 

CROra^^^^  toTTO*            i 

23 
33 

1? 

23 

S 
13 

1 

30 

1 

30 
38 

11 

18 
8 

27 

i 

i 

30 

IS 

i 

I 

B. 
4 

84 
3 

CROSS-EXAMINATION: 

CURRENT  COIN: 

D. 
DAMAGES: 

tor  brew*  ol  promln  to  murr.  when  action  lor.  oommenced  by 

to  b«  paid  on  dlmalutlOD  oT  Injunction,  bow  ueorulned 

116 

of  ratBcutor,  etc.,  ottenilon  of  time  (or  paying  debti,  etc.,  on. . , 
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DECISIONS: 

s 

^ 

verification  or.  In  circuits  having  more  thui  one  Judge 

32 
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DECREE.— Cond'niwI. 
when  restitution  &«uded  ttt  unount  collected  oi 
It  (rf,  by  clerk  o(  court 


auDumoic  oj,  vs  civrn 
•ntr;  ofntlMacilon  of. 

otdtt  ot  diacbsrge  of 

when  mar  be  signed  by  aucceesor  of  Judee. . 
oflomer  court  of  cbsncery,  enroUmeDl  of. . 

discharge  of.  on  redemption  of  lands 

bow  pmonnance  of,  eiiforcod 

of  partition,  to  be  binding  and  concluslTe. . . 


feebefop 

In  contested  case 

for  payment  of  debts  of  estate 

when  may  be  suspended 

allowing  account  of  trustee,  when  Snsl 

DEEDS: 

records  or  certified  copies  ot,  as  eridence.  ■  .-,,,,--.. 
device  affixed  to.  by  way  of  seal.  CTldence  of  seaUng. . 
of  land  sold  on  foreclosure,  execution  of , . 

to  be  deposited  with  reglHlcr 


<Q  Bale  of  lands  on 


against  dt 


of  Toreign  corporation  for  failure  to  file  dlidoBUlv. . 

for  non-appearance  ot  deleodant  la  ejectment 

in  quo  warranto  prooeedlngs 

Judgment  on,  when  not  reversed,  etc 


aeainat  ln<Ji'. 

or  principal  defendant  In  gamlshinent 

against  foiolgn  corporation  lot  failure  to  file 


fee  before  entering. . 


DEFECTS: 

not  afTH^tlng  subBtanllttI  rights,  court  tc 
.amendment  of,  after  jv' 


A  may  be  amend 


ST  judgment . . . 


:o  IM  dismissed  tor. . 


defense  of.  to  suit  on  claim  unlawtuUy  bought  by  attorney. . . 
■"""  ~'""">n  attorney  as  witnees  In  suit  on  claim  unlawfull 


party  aulnst  whom  action  Is  brought,  known  as 

wbom  plalntllT  may  include  as 

unknown,  suits  against 

Burvlvlng,  when  suit  may  be  prosecuted  agabist 

wlien  Interest  of  deceued  passes  to.  etc 

to  state  name  of  attorney  in  plea 

qipeMknce  of.  time  for ^ 

when  order  for,  made 

aitenslon  of  time  for 

mailing  to,  of  copy  of  order  for 

■errlce  of  copies  of  pleadbiKs  after 

non-resident,  nibslltuted  service  on 

what  demands  may  set  off  agalon  plaintiff 

when  pleads  set  off  or  recoupment,  plaintiff  not  allowed  K 

continue 

Judgment  for,  In  recoupment 

in  criminal  case,  when  may  be  wllneas 

refusal  of,  to  appear  and  testify 

when  may  make  lender  to  piaintlfr 

effect  of  tender 

when  Jury  may  tie  requested  to  bring  in  verdict  tor 

when  to  have  benefit  ot  eicepllon 
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DEPENDANT.— ConliniHd. 

not  Mraonally  Mrred.  »pp«ftnnce  of 

woen  to  kpiMar 

conflnnance  of  decree  tgkliut ,,.,.,,, 

whm  appsknooe  of.  not  to  klTect  sale  of  pnmllM 

when  ntij  file  blU  tor  KcountlDg 

entry  of  atfaull  anliut , 

tn  action  on  otBclil  bond,  when  Judgmmt  rtodertafof 

bUowance  lo 

plaintiff  not  to  nibmlt  to  non-nill  atter  entr;  on  defense  by., 
DELAY  OP  SUIT: 

UabUltT  of  Bttorne;  for  wilful 

DELIVERY: 

of  books  and  papers.  In  quo  warranto 

of  oSclaJ  booKs  and  papera 

DEMURRERS: 

abolished 

to  evidence,  wben  mar  be  made 

not  lo  be  Sled  In  ejectment 

not  admissible  In  Justice's  court 

DEPOSIT: 

Of  moneys,  fur  Issue  of  Injunction 

wben  payable  to  plalnllll 


id  (or  paymenrof. , 
y  be  dispensed  w"*- 


nlleuol.  ., 

may  be  entirely  dl 
DEPOSITION: 
taking  hy.  of  evidence  rejected  by  chancery  court. . . 

de  bene  esse,  proceedings  (or  tsklDK 

how  may  be  taken  under  commlaalon 

return  o( 

how  read  and  considered  In  evidence 

fees  (or  taking,  etc 

may  be  taken  by  commlnloaer  appointed 

DEPUTY: 
Of  supreme  court  clerk,  appointment  and  salary  of. . 


...  jO  act  as  clerk 

when  county  clerk  to  appoint 

of  ■taerUT.  court  lo  fli  number  of,  to  attend. . 

not  to  appear  aa  attorney,  etc 

may  require  aid  In  service  of  proceaa 

when  may  take  power  of  county 

duty  o(.  to  serve  and  return  process 

service  of  process  upon 

execution  of  process  fay,  at  expiration  o(  tc 

profaate  registers,  appointment  d 

duties  of 

DEBCRIPTION: 
01  property,  wben  mistake  In.  disregarded ,  , 

oi  land  In  offlcer's  deed " — ■ 

o(  real  estate  In  notice 
DESTROYED  WILL: 

establlahment  of. 

DETAINING  WITNESS: 

or  party,  may  be  punished  as  contempt- . 
DETERMINATION  OF  HEIES: 

minor  heirs  or  letral  repmentatlves 

DETROIT  COLLEGE  OF  LAW: 

_  admjulon  of  students  In.  to  practice 


jfseal.  e 


deemed  to  begin . . 


unknown,  how  made  defendants, 
issue  o(  execution  against . . . 
redemption  by.  of  land  sold  ...  _., 
_i ,. —  ,fch)ni  lo  be  taken  froi 


contribution  among.. 


-.,  r — proceedings  for  speclflc  performance. . . 

when  may  appeal  from  commissioners  on  claims 
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It  of  diild'i  ihva. , . 


, I  ■pporUonnMait  c 

wben  iMie  at  child  to  Cike 

debts  uid  eipeiiBca,  whsa  i»>id  from 

wben  ciempted  from  p»inMit  ofdebti,  «tc 

when  executor  may  retun 

tor  rellglwupurHiwa,  etc.,  mdministrmtion  of 

DIRECTOR  OF  POOH: 

wben  may  netltloa  for  nisrdlui 

DIRECTORS: 
ol  bulk,  when  may  be  mads  putlea  to  pioceedlnsa  agaimt .  ■ 

bill  ■sftlDBt.  to  enfOTce  UabDlt; 

enforcement,  of  liability  ol 

decree  of  unounta  pByule  by 


jt  time  risht  of  entry  accrued,  effect  of. . 

death  at  person  under,  prior  to  racorery  c 

eHect  of,  on  limitation  of  actloni 

nilu  by  and  agaioei  peiaona  under 

time  of,  not  counted  on  liein  of  writ  of  er 
DISAGREEMENT: 

at  jury,  proceedings  on 

DISCHARGE: 

of  martcsges  In  cert^n  cases 


of  decree,  entry  of, . 

court  may  order 

of  levy,  etc.,  on  redemotlon  of  lai 
■ ■"  attached,  bond  lor. . 


of  property  i 
DiaCLOSUR] 


il  garnishee  deemed  part  of .  , 


failure  o'.  to  make 

extension  of  time  for 

not  Co  be  evidence  In  crimliuti  prosecution . . 
when  reveals  other  claimants 


when  discloses  other  d. 
DISCONTINUANCE: 
'0  provide  tot  entry  of,  li 


of  suit,  when  plaintiff  not  aJkiwed , 

may  be  entered  against  people 

Judgment  of,  on  sugges.fon 

In  replevin 

of  action  ol  replevin  of  beasts  dlitislned . . . . 
~*  — mishee  proceedings,  what  dsemed  to  b 


fond 


Id  for. 


judgment  of 

of  suit  lor  partition.  ploinllflB  I< 
as  against  any  of  defendants . . . 
DISCOVERY: 

.......   _.^^  power  ot  supremi 

,. ourl  to  preBcrlbe  ci 

uuw  obtained 

stay  ol  proceedings  until  ordi 


0  Id  wblcb,  may  be  compdled. 


obey  order  __ 

limit  of  power  ot  supreme  court 
of  property  ol '"""   """ 


le  excused  from  answering  bill  seeking . . 


ScSlDliRLY  BBHAvTorT" 

punishment  of,  oa  contempt 

RPOSITION8  OF  PER^NAL  PROPERTY: 

limitations  and  restrictions  of 

SSEIZIN: 

~'~)it  ot  entry  deemed  to  have  commenced  at  time  ol 

iENTING  OPINION: 

ot  supreme  court,  rehearing  In  case  ol 

juBllcea  to  gtye,  with  reasons  over  slgaaiure 

.'SBOLUTION  OF  ATTACHMENT: 

Issued  after  suit  commenced,  right  and  effect  ol.  .  ■ , 

procedure  tor 

-ippilcatlon  tor 


DISSOLUTION  OF  CORPORATIONS: 

Toluntar;.  proceedlncs  on 

appUcBtlon  for 

wbat  Kpplicatlon  to  contain 

order  (o  show  cuise  uiinM 

notice  of  BppllcadoQ  for 

beulng  on  appllc&llon  tor 

decree  of 

appointment  ot  recelTer  on 

appeal  from  decree  ot 

DISTHIBUTION  OF  ASSETS: 

of  estate,  uoonK  cmdltora 

DISTURBANCE: 

~  ■" ""  puni«h»ble  u  contanpt 


n  creditor  of  eawte  li 


DIVIDER  OF  ESTATE: 
DIVISION  AND  DrsfRIBUTION:  ' 


r,  etc..  penonally  liable  for.  . 


transcript  from,  as  evidence. 

making  and  entry  of 

entry  in.  of  conviction  ol  wit 

of^  agreement  of  parties 


_.  verdict  ol  Jury.. 

ot  Judgment 

ot  transcript  of  Judgment  oI  other  Justice. , 

separate,  of  garnishee  proceedlnga  Id 

ol  nilt  against  garnishee 

iienM  of 


ol  other  1 

DOCUMENT: 

not  found,  certificate  ot,  as  presumpllve  evidence, . 
DOMESTIC  INSURANCE  COMPANIES: 

■errtcejifjtrocera  upon 


DOUBLE  (SJbTH; 

when  to  be  awarded 

deemed  to  belong  to  defendant  onlj. 


evidence  of  tads  entitling  party  tc 

_.. .. J  ._  __.  ..  — yorarl     

>t  title  to  lands.  , 


when  allowed  on  writ  ot  certiorari . . 

in  caee  removed ,  on  I 

DOUBLE  DAMAGES: 

recovery  of,  in  forcible  entry,  c 
DOWER; 

disposition  of  rights  of.  In  real  estate  of  Infants,  Incompetents, 


award  In  lieu  of.  In  lands 
ejectment 


brought  for 

...  ejectment  By  widow 

„_  In  ejectment  lor 

admeasurement  of.  In  ejectment,  how  made. . . 


on.  person  entitled  to,  may  be  made  party 

te  right  of.  protection  ot 

controversies  relative  to  admeasurement  of,  may  be  submitted 

to  arbitrators 

Mslgnraent  of 

1 (^  license  to  sell  teal  estate  may  extend  to 


EASEMENT: 

JuMlce  not  to  have  cogi. 
EDUCATIONAL  USESr 

administration  of  gifts  tor 

EJECTMENT: 

action  ol,  retained 

where  process  In.  may  bs  served 

how  may  be  brought 

when  may  be  brought 


[nliance  ot  disturbance  of.  . 


who  may  be  made  defendants  hi, . 
fictitious  names  In.  etc..  abolished. 


Google 


yt  undlvldMl  Intenat  In 

for  dower,  natancola  la 

Mktemenl  Id.  ot  iDteraM  in  pramim 

wvenl  counts  and  parties  in 

aecuiit;  for  costs  In 

seiriee  oT  procen  In 

enti7  of  datsult  of  defendant  In 

demuTTST.  «t«,.  not  to  be  Bled  In 

defendant  to  phad  general  Inue  In 

wbat  nutter  may  baslven  in  defense  in 

statement  of  title  to  Se  attached  to  dedarat 

evidence  ot  title  admissible  In 

plalntiir  need  not  prove  entry,  etc 

what  suffldent  to  ibow  in 

tease,  eater  and  ouster,  wben  unneceesaf}  u 
rules  ot  evidence  in,  not  afTeeted  by  seetfon. 


how  veidlct  In, 


to  abow  eacb  defendant's  claim 

«  be  rendered 

plaintiff's  right  expire*  before  trbU. . 


it  Incompetents . 

in  bir  Li  newtfW  .^" 


damtgee  in  action  tor  dower .  . 


sei^iit  ot  Improvonents  In  estlmallnc  duntcea  In 

wben  liuT  to  And  Talue  ot  premises 

JudciDant  ag^nst  deteodaat  In.  tor  value  of  premises. . . 

payniMit  for  buildings  and  Improvements  In 

•ssesament  ot  value  of  mesne  proBIs  In 

deatb  of  plaintiff  in.  proceedings  on 

far  dower  not  admeasured 

admeasurement  of  dower  in 

not  to  be  msintalned  by  mortngee 

writ  of  possesaioa  In,  to  Issue  from  circuit  court 

when  tenant  In  common  In,  may  take  possession  ot  entire 

premtsea 

execution  in.  tor  entire  premlHs 

against  corporation  after  expiration  ot  term,  proceedings,  etc, 
—        and  Judgment  In.  against  corporation  after  eiplra- 


verdkt  a 


duty  of  reglBt 


vhen  plalntUT  to  make,  of  defendants  in  ejectment . 

' 'ilntllT  In  ejectment  to  abandon  premues  to  def 

»nij  property  otherwise  than  under  will 


by  plalntllT 
ELECTf(fi5"DA"Y! 


le  of  proc 

;tion  I 


ELECTION  FRAUDS  OR  ERRORS: 
Jurisdiction  ot  circuit  court  In  case  ot 
ELECTORS: 

submission  ot  adoption  of  jury  comm 

when  civil  procem  not  to  be  serrsd  ou 

competent  as  jurors  in  cases  lo  which  mtinlclpallty  is  Intereeted. 
ELECTHIO  RAILWAY: 

service  ot  proeese  oo  corporation  operating 

ELIGIBILITY: 

lo  office  ot  circuit  judge 

EMBEZZLEMENT: 

ot  effects  ot  deceased  person,  liability  tor 

ot  properly  of  estate,  proceedings  on  suaplclon  ot . . 


ppear  of  person  suspected , , 


1  complaint  oi 


punishment  ot.  . 
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ENCROACHMENTS  ON  HIGHWAYS: 
courts  of  chuicvry  to  determine 

ENGLISH  LANGUAQE: 
court  TecoTds,  wrlU,  etc.,  to  be  in 

ENROLLMENT: 
of  decree,  by  cl"'" 


cerllBcate  of  ■ . 


of  tonner  court  of  chkncery,  nunc  pi 
eiecutloD  not  to  be  Inued  oo,  uatJ  i 
ENTIRE  BENCH: 


heard  hj  quorum  only . . 


10  nutde 

uuuo,  nucu  uui,  ummed  poaseaalon  ol 

inder  title,  unnecessar?  to  ihov,  In  electment 

jpon  premises  tor  KurreT.  In  Kllon  relatliut  to  real  proiiertv. , 
JTRYFEES;                                                                    i-    *~    ' 
-       ■    ■    ■  ■  ■    -  for 


count;  clerk  to  sccount  t 

to  be  paid  an  appeal  from  Juatlce'B 
ENTRY  OF  DEFAULT: 
ot  gamlihee . 


ENTR?"oFJUDOyENT: 

notwlthatandlnc  verdict,  actior 

EPILEPTIC: 

service  ol  procees  upon  Inmate  of  home  for .  . 
EQUITABLE  ACTIONS: 


EQUITABLE  INTERESTS: 

In  lands,  may  be  levied  upon,  etc. 

EQUITABLE  TITLE: 

to  lands,  jurisdiction  to  bear  suits  as  to. . 
EQUITIES  OF  RED'""™'""- 

may  be  levied  upon . . 

rights  of  purchaser 


It  lawful  for  sherUT  to  sell . . 

;e  juriedictioD  of  aupreroe  c< 

nenl  of  a'"'~~" —  '■— 

set-off  allowed  It 


EQUITY: 

appellate  juriHii^dQu  ui  hl.^.^^^  — ....  ».. 
ibQliahment  of  dlatlncllons  between  law  ai 

-     -    •■         Itn  suits  In 

le  chancery  courts  and  circuit  courts  In  cbanceiy). 


EQUITY  JURISDICTION: 

vested  in  circuit  courts  In  chi 

court  of,  power  of,  over  corporations  ousted  from  fmncblaee. , . 
courts  havlns,  to  nave  power  of  restraining  corporations,  etc. . 

""' "'  '"  reelraln  banking  corporation 


errorT 

not  affecting 


-—^ ilia!  righta  ol  partii 

assigned  on  BndlngB  ol  Judge.. 
—  and  charge  to  Jury,  how  assl( 


may  bebrought  an"judgmenl 
ESCAPE: 


if — (see  writs  of  eiror). 
prisoner,  what  not  deemed  ti 


what  deemed  tc  _  _   

liiilnn«it  against  sberlff  tor, , . . 
tt  tor  sheriff,  in  action  oj 


JUUKDKnt  lOf  HlVfUI.  lu  ttCIIUI 

tntm  Jail,  what  deoned  to  be. .     

action  (gainst  sherllT  tor.  defense  to 

oonnlvance  ol  sherllf  at 

ESTATE: 
who  not  to  be  commlstioner,  appraiser,  etc.,  of. . 

liable  for  payment  of  debts,  etc 

ESTATE  FOR  LIFE: 
claims  to,  not  to  be  submitted  to  arbitrators .... 
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ESTATE  IN  FEE: 

daliDi  to.  not  to  b«  nibmlitcd  to  ubltnton 

ESTATES: 
-  vpolatnwnt  of  idiiilnintalon  tor 

Inventory  »od  collection  ol  effectB  at 

commisdoDerB  on  cUlnu  agmlnat 

p»ywent  ot  debt*  ol 

partition  and  dlitrlbutloa  ot 

ot  deccaaed  petsocit  and  [Mnoiu  under  guardianship,  mortcac- 


irobatcd,' bar  of  certain  debtaoi.. 


unproM 

E8THEA'- . 

ot  recosnlzance,  bow  made. , . 
EVIDENCE: 


EVIDBNL-- 

ot  seal  ot  supreme  oouit  ol , .   . 

ot  attorney  as  to  unlawlul  purcbase  of  claim,  i 


of  continuing  contract,  to  be  Id  writli 

force  as.  ol  answer  without  oath 

when  bill  In  cbaoceir  not  Muldered. 

court  to  rule  upon  objecllons  to 

reading  and  conslderine  ot  deposltlona 

when  records  of  foreisn  c j— ■— - 

admission  In.  ot  autfieol 

when  copl«e  ot  records,  et 

when  records  or  copleB  of , 

presumptive,  certificate  ot  document  not  found . 
of  Judgment  of  juBllce  of  other  state. .  ■ . 
ot  constitution,  laws  and  resolutions,  etc. 
of  ordinanceH.  etc..  of  dtlee  and  vlUagM . 

ot  common  law  of  foreign  atates 

"'  J — '-^  affixed  by  wSiy  '"'  ~~"' 


itlcated  copy  of  Judgment  of  o 

imtasibie'in.i ::"!::"!: 

eyances  ai 


d  of  certified  copy,  of  Judgment,  as. 


publication,  or  oertlQed  copies  of. , 


ot  purchase  of  public  lands 

of  breeding  ot  horsee 

seal  only  pieaumptlve,  ot  si 


_.il  only  pieaumptlve,  <^  suincient  cooalderatlan 

ot  Incorporation 

of  mbnence  ol  pannerablp 

ol  moneys  paid,  laid  out,  furnished  or  lent 

under  act  ZGS  ol  1809 .  relative  to  truMl  anil  combinations . . 

Immunity  tor 

who  not  excluded  from  giving 

demurrer  to,  when  may  oe  made 

Included  In  bill  of  exceptions 

report  of  auditors  uaed  as. 

In  criminal  prosecution,  disclosure  In  garnishment  not  to  be  u 

of  title.  In  action  at  ejectment 

roles  of,  In  ejectment,  not  affected  by  •edlon 

settlement  ot,  on  chancery  appeal 

will  with  eanlfleate  of  probate  may  be  read  In 


EXAMINATION: 

otcamUiee,  d  — 

Eow  held . . . 


failure  ot  gamliSee  to  appear  al 


flONS: 

o  findings  ot  Judge,  mu  be  Med , . 
error  may  br  — ' '  — 


t  Judge,  mu  b 
be  assigned  on 
ant  to  have  be 


Subject. 
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EXECUTION.— Canltnuad. 

Hllngof 

recordlne  of 

wben  lltlo  dlveated  by 

wben  purcbtaer  on,  deemed  vested 

>ctk>Q  for  vwle  after 

completioD  of.  by  conveyuice 

kttu  BfttlifrlDg,  dl>[>ositioa  o(  Bucplua 

fees  &nd  durns  irf.  to  be  added 

vben  iherilT  not  to  sell  equity  of  redemption 

Indoiaement  of  mortnced  pmnlsea  on 

when  returned  unuthfled 

turtber.  wben  mar  be  had  on  judgment 

aale  on,  of  undivided  intereats  In  lands 

real  estate  under  contract  sold  on,  paTinents  < 

lands  sold  on,  duty  on  redemption  of 

sale  on.  olScer  to  specif  j  articles  sold  and  pri 

llabllitv  of  otBcer  for  Traud,  etc..  In 

lands  levied  upon  by,  restraint  of  waste  on. . 

asalnst  body,  enforoement  of  decree  by 

on  final  decree  not  to  l>e  lasued  until  utei 
not  to  Issue  on  Judgment  against  county, 

a«aln8t  Kbool  dtetiict 

against  board  In  control  of  state  I 

on  Aidgmeot  sfalnst  sheriff 

Bcainst  body  <d  defendant.  Issue  of 

duty  of  sneriff  to  execute 

ooUiuloa.  etc.,  to  prevent  service  of 

de«tb  of  defendant,  relief  of  ball 

In  actions  commenced  by  Mtactunent 

when  not  conclusive  aolnat  defendant 

wliat  property  to  be  sold  on 

not  neccosary  to  suit  on  bond  for  poasesston  of  property 

■ale  of  mortneed  estate  on 

wben  replevm  dbee  not  Ue  at  suit  of  defendant  In 

on  Judgment  against  party  and  sureties 

when  goods  teplerled  are  liable  to 

Bcalnai  gamlinee  for  enougb  to  satlafy 

levy  of,  against  garnishee 

when  may  Isaue  soinst  garnlsliej'i  own  goods 

agaioat  principal  In  garnubmenl  for  bali^ce 

further,  row  beinued 

against  garnishee,  may  be  tent  to  other  county 

In  ejectment  for  costs 

for  value  of  premlgeg  estimated  by  Jury 

to  tenant  in  common,  for  entire  premises 

lor  coBts.  In  forcible  entry,  etc 

drcult  court  may  Issue  on  appeal  In  forcible  entry,  etc 

in  partition  proceedings 

sale  on.  of  unknown  owner's  premises 

not  avoided  by  lelgned  recovery 

when  may  be  Included  In  writ  of  possession , 

Rropeny  of  Judgment  debtor  applied  on 
II  taking  judgment  debtor's  property,  satisfaction  of 

Iq  actions  to  recover  peualtlee 

on  Judgment  on  fortdted  recognliance 

for  collection  of  lines  and  coats,  Issue  of 

Imprisonment  on 

on  Judgment  for  damages  In  quo  warranto 

cfdlectron  of  costs  by.  In  quo  warranto 

from  court  ol  equity,  no  person  to  be  Imprisoned  on,  for  debt . . 

property  exempt  from,  removal,  etc..  of 

removal  of  proptny  to  prevent  levy  of 

how  pwsons  Imprisoned  on,  dlsdiarged 

appllcatlMi  tor  discharge,  from,  when  made 

representation  of  Inability  to  pay 

on  Judgment  on  award  of  arbftratois 

tuatlon  of  coats  upon  settlement  of 

when  not  to  Issue  on  Judgment  pending  wiit  (rf  error 

tor  contribution  of  devisee,  legatee,  etc 

when  not  to  be  Issued  against  estate 

for  amount  of  contingent  claim  against  eetste 

when  person  having  attaclunent  s«alnst  property  of  deceased 

when  not  to  Issue  ag^net  raecutor,  etc. ..'.'.'..'.'. 

in  name  of  guardian  ad  litem  for  unknown  party  interested  In 

lru«  e&te 

for  coats,  not  to  Issue  agtdnit  estate 
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EXECUTION.— CsM^niKd. 
in  niit  on  probMe  bond 

moneja  TecelTod  on 

■K^nit  penon  becoming  aecurlt;  for  coats. . 
on  JudnneDt  In  caw  of  set-on  or  ncoupmeol 
not  to  lB«ue  on  }udem«at  ot  set-oR,  etc..  agilnst  executor,  etc. 

to  KTTj  nee  on  witness  tor  not  anMaiinc 

digpodtloo  ot  moneys  collected  on 

■Cklnst  defendants  partly  ■erved  with  process 

on  tnuiscrlpt  of  liutloe's  Judgment 

on  transcript  of  judcmeot  to  other  justice 

on  Judgment  ot  Justice 

when  returnable 

to  whom  directed 

comnumdof 

when  to  take  body  on 

wben  defendant  In,  dka  betore  sale 

when  Issued  against  several 

wtMo  plaintUTdlea  after  Issue  ot 

when  m»  authorize  atrat 

Vbea  to  Issue  forthwith 

wben  to  issue  after  Bye  days 

when  m^  iswe  soonn 

VipUoatlon  lor  Immediate 

■nlnst  Mveral  not  all  MrsonsJly  served 

when  returned  unsatisded 

within  what  time  to  issue 

aniost  sureties 

when  first  to  exhaust  property  of  prtnclpa)  debtor . . 

constable  to  indorse  on,  tune  ot  levy 

notice  ot  sale  under 

return  of  .';!!!!!!!!!*!  X  i '  " 

completion  ta  serrlce  of.  after  return  day 

when  iavy  not  to  be  made  on 

cattle,  etc.,  taken  on 

pnlsbabie  property  taken  on 

•ale  of  pertthable  proper^  on 

constable  not  to  purchase  properly  t^en  on 

when  to  take  body  on 

neglect  or  reJuaal  to  return,  etc 

service  of,  after  explralloa  of  <^ce 

wben  other  cooatstile  to  complete  eervlce  of 

»et-o«ot 

disposition  ot  surplus  on 

'     exemption  from  levy  on 

levlee  upon  growing  mln  on 

not  M  be  Issued  anlnst  municipal  oonMtatlo" 
writs  ot.  In  replerln In  Justice's  court,  wben  ret 
against  gamlabee.  wben  lamed 

to  whom  directed 

body  of  garnishee  taken 'on.'!!!!!', !!"'.!!!!!! 

to  be  entered  In  docket 

sale  of  linmert;  delivered  on 

payment  (rt  bank  note  on 

release  of  property  taken  on,  on  appeal 

to  be  stayed  by  service  of  oertlorarf 

on  judgment  In  certiorari 

EXECUTORS: 

time  allowed  to,  for  quallllcation 

who  not  to  be  attorney  for 

limitation  of  action  to  chuge  surety  on  bond  ot. . 
Joint,  wben  not  to  lose  bcaieflt  ot  limitations 

wben  action  Is  barred  against  one  ot 

wheo  not  to  kwe  beneflf  of  limitations 

when  action  may  be  begun  against..   

when  may  commence  new  action  within  year 

may  sue  In  own  name 

when  admitted  to  prosecute  or  defend 

order  ot  Course  for  apjiearaace  of 

service  of  order  on 

when  appearance  ot,  may  be  entered 

set-off,  In  actions  brought  by 

In  suits  brought  by.  Judgment  for  defendant  In. . . 

sale  of  lands  beld  by.  in  trust 

Issue  of  execution  against 

redemption  by.  of  real  esUte  sold  on  execu 
conveyance  to,  of  land  sold  on  axecullon.  . 
substitution  or.  In  ejectment 
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EXECUTORS .— CMftnud. 

wben  mti;  bring  irrit  of  error 

hon  oatba  to,  admlnlitered 

rale  of  personal  estate  on  appllcsllan  ot 

notice  lo,  of  will  iapomft^Oa  olludge  at  ptobKte 

delivery  ot  will  to.  by  person  haTlng  cuitoay  of 

when  to  prownt  will  to  probate  court ,...-.....,....-.,,. 

lo  Rigtilf  J  acceptaooe  or  refusal  of  trust 

wben  maj  retain  poasraskm  ot  devlsea  and  legaclfe 

construed  to  Include  administrator  witb  will  annexed 

iBsue  of  lettera  tcitanieiilarj  to 

to  givB  bond 

as  residuary  l^atee.  bond  of 

wben  p«tM>n  named  as,  not  to  act 

wben  mv  be  removed 

death  or  ramoval  of 

wben  all.  not  authoriied  to  act 

ot  aieeutot  not  to  bave  autborlty 

Joint  OT  separate  bond  may  bs  taken  from 

ieatb  of  tole 

wben  mar  resign 

when  eoutl*)]  to  collect  effects  ol  deceased 

validity  ot  acts  of 

when  to  make  inventory  ot  (Sects 

wben  real  estate  may  be  sold  by.  tor  payment  of  debts 

basrlgbt  to  poeBenlDn  ot  real  and  personal  otate 

when  rlKbtM,  to  possession  ot  real  estate  to  ecMe 

proceedings  of,  on  suiplclon  ot  embezslement 

pereon  Intrusted  by.  with  part  of  estate,  may  be  dted 

refusal  of  party  to  appear 

when  to  r«mpound  debt 

when  to  foreclose  mortgage 

receipt  ot  money  by,  on  f%recloBUie  ot  inoTtgage 

when  real  estate  purchased  by,  deemed  personal  estate 

wben  land  distributed  aa  personal  ntate 

duty  of,  to  sue  for  property  convened  In  ttmud  of  crediton. . 

what  eooda  not  considered  assets  In  bands  <d 

return  by.  ol  goode  on  Judgment  in  replevin 

notice  lo,  of  sllowlnK  funeral  claims 

to  present  set  offB  against  claims 

payment  by,  of  debts  due  at  future  time 

actions  not  to  be  commenced  against,  after  coDunlsslMiera  ap- 
pointed  

wben  admitted  to  prosecute  or  defend  actions 

Judgment  against,  now  paid 

prosecution  or  defense  ot  actions  by 

sat  oft  in  actions  by 

allowance  ot  time  to,  for  paying  debts 

extension  ot  time  for  paying  debts,  etc.,  on  death  ot 

whom  to  pay  debts  In  full 

order  of  (myinent  of  debts  by 

wben  personally  liable  tor  debts,  etc 

when  to  ret&ln  sudicient  lo  pay  contblgent  claim 

□o  one  prevented  from  prosecutlog  claun  against 

wben  action  ag^nst.  prohibited 

when  Bllachmeni  or  execution  against,  forbidden 

when  to  retain  sulBdent  for  support  of  children 

when  persons  enlltlHl  to  demand  shares  ot  estate  from 

unclaimed  moneys  In  hands  of,  disposal  ot 

sale  of  real  estate  by 

when  may  borrow  money  and  mortgage  estates 

when  to  execute  mortgage  on  estate 

when  court  may  authorise,  to  convey  real  estate  under  contract . 
wben  authorized  to  convey  real  eelale  in  performBnce  of  con- 
when  conveyance  made  to.  for  benefit  ol  parties  entitled 

when  also  tcstomentair  guardian,  proceedinga  by  or  against. . 

what  chargeable  with  In  account 

how  ID  account  for  personal  estate 

not  to  profit  or  lose  in  personal  estate 

to  account  for  |>er9onal  estate  u  sold 

wbui  not  accountable  lor  debts  due  deceased 

to  account  for  Income  ot  re*l  estate 

wben  chargeable  for  waste 

wben  to  flS  account 

failure  of,  to  appear  for  accounting 

removal  ot,  by  probate  Judge 

liability  of,  for  refusal  to  render 


notice  ol  allowuice  ot  administration  aocsunt  ot. . . 


by  peraon  aggileTed 

tot  non-pBTfonnaDce  of  dot; . ,  ■ 
proceedfngs  in  name  of  Judge , . 

penninlon  to  proMcuto 

Judfiiieni  tor  pUintUT  In 


by.. 


prosecution  of  probate 
wben  may  be  required ' 

neglect  oi,  togt'  — 

costs  o(  requirement 

entry  of  date  of  approval  of  bond  ot . 
when  surety  ot,  may  be  dlKharEed . . . 

UabUlty  of  HurelLM  on  old  bond  H '.'.'. 
no  appeal  trom  order  ot  removal  of.  . 

may  appeiil  f ror  "--'-■ ' '— 

appeal  of,  trom  commiBBloaeia  t 
bond  on  appeal  from  allowance 
in  bond  I ' 


f  accounts  ot 

r  oppose  allowance  ot  account  ot 


EXEMPLARY  DAMAQES: 
awarding  of,  lor  Ubel .  . 

EXEMPUFICATION8: 
of  records,  etc..  feee  loi 

EXEMPTION: 


froro  arreet  on  civil  process . . 
affidavit  ot,  ti 


in  or.. 


llcflng  and  loan  aabdatloni . . 


ot  homesteads,  proceedings  on 

trom  gamlshment 

payment  ol.  to  Justice 

EXONERATION  OF  BAIL: 

surrender  of  defendant  In. . . . 
EX  PARTE  PETITION: 

In  chancery,  fee  before  flilng. 

kt  law.  fee  before  OUng 


ot  circuit  Judges,  when  reimbursed . . 


certification  tc 


of  holdiiic  court  tn  other  circuit,  chargeable  to  county 

Jury  commiaslonerB  to  receive 

of  trial,  etc..  when  venue  la  changed 

of  preparation  tor  trial  ot  question  ot  damages,  when  defendant 

how  aacerl^eai 

of  board  and  keeping  In  Jail,  bow  paid 

of  aballns  private  nuisance,  bow  collected 

n*  mrmv  Of  homestead 

It  of  dower  In  ejectment,  bow  paid 


rotpranlaei 
ilnlitraltoD, 


>  auditor  nmen 


in  partition.  o(  n ~ 

wiMii  iwfa  hy  auditor  w 
-.  _. . . .-  -.jy  j^^^  ji 

_. , jtersonal  properly  .„  ^^i . 

of  circuit  Juitees  meeting  to  elect  presiding  Judge. . 


of  presiding  Judge. . . . 
EXPERT  WITNEBS: 


compensation  ol 
how  many  allowed  It 
law  not  applicable  to 

EXPRESS  COMPANY; 
suit  against,  where  c 

EXPRESS  TRUST: 


FAILURE  OF  CONSIDERATION: 

whco  mar  ^  shown  In  defense 

when  DUif  be  given  Id  svldeaoe 

whsD  notice  oTputlal.  to  be  cItid 

FALSE  ANSWER: 

by  nrolstaee,  penalty  for 

FALBE  IMPRISONMENT: 

aetlooi  for.  Umltstion  of 

FALBE  EEPOET 8: 

of  proceedings.  pubUcsllon  punishable  as  contempt 

FAiaiLY: 

pravlsioa  Id  will  for  expenses  of 

Inaufficlency  of,  how  satisfled 

of  deceased,  allowance  to 

FARM  LEASE: 

MlectLon  of  crops  from,  on  sale  of.  on  execution 

FATHKR: 

distribution  to.  of  personal  estate 

when  may  petUlon  foi  niardlan 

when  entitled  to  ciutody  of  minor,  etc 

when  may  appoint  guardian  br  wUl 

FEEBLE-MINDED: 

serrlce  ta  process  upon  Inmate  of  home  for 

FEES: 

In  supreme  court,  duty  of  clerk  to  collect,  etc 

payment  by.  of.  Into  slate  treasury,  etc 

crier  of.  to  collect  for  eerrke  of  procos 

when  collected,  to  be  paid  into  state  treasury 

of  attorney,  for  admission  to  practice 

not  required  for  re-eramlnatloo  td 

required  for  subsequent  examination  of 

excess  of.  how  disposed  of 

county  clerk  to  account  to  Ireaaurer  for 

collection  of,  !n  probate  court 

payment  of.  to  county  treasurer 

of  clerk  of  circuit  court  on  Imnsfer  of  catue 

of  person  appointed  to  serve  proceas,  etc 

of  secretary  of  stale,  on  service  of  process  upMl 

for  taking,  certifying,  etc.,  depositions 

for  witness,  payment  of 

payable  on  demand  of  Jury 

wtien  taxable  as  coels 

for  recording  notice  lie  pend«na 

for  record  of  discharge  of  notice 

for  filing  notice  of  suit  brought  for  purchase  money 

for  nUnc  notice  of  levy  of  execution  on  growing  gnln 

of  register  for  Hling  notice  of  levy  on  real  estate 

for  sole  of  real  estate  on  execution,  to  be  added 

for  sale  of  real  estate  in  pursuance  ol  decree,  how  collected .  , 

of  register  of  deeds  for  flllng  attachment 

of  appraisers  of  property  attached 

allowance  of.  In  JudgmBnl  creditor's  proceedings 

payment  of,  for  bringing  up  prisoner  on  habeas  corpus 

of  officers  and  witness  in  proceedings  against  fraudulent  debtors 

for  performance  of  dutloi  by  offlcers  of  court 

of  certain  olBcera 

before  commencement  ol  chancery  suit 

before  application  for  mandamus,  problbltlon,  que 
habeas  corpus,  etc 

pud.  to  be  In  full 

of  sheriffs 

of  sheriffs,  witnesses  and  Juron 

of  circuit  court  commlssionere 

of  appraisen,  commissioners,  etc 

for  publishing  legal  nollces 

of  otScers,  miscellaneous  provlsloiw  as  to 

penally  for  receiving  greater 

of  witnesses 

when  attorney  not  to  receive 

allowance  of 

certain  officers  not  required  to  pay,  for  searches,  eti 

oIBcers  not  to  take  greater.  tbNi  allowed 

not  to  be  demanded,  except  for  services  rendered . . 

liability  for  lll«al  toklrw  of 

not  to  be  taiea  for  service*  not  rendered 

for  certified  copies,  taxable  as  costs 


for  ciiancetj  h,  —    

— '—   — '  --  be  cbanred  (or  letters  testunentuy . . 

nune  <S  kdult  person 

;liic  Justice  process  not  to  receive 

r ..  mtneaa  on  service  ot  subpoena 

rai  tranacrlpt  ot  Judgment  to  otber  Justice. . 


(or  reconllEig  affldbvltt  of  bbibs,  etc. . 
for  removlnc  and  scUInc  VI  nioDert;  ol 
FEIGNED  ro:covBRy: 


how  avoided  o. . . 

FELONY: 
peraoD  under  seotence  lor,  t 


be  brought  up  as  witness  In  dvll 


I  be  Imprisoned  on  cl 
Imputing  want  of  cl 
E  COVERT: 


istTty  to.  deemed  actionable'. . . 

distribution  of  peraanal  estate  of 

FICTIONS: 

abolishment  ai 

FICTITIOUS  BAIL  OH  SURETIES: 

putting  In.  may  be  punlahed  u  contempt 

FICTITrOUS  NAME: 


use  ol,  In  ejectment,  i 


of  court,  dectalon  to  speclf7< 
lo  be  filed  and  Judgmeol  i 

etcsptlor — 


Injramiahmeiit,  t 


be  made  b; 
general  v^lct . . 


le  time  of  maturity  of  Indebtedness. . 


punishment  ol  conteoipt  by. 

Imposed  on  officer,  notice  of. 

return  of  delluguracy 

— <i— ■ —  ~jmli|-'  — 


in  not  to  lie  tc 


mltlsal 
>peity 


itlonol. . 


>r  collection  ot  ■ . 


_jn  clerk  ti 

■Chedule  ot 

collection  of.  by  sberlir 

return  ol,  etc 

remlsslan  of,  on  cause  shown 

what  not  authorized 

Impoaed  by  Justice 

pvment  over  of  moneys  collected  for . . 
oounty  trMMnrer  to  keep  account  ol ,  ■ . 

dlspoMtion  ot  moneys  received  lor 

when  tNMMrer  to  bid  of!  real  estate  token  on  execution  lor,  etc. 
penalty  tor  neglect  to  pay  over  moneys  fo~ 

eiecutloD  lot  collection  ol,  with  costs 

for  disobedience  to  peremptory  mi 

effect  ot  payment  ol 

when  may  M  Imposed  in  quo  wui. 

Imprisonment  In  actions  loi 

FIRE  AND  MARINE  INSURANCE  COMPANIES: 

service  ot  procees  against 

FIRST  DAY  OF  WEEK: 

no  court  to  be  opened  on 

bualneM  lawlul  on 

service  ol  civil  process  not  to  be  mode  on 

FOUO: 


;ib£e 


FORCIBLE  EJECTION: 


lamoges  tc 
ESAND 


FORCIBLE  ENTRIES  AND  DETAINERS: 


_fdRECLOBURE: 
Of  mecbanlcs'  liens.  In  chancery. . , 
-.  1 — J y^  jjgjjg  ^^  land. . 
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FORECLOSURE . — CeiMnueJ. 

lit  arattcRcM,  In  etuueeiT 

Umlutlonol 

Bale  of  pramUca  Id 

where  bill  lor.  filed 

■ale  of  pramlwa  tor 

Kdmnptlon  (rom 

decreeroT.  what  todetcimln* 

no  pTOCcedlngf  at  law  pending 

vhe  may  be  made  party  to 

bill  tor,  to  Mate  whetlier  proceedlnga  at  law  bave  been  had . . 

Judgment  at  law  for  moneyi  demanded  by  bill  toi 

■alee  tar,  bow  made 

execution  of  deeds  on 

Sioceeda  ot  sale  tor,  bow  a| 
ir  iDMtdlrrwnt  ot  inlni ' 

dtect  ot  payment  ot  In 

reftraice  to  cornmlwIoneT  to  tepoK  condition 

tor  Bubiequent  detanlta 

sale  ot  wbole  premises  tor 

application  of  pioceedi  of  sale  tor 

n  •dT«KlM)»eat.  taxation  ot  coata  ^ 

FOBflON  ADMINISTRATOR: 
eiecutoT  ot  cuardlan.  wpoiatueot  ot 

whoi  may  be  Ucenaed  to  tUX  real  estate 

FOREIGN  CORPORATIONS: 

may  prosecute  In  courts 

to  give  secuiit;  for  costs 

when  ms^  not  maintain  action 

•errke  a  process  on 

incotporatlon  i4,  bow  pleaded 

wbm  not  nscessaiy  to  prove  ezlstence  ot 

when  Judgment  b;  default  may  be  rendra«d  B«alnst. . 
attadunent  In  favor  ot  realdent  against,  service  and  it 

axaolnatlon  ot  agent,  etc.,  ot,  ts  garnishee 

gsjni^ment  In  case  ot  .^. 

tTto^ledlacj! 

. ant  sg^nst,  li 

nroceedinn  toibat,  by  gi 
FOREIONTOtRTrf: 

when  racoids  of.  admitted  In  erldaice 

FOREIGN  INSURANCE  COMPANIES: 

suits  against,  where  commenced 

service  of  proceea  upon 

FOREIGN  NATION: 

when  consul  ot.  to  be  notified  of  application  tor  l«tt«T8.  etc. . 
FOREIGN  SURETY  AND  BONDING  COMPANIES: 

aulta  against,  where  conimenced 

FOREIGN  TRUSTEE: 

wbcD  legulred  to  take  out  letters  of  trusteeship 

FOREIGN  WILLS: 

probate  ot.  In  certain  cases 

admlMionot,  to  probate 

FORFEITED  RECOGNIZANCES: 

prosecution  ot 

execution  on  ludgiuenl  [or 

FORFEITURE: 

actions  for,  limitation  of 

wbere  commenced 

wben  thought  tor  hlgbeet  nim 

ror  tlOO  or  more 

mpervlBor  to  prosecute 

imprisonment  in 

township  olBcet  to  give  notice  of 

aupervisar  to  notify  prosecuting  attorney  ot 

prosecuting  attorney  to  prosecute  tor 

dlspoaltlon  ot  moneys  for 

count;  treasurer  to  keep  account  ot 

dispontton  by  treasurer  of  moneys  tor 

when  treasurer  to  bid  oft  re^  estate  taken  for 

penalty  tor  neglect  to  pay  over  money  tot 

information  tor  recovery  of 

FORFEITURE  OF  CHARTER: 

judinient  of ,  aninn  bank 

FORFEITURE  OF  OFFICE: 
taking  Illegal  teee,  cause  tor 
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ddlTMTb: 


,  -. «aoui1)  to  mXUlT 

rcrr  by.  of  ipedflc  gooaa  u  prarlded  b;  contract . . 


irol,  remla  otber  dabnMi 

wneQ  mky  deliver  d^i  or  pn>iMii~  ' 
imount  Of  Judgment  ackliut .... 
Judsfneat  tcaliwt,  tot  property  hi 


M  void  M  to  cred- 


Judcnent  anliut,  to  dlachun  from  demuiilB. . 
m V  t»  Eivan  u  evidence  lb  defense 


llKbllitr  of.  for  ti 

whU  deniied  dlsccatUiuMioe  of  prai 
motion  of,  for  dlacontlmunce  of  pn 

corporations  may  be  msde 

Judimeat  ac>In«t  fortfgn  ooiporation  u , . 

In  Justice  court,  when  mu  be  releiaed ,  .  . 

OsblUty  of 


not  dBMD«d  witness  for  plalotUT 

plsitntiS  may  contradict  or  caatroVert.. 
_•.._  . (g  Justice, . 
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tu  designate  paper  for  publication  of  notice  Of  coram Isaioners' 
meeting. 


Lshlmi 


when  may  allow  claims  for  funeral  expenset 
when  may  appoint  commisslonera  on  clainu 
when  may  preside  at  meetings  of  commlssii 
wben  to  perform  duties  of  commlaalonen . . 

wben  may  assign  dower 

when  to  Usue  warra.i1  for  asalgnmenl  of  do 
eomratssloners  to  assign  di  '    ' 


^ardlana.. 


appeal  from  01 


—  ,, -...  jf  leslamenlary  guardian 

[  of.  approving  appointment 

.    ol  epecial  guardian 

to  make  allowaniK  for  defense  of  Bpendthrif  I  or  Insane  person.. . 

payment  of  debts  and  eipensee  of  ward  on  approval  of 

may  approve  compoalllon  of  debts  due  to  ward 

when  may  cite  person  for  embeulement  of  estate  of  ward .... 
to  make  order  to  show  cause  against  license  to  sell  real  estate . 

to  hear  petition  for  sale  of  real  estate 

may  Issue  process  for  witnesses  at  hearing  on  petition  tor  sale  of 

i«b1  estate 

wlien  to  make  order  lor  sale  of  real  estate 

to  direct  order  of  sale  of  parcels 

to  require  furtber  bond  on  granting  license  to  sell  real  estate. . 

wben  to  deliver  copy  of  onler  of  sale  to  executor,  etc 

when  to  confirm  sale  of  real  estate. . , 
when  may  vacate  sale  of  real  estate. , 


..  and  order  m 


)t  to  confirm  sale  by  executor,  etc ! 

when  may  grant  license  for  private,  sale  of  real  estate 

wben  to  appoint  appraisers  of  homestead 

petition  to.  (or  order  to  borrow  money 

statements  of 1 

cooflrmallon  by,  ol  proceedings  of  executor,  etc.,  In  mortgaging  I 

hearlog  by,  at  petltl'oii  for  ap«clflc  peitonnanca 


JUDGE  OF  PROBATE.— ConlirnHd. 

may  llcenw  tnutee  to  mortgage  eatate 

when  to  conflrm  or  voc&te  mortgaelne  ot  trust  eatate 

to  require  account!  or  teetunentary  Inutee 

when  m>r  cite  leetameiitary  tniatos  to  render  account 

when  mar  entert^n  iMttlloa  tor  Judicial  lettlemeat  ol  account  ot 

when  may  accept  realenatlan  of  testamentary  tnutee 

when  to  nqulie  executor,  etc..  to  flie  account 

to  give  notice  of  accoimtlng  by  executor,  etc 

when  to  remove  executor,  etc 

to  direct  nun  &nd  niretlea  at  praba'e  bond 

when  probate  bonds  to  lun  to 

approTal  b J.  of  probate  bond ........................... 

permission  ot,  to  prosecute  probate  bond 

adopt  on  and  chMige  of  namei  by 

lo  investigate  chBraclar  of  partleH 

entry  bv.  of  ord«[  of  adoption  and  change  of  name 

may  extend  time  lor  appeal  from  comm&aioners  on  claims. . 
JUDGMENT: 
motiotiB  In  arrest  ot,  supreme  court  to  regulate  practice  as  t( 
aQlimAtlon  of,  on  equal  dlTislon  of  Justices .. . ............. 

limitation  of  actions  on 

arrest  or  leveraol  ot,  limitation  of  action  In  esse  of 

against  one  ot  Joint  contracton,  etc 

where  let-aS  equals,  or  Is  less  than  demand 

tot  defendant,  in  case  of  set-olT 

on  set-^UT.  tn  suits  brought  fay  executors,  etc 

amendment  of  defects  ijter 

on  verdict  rendered,  when  not  stayed . - , , . , 

on  confession  or  default,  when  not  reversed,  etc 

ot  pourt  of  record,  authenticated  copy  of.  as  evidence 

Ot  justice  of  other  state,  how  proved 

recoid  of  certified  copy  of,  admissible  in  evidence 

ot  Justice,  original  entry  ol.  as  evidence 

when  may  be  entered  summarily 

otter  ot,  when  defendant  may  moke 

on  report  of  referees 

slay  of  proceedings  after,  on  ground  of  fraud 

at  law,  for  moneys  demanded  by  bill  for  foreclosure 

against  foreign  corporation  (or  default,  entry  ot 

or  non  proe.  may  be  entered  against  people . 

In  controversies  between  counties,  elfect  ot 

•(dnH  corporauoD,  no  enforcement  ot  iiablUty  ot  stockholders 

until  uler,  etc 

against  corporation,  not  evidence  ot  stockholder's  llaMlity ...   . 
Judgment  on  admission,  or  by  default,  against  indlThJual  stock- 
holder   

against  Individual  slocliholders  for  full  amount 

apportlonmoil  among 

In  actions  tor  private  nuisance 

In  action  on  offldal  bond,  for  what  damages 

when  not  bar  to  further  action 

when  rendered  for  defendant  in  action  on  official  bond 

■gaiart  olQcer  uid  sureties,  execution  on.  to  he  levied  first  o 

on  oBlclal  bcmd,  when  amounting  to  more  than  penal  sum. . . . 

to  be  rendered  on  verdict 

when  not  to  be  set  aside  on  motion 

when  may  be  entered  bidrcuit  court  upon  confession 

entry  ot.  against  security  tor  costs 

entry  ot,  against  appetlaat  and  surety 

against  sureties  on  appeal  bond 

when  restitution  awarded  ot  amount  collected  on 

when  lendered  against  all  Joint  defendants 

effect  of 

rendering  of,  against  some  ot  defendants 

tor  dfllendanl,  with  costs 

when  plolntUI  may  enter,  against  part  of  defendants 

as  in  nonsuit,  when  one  defendant  may  move  for 

when  further  execution  may  be  hod  on 

when  deemed  valid  and  effectual 

when  contribution  may  be  compelled  to  satisfy 
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JUDGMENT,— ConfiniKJ. 

wheo  to  be  Uen  on  lands  tor  contributlao 

dlschuge  at,  on  redemptlOD  ol  landa  [Tom  eieculioii  sale. 
■csinn  muolclpaUt)'.  bow  coUocted 
— '-It  Tlllue  utId; ' 


against  vlllue  bavlnk  no  mwrirg  otBcen,  collection  ol 

agalnn  countT,  board  oT  nipervlBorB  or  omcei.  how  coUecled . . 

■giiiiin  school  district,  how  coUecWd 

against  board  In  ci 


against  sc 

against  board  In  coDtrol  of  stale  Institution,  how  paid . 

against  sherUI.  exoculloD  on 

tor  iherlfr,  tor  cecapCj  nay  ol  pioceedlngs  on 

tor  sheriff,  lor  escape,  vacation  ol 

In  actions  commenced  br  attachment 

when  not  conclusive  iMlnst  defendant 

what  pioiMrtj  to  be  sold  on 

of  disooDtlmuuice  In  replevin 

In  nfilevin,  ot  platntm  s  damages 

when  onl;  lien  on  propeny 

of  delivery  or  value  of  goods 

for  return  of  goods  or  value,  and  damagea 

against  Butetiee  on  replevin  bond 

In  replevin,  when  tor  coats  ool]' 

In  replevin  for  beasts  dlstr^nod 

agabiBt  garnishee 

agalnat  garnishee,  as  upon  default 

against  plaintiff  on  slalutoiy  Issue 

against  garnishee,  on  statutory  isme 

•gainst  garnishee,  on  unmatured  Judgment 

against  gamlshee.  fur  property  enough  to  satisfy  dema — 

against  garnishee,  when  payment  of ,  to  be  dlsclurged  tiom  bill 

In  trial  of  la_ 

amount  of.  against  garnishee . . 
against  property  bda  by  title  i 
against  two  or  mon 
against  garnishee,  t 

maj  be  given  In  < 

•gainst  pmtdpal  detendant,  rfTect  of  failure  to  recovM'.  ■ 

In  garnishment,  setting  aside  or  removal  ot,  to  supreme  tuui  > . 

of  discontinuance  ot  garnishment  proceedings 

ondetault.  against  foreign  coipoiatlon 

in  ejectment,  torm  ot 

when  conclusive 

when  may  be  vacated 

in  case  of  Incompetents 

•gainst  defendant  for  value  of  pmnlsee  estimated  by  Jury. . 

to  constitute  lien  on  premises 

for  value  ol  mMoe  profits 

against  corporation  after  expiration  ot  term 

In  forcible  entry  and  detainer 

tor  defendant  lor  costs 


of  ousim  of  corporation,  copy  u 
confessed,  by  corporation,  when  vi 
on  award  of  arbiiraton,  to  be  rem 

writ  of  error  on 

eniotcement  ol. , 


b/ 

fee  before  entering 

by  supreme  court  on  case  made 

when  not  to  be  set  aside  or  reversed 

tor  return,  in  re|>levln,  ag^nst  executor,  etc 

against  executor,  etc.,  certification  of,  to  probate  court. . 

In  suit  on  probate  bond 

entry  of.  notwilbstanding  verdict 

no  power  of  arresting.  In  Justice's  court 

conleerion  ol,  btfore  Justice 

pleadlrkgol,  In  Justice's  court 

In  set-oB  or  recoupment  when  defendant's  balance  exceec 

In  case  of  set-ad  or  recoupment  agsJnst  executor,  etc 

of  nonsuit,  when  rendered 

lor  defendant,  when  rendered 

'  ~  *"  ~  with  coatSj  unless  otherwise  provided 
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J  U  ROBS.—CmiiHud. 

food  cmuse  of  chmllengc  to 

penalty  totracelpt  ^glft  bj 

penall;  for  neglect  to  att«id  m 

Id  forcible  «otiT,  etc..  [kiluratf,  taippeu,  etc 

dtfuiltliw,  scbedule  of  Snea  od 

coUectloa  ot 

return  o(  Bnea  collected,  etc 

CTud  aad  pettt,  f«M  ot 

ujiutke  court: 

Bow  nunes  of.  itrieken  <rfr 

raDBtnlng  eb,  (o  conatitute  Jury 

pftTllea  may  a«ree  upoo 

penalty  for  fdure  of,  to  t^petn  uid  aerve  aa 

elullease  ot,  peremptory 

to  deliver  verdict  to  Justice 

JURY: 

view  ot  premlaee.  etc.,  by.  order  tor 

queatloiu  of  tact  to  be  tried  by  court,  unless  demanded. . , 

wbeD  court  may  order,  for  trial 

tor  trial  ot  [act  In  chancery,  may  be  ordered 

fee  payable  where  demanded 

how  trlala  by.  bad  in  couriaot  record 

drawing  of,  for  trial  of  cause 

box  to  be  ihaken  before  drawing  (4 

how  clerks  to  draw  names  irf 

drawW  i4.  where  more  than  one  Judge  is  trying  cases 

proceeiflngs  on  dissgreement  ot 

Inatruclloo  ot.  in  courts  of  record 

when  may  be  requeeted  to  bring  in  verdict  tor  defendant . . 

penalty  for  neglect  of  ofBcer  to  attend 

duty  (U,  In  reference  to  damagee  tor  libel  or  slander 

wb^  to  aasesi  damagee  for  pUliitUI  in  rmlevln 

may  be  bad  for  trial  of  garalahee'a  liability 

In  eteclmenti  when  to  state  particularly  pared  claimed  by  each 

when  to  And  value  ot  premises  without  improvements  .  ■ 

(rial  by,  of  forcible  entry,  etc 

In  examination  ot  fraudulent  debtor 

In  court  ot  chancery,  to  ascertain  amount  of  contingent  daiin 

urnlost  eetal« 

when  may  be  demanded  by  either  party 

how  drawn 

parties  may  agree  upon 

when  la  hear  piootB  and  alteeatlons 

to  ahun  by  verdict  which  defendants  are  liable 

to  be  kept  in  chargB  of  constable 

when  may  be  dlscbarged 

when  new  one  may  tie  selected,  etc 

JURY  FEES: 

county  clerk  to  account  to  tieuurer  tor 

payable  to  clerk  ol  court 

when  laied  In  favor  at  person  paying 

iMuea  deemed  original  suits  as  to  payment  of 

JURY  TRIALS; 

provlalons  (or 

JUSTICE  OF  THE  PEACE: 

bail  ot  alloniey,  taken  bj,  to  be  void 

atlomey  not  to  appear  In  suit  previously  determined  before  hlm- 

teatlmony  to  be  iweil  la  i^ancery.  may  be  taken  before. . '. . 

when  ctsrk  to  notify,  of  drawing  Jurors 

duty  ot.  to  attend 

when  clerk  to  require  to  attend  on  adjounted  day 

taking  of  testimony  tor,  by  deposition  de  bene  esse 

when  may  iMue  commission  tor  taking  deposition 

lorelgn,  proof  of  judgment  before 

irKnscnpt  from  docket  ot.  as  evidence 

proceedings  before,  bow  proved 

oaths  may  be  taken  before 

to  deUver  transcript  of  Judgment  against  municipality 

when  to  attach  to  transcript  cerllfled  copy  (d  alndavK  filed 
Jurlsdlctkra  ot.  In  forcible  entry  and  detainer 

In  summary  proceedings 

of  actions  for  penalties  and  forfeitures 

remission  of  Ones  Imposed  by 

Issue  ot  habeas  corpus  to  bring  up  witneta  before 


JUSTICE  OF  THE  PEACE.— CsnhniMi. 

when  appllciUaii  ma;  be  mwle  to.  tor  civil  wanuil  — 

to  lanie  nibpoenu  tor  witoeaaea  baore  aibltratora 

not  to  t^e  greater  lees  than  allowed 

may  admlDlster  oatlla  requlnd  in  probate  proceedings . . 

commisalonera  to  aaaini  dower  Bwom  beloTe 

may  certify  to  mlnoi^  nomination  oF  guardian 

drB  Jutiadlcllon  of 

where  not  to  hold  court,  etc 

Jurisdiction  of,  agalnsl  scbool  dlBlrlctj 

what  actiona  not  to  have  co^liance  oC 

act jotu  against  corporatiaiu  ci»tilisble  by 

actiona  in  ravor  of  county  may  l>e  prosecuted  before.  . . 

when  assumpsit  on  bond  may  be  brought  before 

when  ifl  liave  no  Jurisdiction  tiecauseof  rriallonship .  . . 

not  to  liold  court  In  bar  room,  etc 

belore  what,  action  to  tie  brought 

may  require  security  for  costs 

how  suits  loHtltuied  before 

process  to  be  signed  by l 

authority  of  derlt  to  stgo  nuna  of 

confession  of  Judgment  before 

when  suits  considered  commenced  before 

when  may  empower  any  person  to  serve  process 

actions  before,  sfrslnst  two  or  more,  alias  wilts  of  summi 

when  to  coollnue  cause  upon  owo  motion 

when  to  appoint  next  friend 

when  to  appoint  guardian  for  defendant. ............. 

when  may  appoint  guardian  for  defendant 

consent  of  neit  friend  or  guardian  to  be  (lied  with 

wlieii  may  adjourn  cause  at  own  discretion 

limit  of  adjoununenl  by 

duty  of.  to  adjourn  suit  against  seventh  day  observer, . 
continuance  or  transfer  oisult.  In  case  of  Inability  of. . . 

transfer,  when  material  witneaa 

transfer  01  cause  In  absence  of 

on  vacancy  in  olBce  of 

pleadings  In  suit  before 

when  may  mquire  payment  of  costs  on  amendment  of  bill  of 

when  to  certl^  cause  to  circuit  court 

when  to  have  jurisdiction  of  cause  involving  title  to  lands .... 

when  to  discontinue  action  Involving  lllle  to  lands 

may  Issue  subpoecaa  for  wltnesseH 

when  may  Issue  attachment  for  witness 

may  Impose  fine  on  witness  for  refusal  to  appear  and  testify . . 

to  enter  minute  of  conviction,  etc 

to  issue  eiecullon  for  fine  on  witness  tor  not  appearing 

when  to  try  cause 

when  to  hear  proofs  and  allegations  of  plaintiff  and  determine 

when  to  strike  oil  names  from  list 

to  minute  In  docket  asreement  of  parties  on  Jurors. . 

challenge  of  Juron  before 

to  administer  oath  to  Juror 

to  try  and  determine  competency  of  wltnees 

to  find  which  defendants  are  liable 

may  direct  terms  of  discontinuance  as  against  any  defendants, . 

Jurors  to  deliver  verdict  to 

to  enter  verdict  In  docket 

when  to  disGliarge  Jury 

when  may  render  Judgment  on  evidence 

when  to  enter  Judgment  In  dodiet 

when  balance  found,  exceeding  Jurlsdicthtn  of . . . . 

transeript  of  judgment  of,  to  circuit  Court 

to  other  justice 

to  Issue  execution  on  Judgment 

when  execution  Issued  by,  may  authorise  arreet. . 

when  eiMution  to  Issue  on  Judgments  of 

when  to  Issue  execution  Immediately 

when  to  indorse  or  eiecuiloa  names  of  defendant*  not  personally 

witliln  wiiat  time  execution  to  Issue  on  judgment  of. .. 
when  to  note  su    tiee  on  eiaeutlon , 
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m^  order  sale  of  amliDala  or  periababto  propenr  ktiubed 
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_F  BUPREME  COURT: 

(o  be  chosen  by  dectora 

prewint,  lo  continue  In  office 

term  of  office  of 

how  Toled  for 

election  laws  appUcable  to 

vacanclea  In  office  of.  how  Blled 

Balary  of,  how  payable 

M  least  one  to  be  at  seat  of  government  at  aU  times 

to  pay  own  traveling  eipenaes.  when 

oatn  of  office  of 

when  qiiomni  does  not  atlead 

when  to  adjouin  court 

proceedings  in  case  ol  noD-alleoduice  of 

ewei  of,  to  amend  rulea  of  practice 
revise  nilcs  every  two  yean,  etc 

Eresentallon  of  petition  to,  for  discovery  of  books,  etc 
ow  may  vacate  order  tor  discovery  of  books,  papen  and  docu- 

when  equally  divided 

not  to  practice  as  attorney  in  any  court  ol  stale 

to  sign  decisions 

dissenting,  to  give  ressoas  over  signatures 

to  approve  vouchers  lor  cleric  hire  of  cleric 

to  direct  procurement  of  tiooks  by  cieik 

crier  to  have  cliarge  of  rooms  assigned  lo 

to  Bi  salary  of  assistant  crier 

authorized  to  employ  clerical  belp 

certificate  of,  to  work  of  clerical  help 

refusal  of  order  by,  no  subsequent  application  tor 

penalty  tor  subsequent  application 

when  may  test  process 

authority  of,  lo  dlscharEe  person  arrested  on  civil  process. 

lecognluutce  of  special  ball  before 

power  of.  to  enlarge  time  for  return  to  mandamus 

may  Issue  habeas  corpus  to  bring  up  witness 

wlien  to  Issue  writ  of  habeas  corpus  without  petition 

wlien  may  grant  leave  to  flle  quo  warranto 

quo  warranto  against,  not  to  be  filed  In  circuit  court 

costs  taxed  by ^ 

Issue  of  writ  of  certiorari  allowed  by 

when  not  to  allow  writ  of  certiorari 

wben  to  allow  appeal  in  chancery  on  motion  to  dismiss .... 
may  oitend  time  for  making  chancery  appeal 

L. 

proceedings  lo  recover  posseeslon  of.  In  cert^n  cases 

when  possession  or  may  be  recovered  by  summary  proceedings. 
LAND  CONTRACTS: 

foreclosure  of.  In  chancery 

LANDLORD: 

wben  made  defendant  wltb  tenant 

LAND  OFFICE: 

of  United  States,  proof  of  records  and  documents  of 

LANDS: 

wbo  not  deemed  to  have  been  in  possession  of 

trespass  an,  when  assumpsit  or  case  may  be  brought  for. . . 

parlitlonof,  death  of  parlies  to  actions  lor 

■  lisBlon  of  party  to  suit  for 

fance  of.  by  infant,  etc.,  wben  good 

1,  sward  of  money  in  lieu  of  dower  in 

lis  In,  may  be  levied  upon,  on  execution 

'  ir  injury  to,  or  trespass  on,  commencement  of,  by 

partition 'of,  wlio  may  have 

proceedings  for 

— h_i_r —  „[_  (Q  arbitrators 

It  penwns.  platting  of 

—  ictlon  for  recovery  of,  not  barred  by 

during  action  for  recovery 

treble  damages  for  forcible  ejectment  from 
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LANDS.  TENEMENTS  OR  HEREDITAMENTS: 

bdd  Id  tnut.  etc.,  coaverancB  oF,  by  lulaiit.  etc 

breiecutor.  sale  of. 

derued  without  power  of  sale.  proceedlneB  (or  wle  of, . 
LAW  AND  EQUITY: 

abolishment  nf  dlatinctiooa  between 

ot  dt;  or  TlllBEe,  evidence  of 

LEASE: 

dalma  at^nst  estate  as  rental  under,  setttement  of . . . . 

when  real  estate  covered  br,  mo;  be  purchased 

LEASE,  ENTRY  AND  OiraTER: 

when  unnectasar;  to  coulees  or  proTe,  to  ejectment 

LEASEHOLD  INTERESTS: 

subject  to  levy  and  sale  on  execution 

proceedings  on  sale  of 

■election  of  crops  from 

payment  of  rent  due  on ....,.,..,,- ,.,.., 

riehts  of  purcboser  of 

omcer  to  eiecute  conveyance  ot 

what  mcluded  ia  term 

LEAVE: 

to  file  quo  warranto,  how  obtained 

to  be  Indorsed  on  Infonnallon 

when  opposed  by  corporation 

LEGACIES: 

sale  of  personal  estate  to  pay 
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probata  Gi,  of  loM,  d«etroyed  oi  ■uppnaaed  will 

maj  make  allowance  for  support  of  widow  sod  cblldiM)  ■ . 

mvaetUellablllllceot  dSTMes,  legateca.  etc 

to  Mue  lettera  teMameDtaiy  upon  proof  of  will 

to  direct  bond  ot  executor,  etc.,  wben  realduarr  laeatee  . . 

whan  to  commit  admlnbiratlon  with  will  anoexeir 

irtwn  majr  remoTe  exeo  ' 
(rantlni  ot  letters  ot  ail 

wbeo  may  remoTe  adm .  . . 

when  administration  to  be  reroked. . 

when  to  dellrer  real  «atate  to  belre  OI 

examination  ot  penon  nitpeeted  of  tnnbeulament  to  bo  Sled  In 

license  of.  lor  hOo  of  real  estate  to  par  debts 

when  mar  appoint  anotbar  GomtnlnloDeT  on  claims 

to  allow  time  tor  pnaeotatlon  of  claims 

extension  ot  tlme1>y,  tor  presantatloa  ot  claims 

return  to,  by  comnusstonsra,  (rf  didngs  on  cUms. 

Judgment  anlnst  executor,  eto,.  to  be  oertlfled  to 

aUowanee  <m  time  br.  tor  payment  oI  debts 

may  extend  tbne  tor  nylDK  debts 

when  to  make  order  for  punwnt  ot  debts,  etc 

wben  may  suspend  decree  tor  Dayment  ot  debts 

wben  may  order  payment  ot  dinuted  claims 

wben  may  malce  further  decree  for  distribution  ot  assets 

to  give  notice  of  time  tor  paying  debt* 

presentation  to,  ot  continient  claims 

when  may  ofder  executor,  etc..  to  retain  sufficient  to  pi 

tlngent  claim 

when  mu  allow  contiDient  claim 

disposal  by  order  of,  ot  residue  ol  assets 

when  contingent  claim  may  be  presented  to 

may  order  retention  of  Bumcleol  for  support  of  cbildrtn. 
wben  to  anlgn  naldue  ot  estate  to  persons  entitled  to  it, 

to  appoint  commisaloaers  to  partitioD  ealato 

when  may  appoint  commlsslaners  in  dlfterent  oountke. . , 

when  may  aaslni  whole  of  teal  eatate  to  ooe  patty 

to  decide  quHtlooi  as  to  advuicements 

appeal  from  decree,  etc..  ol 

appUcatlons  to,  lor  determination  ot  heirs,  etc 

now  made 

what  to  show 

to  appoint  bearing  on 

heniing  on 

Judgment  on 

record  ot  determination  of 

return  to,  ot  asalenmBnt  ot  dower 

when  to  order  deposit  with  county  treasurer  ot  unclaimed 

flUns  with,  ol  receipt  tor  moneys  deposited 

unclaimed  moneyg,  paid  out  on  order  ot 

when  may  order  payment  over,  ot  unclaimed  moneys 

when  to  direct  maintenance  and  education  ot  minor 

power  to  appolot  guardian  and  next  friend  ol  mloor,  etc 

sale  ol  real  estate  under  license  ot 

petition  to,  lor  license  to  sell  real  estate 

when  may  authorize  sale  of  real  estate 

what  order  ol,  tor  sale  ol  real  estate,  to  n>eclty 

wben  may  license  foreign  executor,  etc..  to  sell  real  estate. . . 

wben  to  ascertain  homestead  ot  deceased  person 

when  may  order  nie  of  homeatead.  etc 

proceedines  In.  to  set  apart  homeatead,  etc 

confinnatlon  or  disapproval  by,  ot  appraisal  ol  homestead .  . 

Jurisdiction  ol,  of  speclflc  performance,  not  exclusive 

when  conveyance  decreed  oy.  sffectual  to  pass  estate 

record  of  decree  ol,  tor  conTeying  real  estate 

wben  may  authorize  guardian  to  convey  real  eelale 

wbeo  may  decree  conTeyance  ot  several  tracts 

wben  mar  decree  conveyance  of  real  estate  by  guardians . . , 
whoi  to  Issue  letters  tofoielgn  trustee 
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PROCESS— CanUniMrf. 

In  AJectment 

if  utT  of  offlpHr  to  nrve  uid  return  .-,-..*. 
.0  iffect  Judgment . . 


certain  detecti  In,  r 

by  wbuii  PMt]i  b  detklneC. 

In  proc«Mliis>  to  wlod  up  corporation. . . . 
In  juatlce'B  court.  lor  iDsUtutlns  nUts  In. . 

not  to  contidn  luuncis  of  detendaata  In  m 

tobeslgDedbyJiuUce, . 


■tatemeDt  In.  of  filing  bond,  etc.,  nifflclent. . 
wtien  munniODf  flnt 
when  Justice  may  ai 


Hithoiiie  an;  peraon  to  earve. . 


return  at  aervlce 

agalnit  Infant 

two  or  more  pBisoos.  ptutli 
PRODUCTION  OF  BOOKS: 

papers,  etc.,  power  of  Hupr 

PROTESRIONAL  EMPLO^ 

■cIlonB  for      ■  ■     ■  ■ 


PROFITS: 

not  neceesary  for  plaintiff  Ij 
PROHIBITION; 

writ  nf,  power  of  Buprame  c 
iHBueaonly  out  of  nipren 

commuid  ^ 


1.  Judcment  bi 


PROMISSORY  NOTE: 

eurchue  of,  by  tttomey.  wben  fort 
kwtul  recelDt  of.  by  attorney 

It  of  payment  01 


In  huida  of  garnlibee,  delivery  of. . 

deemed  enecta 

Interrogatories  reapecllng 

enjoining  transfer  of 

wbeo  payment  of,  discharged . . . 

Blened  with  Initials,  suits  on 

tOOF  OF  CLAIM: 

against  astignor.  whan  to  be  made. 

wben  to  Se  filed 


,. jf  limitations 

PROOra: 

In  chancery.  oIBcer  to  take,  as  olfeied 

report  of.  to  court 

PROBECIITINQ  ATTORNEY: 

proaecutlon  by,  of  bond  for  appearance 

when  Bupervlaor  to  notify,  of  penalty  or  foifelti 
duty  of,  10  prosecute  tor  line  or  penalty 
when  clerk  to  deliver  to,  copy  of  order  li 

to  Issue  process  for  collection  of  fine 

to  certify  schedule  of  Does  od  defaulting  Jurots, 

when  10  Issue  new  process  for  collection 

to  prosecute  forfeited  recogoliaace 


Imposing  fine  on  Juror. . 
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to,  (rf  ^plication  for  rsmiMion  ot  fine,  tie 

Jl  ftPpl7  tor  hBbCM  ooiptis 

teea  naad  not  be  ptld  on  MTTlce  ot  bmlwu  colpul  >u«d  out  b; 


wbMi  to  Hie  pMltlon  In  om  ot  electton  frauds  or  erron 

dutr  ot.  in  abfttement  ot  bouMa  ot  Imrdneai.  eu; 

when  to  repreMnt  beaeftdarlea  ot  cnnts  for  [dlctoui  UMe 

PROSTITUTION: 

procedure  to  abate  houses  ot 

POBLICATION: 

ot  talM  report*  or  proceedlnn,  whan  punishable  aa  contempt , . 

ot  temporary  placo  tor  holdlhs  court 

ot  order  ot  appearance  ot  unknown  d< 


ot  dtfeodant 

of  creditors,  etc 

of  paitiea  Intereated  In  land  derlaed  without  power  < 

in  quo  warranto  proceedlncs 

ot  order  extending  time  tot  appearance  of  deteitdant . . 

nf  lenl  adTertliamenls 

t  retraction  ot  Ubel. . 


ot  advertisement  ot  sale  ot  franchise  of  corpotatlon. 
of  notice  of  sale  ot  real  eelale  on  exFcullon 

ot  adjounmient  ot  sale  of  reaJ  Mtate  on  execution , 

of  attachment,  affldavlt  of 

ot  ouster  ot  corfiotaticn 

to  creditors  ol  corporation  to  produn  dslms 

ot  sale  otaielKiieif  property 

of  eiamlnatloD  of  poor  debtor 

ot  bearing  tor  appointment  of  temporary 


of  hearing  claims  by  Judge  ot  probate 

of  appUcatlon  for  eit^uTon  of  time  tor  paying  debts,  e 

ot  tune  lor  paying  debts 

of  sale  of  real  estate 

<tf  adjouromsnt  of  sale  ot  rest  «atate. . 


of  order  to  show  cause  agalnsi 
PUBLIC  CORPORATIOTIs: 

serrice  ot  process  u — 
PUBLIC  OROUNDI 

action  for  recovery 
PUBLIC  LANDS: 

certlHeatea  ot  purcL_. 
PUBLIC  OFFICERS: 

llmltatloQ  of  act ' 

ImpriaomneDt  It , , 

sulU  agaliut,  where  commenced 

BCtloQ  against,  not  to  abate  br  death,  etc 

commencement  ot  actions  tor  moneys  collected  b: 
PUNISHMENT  OF  FRAUDULENT  DEBTORf 

proceedings  for 

PU  N  ITIVEHD  AM  AOES: 
VHrdingoI,  In  libel.  .. 
ICHASE  MONEY: 


^rchase  of,  as  erldeoce. . . 
n  bonds  of 


impt  from  execution  for. . 


It  wife's  signature. . 


cenlficalee  ot 


PURCHASER: 
rights  ol.  ot  corporal 
of  franchise  ta  tur..,. ^ , 

at  execution  sale  of  real  estate 

of  real  estate  on  execution,  bow  creditor  may  obtain . . 
ot  Isoda  on  execution,  hour  creditor  may  acquire 


how  defeated . . 
order  of,  acqulr_., . 
>f  leasehold  Interest . . 


in  execution,  eviction  ot. . 


GOOD  FAITH: 

sale  nuula  to,  omlsrion  to  give  notkM  not  to  alloct  TSlldity. , 
PURCHABER  OF  SHARES; 

wben  intltled  to  oertlflcate  ot 

when  entitled  to  dlvidendi  on 

q. 

QUESTION  OF  FACT: 

OD  hearlnc  ol  motion,  etc..  wl(nefl»a« 

wben  to  be  tried  bj  court 

wben  to  be  trlsd  by  jurr 

QUEBTIONS  OF  LAW: 

when  to  be  tried  bi  court 

reTlew  of,  prenanttloo  for 

QUIETING  TITLE: 

unknown  defendants  In  nilti  lor 

decern  for,  m>7  be  recorded 

QUORUM: 

of  supieoie  court,  to  conalatotDTeluBileea 

lebe&rtnc  ot  caae  heard  bj,  only 

wben  not  preeent 

ol  board  of  law  eiamlnen 

of  circuit  Judfee  In  circuits  tunlns  more  than  one  judge 

QUO  WAHHATiTO: 

action  o(,  retained 

writ  of,  powM  ot  mipieme  court  to  lame 

tnue  ol,  b7  drtniit  courta 

tee  before  application  for 

Infonnatlon,  wSera  and  wben  Sled 

by  whom  tiled 

Inwbatcaaea 

for  usurping  <rfBoe 

judgment  In 

su^eetlon  ot  damages  in 

wh^flled  aninst  cotpoiatlon 

leave  to  file,  bow  granted 

wben  summons  not  necessary 

when  may  be  filed  against  several 

Judgmrat  of  ouster  on 

One  may  be  imposed  In 

Judgment  ot,  costs  In 

wben  filed  In  clioiil  court 

to  be  Bled  by  pmaecuUng  attorney 

RAILROAD  CX>MPANY; 

suits  anlnst.  wher 

REAL  ACTIONS: 

time  within  which  to  bring 

Justice  to  b&veno  cognizance  <A 

REAL  ESTATE: 
sale  or.  bjr  circuit  court  comnilmloner.  after  exjdration  of  le 

liability  for  taking  down  or  defacing  notice  ot 

by  dicult  court  commlaidoaer,  etc 

notice  of 

how  conducted .,....,..,,....,....... 

collection  of  fees  for 

on  execution 

notice  ot 

deocriptlon  of,  in  notice  of 

on  execution,  when  to  take  place 

without  notice,  etc.,  penalty  for 

sberiD  not  to  purchaae 

to  be  by  lots  and  parc^ 

defendant  may  direct 

how  much  sola  on 

ceniacateof 

flllngof. 

record  of 

when  to  be  null  and  void 

when  redemption  from,  not  made 

when  title  divested  by 

action  for  waste  committed  alter 

completion  ot,  by  conveyance 

fees  and  charges  ot,  to  be  added 
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RECOGNIZANCES^CanlinuAl. 

collected,  wbaa  croaecuttDC  attonie;  to  ratum  accoUDt  of 

payment  over  ot  moneyB  for 

peoklt;  [or  neglect  to  IW7  over 

bow  MtTMted 

toiteltad,  proeeeuthm  of 

of  bftU  otDrtaoner,  on  writ  of  cettlorui 

to  iM  filed  with  derii 

of  tnuduknt  debtor  tor  •ppMursnce  ftt  eumlustkiii 

OD  appeal  ftom  iunlce'B  court 

luiflllotlon  <n  niretlee  on 

now  serred 

ttrosecutloQ  of 

RECORD: 

Judge  of  probate  to  keep  correct 

order  tor  Teatonllan  of.  bow  obtained 

proof  la  support  of  (WPUcatloD  for 

amendment  af^  after  Judgment 

not  made  wltbout  order 

certain  defects  In.  not  to  aSecl  Jui^ment 

or  certified  coplee  of  deeds,  etc..  admlaalble  In  erldence 

not  found,  cenlflcate  of,  as  preniniptiTo  evidence 

of  certified  cop;.  admlsslblUty  of.  In  evidence 

of  license  to  marr;.  etc.,  eflect  of,  aa  evidence. 

of  reeiatratlon,  or  oertlQcate,  evidence  ot  breedloft  of  bone. . . 

of  decree.  In  regUter  ol  deeds'  office 

ot  court,  wben  ma;  be  alsned  by  aucceaaor  of  Judce 

RECORDER'S  COURT: 

BaJarr  of  judges  of 

addltlonsl  compensatioQ  foi 

RECORDS: 

of  probate  Judge,  books,  etc.,  (or 

of  probate  court,  poascsalon  of 

uupectioo  of. .--..,--...,....-,..,-,,.,.- 

entry  in,  of  reasons  for  other  ludgea  tioldlng  court 

Index  of , 

to  be  In  EnKllsfa  langunge 

use  of  tecbnlcsl  terms  and  abbreviations  In 

Id  drculte  having  more  than  one  judEe,  bow  v^lfled 

of  proceedingi  of  each  circuit  Judge,  boiw  entered , 

of  courts,  how  authenticated 

of  foreign  courts,  wben  admitted  In  evidence 

prooTof,  according  to  common  law 

when  copies  of,  admiseible  in  evidence 

RECORDS  OF  MARRIAQE: 

to  be  preenimptlve  evidence  of  facts 

RECOUPMENT; 

notice  of 

flalntKT  not  to  discontinue,  when  defaodant  pleads 
idsment  for  defendant  In  case  of 

notice  ot.  In  Justice's  court 

Judgment  in  case  ot 

fedg^lsnI  in,  wben  defendant's  balajice  eiceeds  (300 
cases  brougbt  by  executors,  etc 

when  defendant  neglects 

RECOVERER8: 

remedlee  of,  sgahist  leasees  tor  years 

RECOVERIES: 
Bgidnst  tenant  for  life  or  in  dower,  when  void  as  againit  reve 

RECOVER'^  OF  LANDS:' 

action  for.  time  within  which  to  bring 

by  people,  llinitatlon  of 

alienation  of  lands,  not  to  bar  action  for 

alienation  during  suit  tor 

RECOVERY  OF  REAL  ESTATE: 
actions  tor,  who  pteeumed  to  have  been  in  possesion  ot  premises 

where  commenced 

REDEMPTION; 

of  mortgaged  premlsea,  from  sale 

after  saTe 

Sullies  of.  may  he  levied  on 
leasehold  Inlereels  sold  on  execution 

duty  in  case  of.  to  discharge  lev;,  etc 

of  real  estate  sold  on  execution 

by  whom  made 

by  bdr,  devisee  or  grantee 

by  executor  or  adnOoistrator 

b«  Joint  tenants,  etc 

eftect  of 


175  , 


w  Judcment  (Mitor'a  ptop- 


proGcedldci  btion 

•election  ot  three 

whea  aw«  ttf  erred  to,  oo  noUoi 

trial  by.  how  conducted 

decMon  by  majority  VI 

dlicbuve  ui'd  apiKiuitineat  of . . . . 
expedition  of  prooeedinsi  befoie. . 


eioefitloni  tc 

— '" "  —  bill  rf  eiceptlc 

M  report  of. 

refaranoe  bcok  to 

eotrr  or  Judgment  on  report  ot. . 


oommliBionB  tor  taking  teatlmon;  lor 

cmoMdiKtion  ot 

on  ado^on  ot  noTWon  tot  bowd  ot  JucTOomiiilMtoiMri.. 
REOISTBR  IN  CHANCERY: 

oOoe  (d,  aboUibed 

desLtnatlon  deemed  to  appl;  to  clerk  ol  circuit  court 

RBOfflTEB  OF  DEEDS: 
record  In  office  of.  ot  decree  quieting  title  to  real  eatate — 
ot  oertiScate  ot  diecliaree  ot  mortgage. 
—   ■         '  d  enrolled  t"—- 


ot  eertlBed  copy  id  enroUed  decree, . 

of  oertlflcata  of  sale  ot  real  estate. . . 

ot  awripimmln 

of  fioaT  order  In  Judgment  creditor's  proceedlnga-- 

ot  attested  copy  ot  wlU,  etc 

of  report  ot  eomralsaionen  to  partition  estate. . . . 

ot  oertilled  copy  of  report  of  canuniialonei* 

of  detttmlnatlon  ot  heirs,  etc 

ot  assignment  ol  dower 

ol  decree  c(  speciBc  performance 

ol  decree  tor  conveyance  ol  real  estate 

ot  alBdavltB  of  blrlhe.  and  use  of,  In  erldeoce 

deposit  with,  ot  deed  on  foreclosure 

duty  in  reference  to  deed . . . 

of  deed  nl  leasehold  Intenet 
lis  pendens,  to  record 

to  keep  Index  ot 

when  to  note  discharged. . 

to  file  In  ejectment 

duty  to  receive,  etc 

Olliu;  with,  of  certlficales  ot  sale  ol 
*■         in  real  estate,  , 


le  of  undivided  interests. . 


entry  and  Index  of  notice. . 
of  certificate  of  Bale  ol  real  M 


certified  copy  of  altactunent 

to  note  time  ot  receiving 

paymeat  to,  ot  sum  to  redeem  real  eatate 

on  real  estate  under  contract,  stdd  on  eiecutloa 

fee  of ,  tor  filing  copy  of  writ  of  altachmeot 

discharge  by.  of  attachment  on  real  eatate 

REHEAR!  NO: 

ot  case  heard  hy  quorum  ot  supreme  court  only 

no  appeal  from  probate  order  of 

RELATIONSHIF: 
of  wltDB**  to  party,  do  one  excluded  from  testifying  on  acct 

may  be  shown 1 . ! ! ! . 

record  of  affldavlta  of,  and  use  of ,  in  evidence 

RELEASE: 
of  ilghuof  idiot,  etc,  by  gUMdlao,  In  partition 

of  inchoate  right  01  dower  by  maiiied  woman,  on  partlUoo  sa 


".'--ooy,' 


RELEVANCY: 

oteTldeooa.  court  to  rule  on 

BELIEF  OF  POOR  DEBTORS: 
troni  i)Dprlsi>nin«Dtvbtnr  mule, . . 

application  toi 

Doiioe  ol  d«slre  for 


when  remanded . . 


effect  of 
RELIGION: 


'IclloD  tor  perjui;  o: 


disqualify  wltneoi 

RELIGIOUS  CORPOhATlON: 
provlslaai  for  voluntary  dlwolutloD  not  cnteoded  to.  . . . 

SrocsedinEi  in  chancery  acalnit.  not  to  applj 
QlOUallSES: 

adminlalratlonof  gifts  for 

REMAINDERMAN  OR  REVERSIONER: 

may  not  maintain  ault  for  paitltloQ 

wlien  peinilll«d  to  plead.  If  tenant  la  Impleaded 

wben  may  brine  action  ol  e}ectineot , 

when  recovery  icalnit  tenant  tor  lUe  oi  In  dower,  void  oi 
REMEDIAL: 


REMISSION: 
Of  floes,  penaltlea  and  (orfdturea  ot  recognizanceB. . . . 

wbat.  not  autborli«d 

or  penalty  ot  reeognuaDce,  coadltlan  ot.  granting  . 

Imposed  by  Juetke .• 

REMOVAL; 

o(  probate  judge,  regial«r,  etc..  cause  tor 

□(  public  officer,  not  to  abate  suit  igalntt 


— ,  ...  jD  ejectment. . 

REPEAL: 
of  laws,  and  eiccfttlon  from 


;o  survive 

;>roeecution  of.'by  sure 

vhen  may  be  brought. 
'or  what  doM  not  ue. . 


form  of  plea  in 

notice  of  special  matter  of  defense  la 

assessment  of  piaintltl's  damages  In 

indgmeol  In,  when  only  lien  on  property , . 
judgtnetit  In,  of  delivery,  oi  value 


Judgment  ol 

Judgment  irfvalue  of  goods  In. , 


judgment 

notico  ol 

Judgment  tor  costs  only  In . 

action  on  bond  In 

Judgment  ot  return  In,  agali 
writ  of,  suit  coniroene«n)y 

form  of.  bow  prescribed . 
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It  be  brousbt. . 

■AdftrTtto 

servlca  ol 

action  o(.  Injustice'!  court. , 

execution  lb,  wtaen  return^ 

how  dainuea  and  value  ui 

of  bCMtl  dtMndned.  how  governed 

writ  at,  BulM  btfora  Justice  nuy  b«  Instituted  b; . . 

wben  luatks  to  Inue 

when  to  be  diBmlMed 

when  retumable 
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REp8rT: 


notice  o(  filing  or 

exceptions  to  conclusions  ot  law  Id 

cooOrmBtlon  or  ■ettlng  ulde  ot 

ot  auditors,  to  be  made  b;  majority 

may  be  compelled 

recommittal  ot 

may  be  used  as  erldeoce 

■    may  be  Impeached,  etc 

to  court,  ot  sales  ot  Itmd  devised  without  power  d 
ot  commissioner  In  Bamlsbment.  amendment  of , . 
ot  admeasurement  ot  widow's  dower 

oonflrmation  ot 

ot  commlsskineis  on  iNutltlon 

setting  aside  ot 


of  lAleot  landslnpsTtltion!'!! .!!'. 
ot  assignee  tor  benefit  of  credltots,  w 


a  filed.. 
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ot  executor,  etc.,  ot  mortgaging  eetate . . , 
ot  trustee  on  mangaglng  eetate 
REPORTER  OF  SCPREME  COURT: 
copies  ot  opinions  to  be  delivered  to 
appointment  ot 


REPORTS  OF  CASES; 

ot  other  states,  admitted  In  erfdence 

REQUESTS  FOR  INSTRUCTION; 

when  submitted 

argument  on 

wnen  deemed  refused 

RESCUING  PROPERTY: 

m^  be  punished  as  contempt , 

RESIDENT  OF  STATE: 

vhere  suit  by,  may  he  commenced .   . . 
RESIDUARY  lEOXTEEr^^^ 

bond  of  eiecutor,  etc..  as 

RESISTANCE  TO  PROCESS: 

punishable  ss  contempt 

RESOLUTIONS: 

printed  copies  of.  admissible  In  evidence 

ol  city  or  vlUftge,  evidence  Ot 

RESTITUTION: 

of  amouDl  collected  on  judgment,  award  ot 

Olptemises,  Judgment  ol.  In  (orclble  entry,  etc. . 
how  made ,. 

writ  of.  In  ejectment,  to  Issue  Irom  cdrculV court.'. 

In  forcible  entry,  etc 

In  summary  pToceedlngs 

RESTRAINING  ORDER: 

when  Judge  may  make,  on  Sundi^'.  etc 
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RULE: 

tor  pBTment  ol  eo«U.  etc..  puolihment  For  nesleet  oC 

to  return  procesa,  contempt  lor  disobedience  iEo 

of  court,  when  eenl  not  to  be  affixed  to  cetllBed  copy  of . . . , 

requlrlnc  perfection  of  ipedal  ball,  entry  ol 

for  attadunent  agalnit  alMrill 

reaulriiiK  defendant  corporation  to  plead  to  quo  warranto  ■ . 
RUCE8  AND  REGULATIONS: 

ol  board  ul  law  eiamlnen,  approval  ot 

relative  to  moneyi,  etc.,  deposited  In  bank 

to  be  entered  In  minutes  of  court 

RULES  OF  EVIDENCE: 

In  eleclmeDt,  not  affected  by  section 

RULES  OF  PRACTICE: 

duty  ot  nipreme  court  to  establish,  ■ 

wbeo  drciut  c 

supreme  ( 
RULING: 

formal  eicepllon  U 


:iut  courts  may  m 
court  to  adopt  cei 


SABBATH: 

obserren  of  serenth  da;  as,  wbeo  not  compelled  t< 

Justice's  court 

SAINT  MARY'S  FALLS  SHIP  CANAL: 

proof  of  records,  etc,  of 

SALARY: 

ol  justice  of  suprme  court 

of  supreme  court  clerk 


ol  d^uty  clerk . 


state  reporter,  how  paid. . 


bow  paid 

ol  circuit  court  derk  appointed  by 

of  iud^  ol  probate,  bow  based . . 


mlaimum  of . , 


}t  atenograpber  toi  pro 
BALE: 
ot  property,  wbeo  elrcu 
ol  real  estate  by  clrcuil 

ol  land  bf  drcult  court  commlsaloner.  conflnnalloa  of . . 

eipensea  of 

notice  of 

bow  conducted 

collection  of  fees  for 

A  mortgaged  premises,  may  be  decreed 


not  affected  by 
on  foreclosure , . . 
redemption  from 


VipllcSilloa  of  proceeds  of. . 


:.,  report  of  agreement  tor. . 
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BEAL: 
ol  mipreine  court,  evidence  of  what 

tooootlDUe  iDiue 

of  probate  court 

procuremeDl  ot 

poMcailoD  ol 

courta  tuiTlag,  to  be  courts  ot  record 

of  court,  procurement  ol  new 

eipeoae  ot 

expenie  of  new.  for  certain,  p&ld  by  atata 

when  not  to  be  affixed  to  certified  copy  of  rule  or  order. . . 

proceaa  to  be  ae»led  with 

device  affixed  b j  way  of,  evidence  of  nrelinf 

certlDed  copy  lo  be  attested  bs... 
to  be  preaumptlve  evidence  onljr  ol 
corporation,  ela,  may  have 

writs  Of  babeu  corpus  or  certiorari  to  be  under 

certificate  of  probate  ol  will  to  be  attMted  by 

SEARCH  WARRANT: 

for  official  books  and  papers 

SEAT  OF  GOVERNMENT: 
one  Justice  of  supreme  court  to  be  at,  at  all  tlmee,. 

ptoNite  court  held  at 

SECRETARY: 
ol  board  of  law  examiners,  election  ot 

examination  papers  kept  by 

certlflcate  of  proHclency  b? 

SECRETARY  OF  STATE: 
to  be  filed  wllh,  bond  of  supreme  court  clerk 

oath  ol  stale  reporter 

copy  of  judgment  of  ouster  o 

to  publuh  notice  of  ludnoBot 

dcecrlptlon  of  probate  seal  delivered  tc 
when  lo  plead  or  aovwec  to  proceet. . . 

agalnsf  lorelen  ccrporattoo 

payment  ofleeto 

Bfainat  eorporatloni,  etc 

to  be  made  in  duplicate 

fee  paid  to,  taxed  as  coata , 

8ECURITIEB: 
when  taken  in  name  ot  clerk  of  court . 

clerk  to  keep  account  of 

when  to  vest  In  nccesBor  of  clerk 

rules  and  rerulatlont  relating  lo 

SECURITY: 
or  ball,  attomer  not  to  become. . 
may  be  demanded,  before  levy  ol 
for  restitution  ot  estate  delivered  m  <piiiui»u»u>  »■ 

for  eatWactlon  ol  decree  from  ■equeelered  celate 

when  not  given,  dlapoaltton  ol  Bequestered  ealftle 

court  may  require  partlee  In  partition  to  give,  before  receiving 

to  be  taken  In  mune  of  clerk  ol  court 

SECURITY  FOR  COSTS: 

lorelgn  corporation  to  give 

when  plaintiff  required  to  give 

when  motion  tor.  to  be  made 

when  plaintiff  allowed  to  proceed  without  giving .... 
when  now  or  additional,  required 

entry  of  Judgment  against 

In  action  of  ejectment 

tidga  ol  probate  may  require 
utlce  may  require 
ow  undertaken. ..,-.,...-.....,.......- 

In  suits  lor  work  and  labor 

affidavit  of  Inability  to  procure 

SEDtlCTlON; 
Id  action  tor,  not  Decenary  to  prove  loM  of  service . . 

who  may  brine  action  for 

not  necessary  to  prove  relatlooahlp 

party  entitled  to  services  may  bring,  tor  loss 

CLECTION  OF  EXEMPTION- 
'S seized  on 

aDimals. . 
lad,  on  salt 

deby  oOicet 

m  sale  of  leasehold  Inlenet  on  execution . . 
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SELECT  SCHOOL: 
proTlaloiu  toi  Toluntuy  dlaaolutloa 
proTtalo —  ' " —  '"  "' 

SENATE; 
when  offlcecof. .... 

SEQUESTRATION; 


itotIrIoiii  lor  pmoeBdloii  In  cbsooBr;  icajiiit,  c 

liable  to  mireat  on  cItU  procan. . 

0?  eeMle,  enforcement  at  decree  b; 

■ecurlty  lor  eatfatutloD  of  decree  from 

dlspoafthm  of.  wbeo  lecuiltj  not  glveo 

of  property  of  coiporttlan 

SERVICE  OP  PROCESS: 

Aerill.  etc.,  niLy  require  »ld  In 

how  made 

E  root  of 
._..^ 


U  proceM,  when  not  to  be  nude. . 


from  court  ol  record,  where  maj  be  made . . 

of  subpoena  for  witncsi 

of  copy  of  attadiment  and  iDTcntoiy 

In  ejectment 

of  wilt  of  babeai  corpus 


of  process  by  person  authorized  by  juatlce 

not  to  receive  fee  lor 

11  ag^nst  Joint  dtfendante  In  Justice  courts. . . 


a  coriKtTatloiis,  etc. . 


.jt  of  Justice's  court 

return  of 

of  BubpoMia  lor  wltneasee. . 


of  warrant  tor  garnlilne. . 


of  nmlsbeew 
SET-OFF: 

when  claim  ot,  not  barred 

In  what  casta  allowed 

In  actlOM  against  all  parties  to  bin  of  eicikaiige.  etc. . 


when  amount  ot,  equals  or  la  less  than  piaJntUTs  demaiid ,  . . 

In  fuita  bioufbt  by  executon.  eta 

Judgment  in 

puUntUI  not  allowed  to  discontinue,  when  deleodaot  pleads . . 
allowed  In  equity. , 


of  executions 

may  be  claimed  b:  „ 

of  penauient  improvements  In  (rial  oc  euggeetion  of  damoKea. . . 
of  plaintiff's  taxed  costs  against  buildings  and  improvements. . 
of  mutual  debts  between  anSgnor  and  ciedltoi . . 
reduction  of  claim  by,  evidence  -•  * —  ' — " —  ' 
against  claims  egalnet  eetatea . , 
when  defendant  to  file  bill  ol  pari 
when  allowed  In  Justice's  court . . 

notice  of 

Judgment  In  case  of . . 


>r  taxation  of  costs . . . 


SETTLEMENT  OF  EXCEPTIONS: 

cireuitjudge  may  allow  time  " 
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SEVF.NTEENTH  JUDICIAL  CIRCUIT: 

to  be  three  judEca  in 

SEVENTH  DAY: 

observerg  of,  wlien  not  compelled  to  defend  In  lustJce's  court,. 
SEVERANCE  OF  ACTIONS: 


In  building  and  loan  assodatlonl,  exemption  of ,  from  execution. . . 

In  corporations,  levy  rf  a ' 

"'"'  ■■"  '  " M  debtor. 


held  by  judgment  <febtor.  certlfi^te  of 

order  restraining  transfer  ol 

attachment  of 


SHERIFF: 
when  la  provide  suitable  place  for  hohUiic  coun . . 
court  to  Mtermlne  DumbK  at  dcvutke  of,  necen 

to  be  oUcer  of  dccult  court 

to  be  ameniblo  to  court 

may  be  punltbcd  for  diaobaUence  or  il<f Milt 

bound  to  atleud  easBloDi  of  eta^^ult  court 

may  execute  order*  and  ptoe«M  ^  court 

not  to  vipear  aa  attome;,  etc 

ma;  reqiAre  aid  in  tervlce  of  proc«B,  «tc 

wbcn  may  take  power  of  county 

when  cteik  to  notify,  of  drawing  juron 

duty  of,  to  attend 

Uita  of  iuron  to  be  oertlfled  and  dellTered  to 

to  notify  penons  drawn  a*  Mtit  luron 

to  nulie  proper  return  to  drcull  court 

wben  mu  be  punWied  tor  contempt 

wbiD  to  brine  up  party  to  answer  tor  contmpl ,  ■ 

duty  of.  on  arrcat  on  attactuneDt 

return  of  attachment  by 

Umllatlon  of  action*  •gu"<< 
acrrlce  by,  of  writs  of  ca) 
to  return  tbat  defendant 

■UTlce  of  process  upon 

duty  of,  to  eerre  and  return  process. 

re  procsaa  upon  under^sberiff  or  dqiuty 

41 M  nrocees  by,  at  eqtlratton  of  letm 

.— „  _it  liable  tor  lll%al  uteet  on  cItU  process 

amendment  ot  returns  of.  In  matter  of  form 

wben  to  appretiend  wllaeea 

warrant  to  commit  witness,  directed  to 

executed  by 

iniereat  of.  In  case,  not  cause  for  cballeoge  to  ariar  of  jurors . . 

to  summon  struek  Jury 

to  return  names  summoned 

penalty  for  neglect  of,  to  eiecut«  process 

to  attend  Jury 

to  indoise  time  of  receipt  of  execution „  , 

of  different  counllce.  Issue  of  executions  to 

when  to  chuee  deifendant  In  euatody  vltb  execution 

adjournment  by,  of  s^e  on  execution 

not  to  purchase  real  eatate  on  sale 

wben  not  to  sell  equity  of  redemption 

rule  to  require,  to  perfect  spedalball 

for  attachment  aealnst.  affldaTit  tor 

proceedings  on 

judement  asalnst 

eiecullon  on  Judgment  Malnst 

when  may  p«feaS  special  ball 

execution  aealnsl  body  of  defendant 

duty  of,  to  execute !!...!!!!!!!!!!!!!!!!!!!!!!!!! 

when  may  retake  defendant  Into  custody 

bond  to,  for  liberty  ol  Jail 

defense  In  suit  brougbt  on. .--,-..........  ^ ...  ^ 

whenloamlgn 

when  may  commit  prisoner  to  close  confinement  In  Jail 

may  pursue  and  retake  escaped  prisoner 
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action  acalngt.  defense  to 

penalty  Tor  connlTing  at.  etc 

forfeiture  of  office  by 

Judmenl  for.  in  action  on  bond 

evidence  of  daroages  from 

p^ment  of,  for  board  and  keeping  in  jail 

attachment;  command  to.  of  writ  of. 

executlrai  of 

replerln,  execution  of  writ  by 

appraisal  by,  of  property  taken  on 

to  sominon  defendant  in 

to  return  writ  of,  etc 

discharge  of,  forllabUlly  of  surellea  In  bond 

to  hold  bond  of  plalntill  for  bencdt  of  defendant  In 

when  liable  lor  BufflcJency  of  niietles  In  tMMid 

remedy  of  sheriff  on  bond 

duly  of,  on  execution  in 

of  other  county,  service  of  execution  a| 
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SHERIFF.— Cnntinued. 

issue  of  «rlt  ot  poaseaslon  to,  . . 

torcible  entry,  etc.,  lesue  of  won 


wben  def eodanl  Tn.  to  Temain  lii  custody  of 

Uaue  Id.  of  auHUDOoB  In  aumtuary  proceedIns> 

rs  re(«lved  for  peD&ltl«s,  etc. . 


collection  from,  o ,_.    ... 

detaulting  jurors,  to  serve  order 

lo  eoKect  fines  Imposed  on 

collection  of  fines  on 

return  of  proceedlnee  on  collection 
proc«^ln^  Bgolnst.  for  neglect  to  b' 


leglect  to  bring  up  person  on  habevp 


jrcalloi 

._.  of  warn 

representation  to.  of  Inability 
to  make  desire  known  to  '" 
to  have  prisoner  present  > 


if  habeas  corpus,  e 


iBtion 


penally  for  receiving  greater  fees 

liability  for  refusal  to  perform  services. . 
not  to  lake  greater  feeB  than  allowed... 
fee  not  to  l>e  laied  for  services  not  rendi 

may  serve  eiecution  against  gaiiiisliee. . 
ONATURK: 

proof  of " 

ONATURE  C 

LVElTccSl?! 


<H9c«r8,  vrltnesses  and  Juron  to  receive  only . . . 


[STER: 
[TTINOar 


,  to  be  public,  etc.. 


SLANDER: 

limitation  of  actions  for 

"  !e  in  Justification,  effect  oi 


words  imputing  wsDt  of  chastity  to  female.  M  fubject  penon  U 


Justice  to  have  no  cognizance  ol  ■ 
SPECIAL  ACTIONS: 

how  commenced 

SPECIAL  ADMINISTRATOR: 

when  to  be  appointed 

no  appeal  from  appointment  of  ■ . 


to  deUVer  effects  lo 
SPECIAL  BAIL: 
recognizance  of, 
where  filed.. 


'  administrator  ■ . 
before  whom  taken 


exceptions  to.  how  taken 

how  may  Justify 

If  Dot  put  in,  ball  bond  lo  be  aaslgned.. 

default  In  not  perfecting 

~  '     '     '  'allure  to  put  In.  filing  of 


when  i^erlff  may  pwiect , 

when  entitled  to  verdict  In  suit  ac^ust 

relief  ol,  on  death  ot  defendant 

may  surrender  defendant 

proceedings  on  surrender  by 

'ir  of  defendant  in  exoneration  <d. . 


IMiwen,  duties  and  aecurltr  ol 

no  appral  from  appointment  of 

SPECIAL  INTERKOGATORIEG: 

to  KitmlBbee'i  dlsdonire 

gkralBhee  to  be  serred  witb 

ftnswer  of  sarnishee  to 

failure  of  rarnlabH  to  umrer 

SPECIAL  JURY: 

when  order  for.  msT  be  had 

notice  of  Btrlklng  of 

mode  of  Btrlklug 

letum  of.  br  cleric 

ihertn  to  niDunon 

how  formed 

SPECIAL  MATTER  OF  DEFENSE: 

may  be  given  under  general  Isaue 

in  replevin 

Judgment  agalnit  lainlahee 

to  suReMion  of  donugee 

moT  be  given  under  gener^  iBsue  In  action  t 
SPECIAL  MOTIONS: 
juilJceof._uigreme_«>url  to  regulate  practice 


L  Pi£aB  in  BAB: 

abollriied 

SPECIAL  PROCEEDINGS: 


_provlded  for  in  certain  acts, 
SPECIAL  QUESTIONS: 
when  mo;  be  put  to  lury.. 
number  and  character  oI . . 
when  to  control  general  vei 


>t  deetned  replied . . 


SPECIAL  TERMS: 


SPECIAL  VERDICTS: 
supreme  court  to  regulate  and  prescribe  practice  ■< 


tn  jury  ln»l._  .._ 

__  je  filed  and  entered .  , 

when  lo  control  general  verdict 

SPECIFIC  DEVISES: 
wben  exempted  from  apportionment  of  child's  slian 

payment  of  debts,  etc 

SPECIFIC  PERFORMANCE: 

bill  to  compel,  where  filed 

of  contracts  of  deceased  peraona,  etc 

of  land  contract,  when  probate  court  may  decree. . 

by  executor,  etc.,  petllioii  for 

hearing  on 

appeal  from  decree  of ,.,...... , 

record  ol 

bill  In  equity,  may  be  filed  for 

death  of  person  lo  whom  to  be  ntade 

by  guardians ,  ,  .  . 

SPENDTHRIFT: 

partition  of  joint  estate  of 

deflnlllon  ol 

wben  contracts,  etc..  by,  utterly  void . . 
guardian  for,  record  of  proceedlngt  '  — 

allowance  for  defense  by 

to  have  custody  of 


probate  eourl 
ITATE: 
name  of.  unn 


may  decree  conveyance  of  real  estate  by . . 
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board  tn  control  of . . 
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STATE  REPORTER : 
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BxpeoBOi  at,  lot  clerk  Mre 

upon  lemovBl  oi  ralgnatlon,  successor 

&nd  papflrfl  of ,,,--....-...- 

STATE  THEABURER; 

wiUTMit  upon,  tot  nalB  reporter's  saUry 

to  pay  Boluy  of  crter  and  assistant 

payment  to,  ot  flue  loi  disobedience  to  p««niptory  muidainui . 
.  _.  A —  '%io  quo •- 


o  hava  li^t  to  books 


payment  of  fliia  to,  1 

STj^E  TREASURV: 

pi^ent  ot  fees  moi 

feu  ooUected 


monthly  li 


y  deik  ot  supreme  court,  etc.. 
t  crier  to  be  paid  Into  state 


auditor  general  to  Issue  i 
■"nii™"  ot  seals  tor  certal 
t«  ot  partition  si 


STATUTE: 

hoiT  pleaded 

STATUTE  OF  LIMITATIONS: 

of  actions  

proceedings  tor  partition  not  to 
STATUTORY  ISSUE: 

'>r  trial  of  gamlsbee's  liablllt]'. 


irant  on,  lor  circuit  JudBe'i 

courts  paid  from 

;piild(rora 


tvive  cbdins  bkrred  by. . 


trial  ol 


judement  anlnst  nlaintin  oi 
STAY  OF  EXECUTION: 

bond  tor,  by  writ  of  error.. . 
8TAY  0"  ■'' ■■■ 


until  order  tor  dlscoveiy  ot  books,  etc..  complied  witb,. . . 

supreme  court  to  regulate  practice  In 

supreme  court  may  prescribe  canca  wbere  circuit  court  may  grant 


against  sberlfl 

on  Judgment  against  she 
at  law,  against  corporation 
pending  review  of  adierw 
on  appeal  from  motion  to  i 

on  appeal  In  cbanceiy,  bond  tor 

tot  taking  chanceiT  appeal,  bond  toi 

no  bond  required  nx»n  state  on  order  for. . . . 

on  Judement  tor  sheriff  tor  ocape 

on  abatement  ot  private  nuisance 

at  taw,  power  of  chancery  court  as  (o 

STEAM  RAILWAY: 

__8errlM_ot  fnocess  upon  corporation  operating. . 


tees  oi,  county  clerk  to  account  to  treMUrer  tu . . 
wbat  deemed  original  cases  as  to  payment  ot. . . 

transcript  ot  notes  ot,  laxcil  as  costs 

charge  to  jury  to  be  taken  by 

aTIFULATlON ; 

tor  transfer  of  cause 

as  to  county  for  transfer 

for  taking  teelimoDi 

tor  compensation  of  referee* 
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BTOCKHOLDERB: 

whan  ummiMlt  mar  t>e  ai*Jiit»Jited  ssslnlt 

enforcement  of  indlTldual  liability  ol 

leT7  on  shBra  of 

Kttacbment  of,  at  latenai  In  corpontion 

ot  certkin  corporations,  whea  vanj  (Ue  blU  to  wind  up 

wh»t  bill  to  state 

of  corporation,  not  neoeasary  party  defendant  to  wlndinc  u| 
praceedlngB 

proceeding!  aninit  bank  by 

entorceoieat  Ot  ItabUlty  of 

when  may  be  compelled  (o  par  amount  due  on  stock 

of  bulk,  enforcement  of  llaoilfty  of 

bill  against,  for  enforcement  of 

wben  may  be  made  parttee  to  proceedings  against 

decree  of  amounts  payable  by, .-. 

BTOCKB  AND  SECUKFTIES; 

wben  taken  In  name  of  clerk  of  court 

clerk  to  keep  full  accoimt  of 

wlurn  to  Test  In  successor  of  clerk 

Judge  to  make  rule*  relating  to 

STREET  RAILWAY: 

service  of  procets  on  corporatloiu  operaUng 

STREET  RAILWAY  COTitPANY: 

sulM  uabut,  where  cammeoced 

STRUCK  JURY: 

when  may  be  bad  In  circuit  court 

notice  of  striking  oL 

mode  of  striking 

return  of,  by  clerk 

■herllT  to  summon 

striking  of,  when  clerk  is  interested 

expeose  of  striking . .-, 

of  drCuH  courts  lo  chancery 

of  process  from  courts  of  record 

SUBPOENAS: 
tor  —"I power  of  courts  to  issue 

to  prove  lest  records 

service  of 

In  forcible  entry,  etc 

power  to  issue  m  forcible  entry,  etc 

appearance  may  be  compelled  before  arbltraton 

at  examination  of  fraudulent  debtor 

authority  of  clerk  to  sign  name  of  Justice  to 

Justice  may  lasue 

validity  of. 

service  of 

BUBSCRIBINO  WITNESS; 

when  not  neceesary  la  call 

wben  probate  may  be  granted  on  testimony  of  one 

wben  Done  of,  redde  in  state 

proof  of  handwriting  of 

SUBSTITUTED  SERVICE: 

of  prooons.  wbm  and  how  made 

of  belra,  executors  or  administrators  In 

of  parties.  In  case  of  dlMolution  of  corporation 

of  olBcer.  suit  at.  continued  by 

SUFFICIENCY: 

of  sureties  in  bond  on  Injunction 

of  atBdavit  for  writ  of  attachment 

SUFFICIENT  CONSIDERATION; 

aeal  only  premunptlve  evidence  of ^ 

8UOGEBTION: 
of  substltutloD  of  party  to  action 

upon  record,  when  copy  ot,  to  be  served 

when  party  may  plead  to 

trial  and  Judgment  on 

non  suit,  or  Judgment  ot  non  pre 

of  death  or  pialntm,  entry  of 

of  claim  by  executors,  etc.,  to  meene  profltt 

SUGGESTION  OF  DAMAGES: 
when  not  to  be  tiled  In  continuation  of  Judgment  againx  a 

poratloD 

In  ejectment,  when  to  be  Hied 
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8UQ0ESTION  OF  DAMAGES.— Co  Rfinusil. 

notice  to  be  attached  to , 

delendant'*  plea  to 

□otice  oT  special  matter  of  defease  to 

wbst  defendant  mmj  ahow  od  trial  of 


of  damasea  on  tilal  of 

be  eatablulied  and  mar  be  controverted  oi 


Plea  of  eeneral  Issue  to. . . 
determination  of  Isniee  on 
execution  on  Judsment  on 
IIT: 

what  not  to  dlaconHnue. . . . 
f ,  to  proper  side  of 
oQoflM--  '- 


tor  pBTtitloo  of  lands.  Institution  of. , 


BUIt  FOH  I 

It  discontinued,  plalntUI  to  pay  coats. , 

appeal  of  ajir  of  portlea  to 

SUITS  IN  ^ANCERY: 

conduct  of.  after  dealb  of  iudce. 

SUITS  IN  EQUITY: 

set-off  allowed  in 

SUMMARY  PROCEEDINGS; 

to  recover  poieeMlon  o(  land 


determlnatloii  In,  at  amount  due  plalDtlS. . 

auMMONS: 
ortdnal  writ,  fonn  of 


nable.. 


chancery,  when  plaintiff  entitled  lo 

Bt  law  or  In  chancery,  bow  aened 

on  return  of.  defendant  considered  In  court .  . . 
Issue  of  attochmant  In  action  commeDced  by. , 

In  forcible  entry  and  detainer 

-  -J  proceedings.  Issue  of . , 


__.J,'3 

In  Bult  for  partition 

In  quo  warranto,  service  of 


corporation  to  answer  quo  warranto. , 


niltB  before  Justice  may  be  hi , 

iutborlty  of  clerk  to  sign  name  of  Justice  to. , 
when  first  prDceas  in  Jusllce'i  court . . 


when  retumaUe,  In  case  of  non-resident  of  county. . 

return  of  service  of 

garnishee,  affldavit  for 

when  to  be  Isnied  against  gamlabee 

when  made  returnable 

I^nst  gamlshee.  after  mo 
BUNDAYi 

BUPERfNTEND^T  OF  POOR:" 

how  causes  prosecuted  for  or  sgainst. . 

sprvico  of  process  upon 

when  may  petition  for  piatdlan. . 

considered  OS  interested  In  t 

SUPERIOR  COURT: 

salary  of  Judge  of 

addltioiuil  compensation  for 

ndjoiirnment  of,  from  day  to  (tay,  on  failure  of  Judge  tc 
-SUI'ERSED''"'- 


n  estate  of  ward . . 


. (T  of  SI. 

lo  subsequent  appli 


in  for,  . 


^n  order  for.  absolutely 

penally  for  subsequent  ^plication  for 
when  to  Issue,  to  dlsrhaige  defendant 
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SUPERVISOR: 

wilh  clerk,  to  msks  Has  of  jurora 

dellTet;  to.  ol  trariacript  of  JudEinent  against  township 

to  ftdd  amount  of  Judgment  lo  township  liut 

penallj  tor  neglect  or  refUBa]  by 

when  to  assess  amount  ot  Judgment  agkloBt  Tillage 

treasurer  of  school  district  to  cerllf;  JudgmeDt  to 

when  party  otiialning  Judgment  ma;  ale  certUlcate  ot  Judg- 

when  to  assess  amount  of  Judgment  against  district 

dutj  of.  to  prosecute  for  penaltr  or  forfeiture 

duty  of  township  Dtncer  to  give  notice  to 

when  lo  notify  pTosecutlng  atloniey  ot  penalty  oi  forldlure. . . 

when  may  petition  for  guardian 

SUPPLEMENTAL  PLEADINGS; 

how  filed 

SUPPRESSED  WILL: 

establishment  of 

SUPREME  COURT: 

organization  and  powers  of 

of  whom  lo  consist 

Justices  of.  how  chosen 

prceenl.  to  continue 

salary  ol.  how  payable 

one  to  be  al  seal  of  government  al  all  limes 

when  to  pay  own  traveling  sxpeoses 

to  take  constitutional  oath 

aufhorlied  lo  employ  help 

not  to  practice  in  any  court  of  state 

to  discharge  person  unlawfully  arrested  on  civil  process 

recognizance  of  special  bail  before 

Jurisdiction  and  powers  of 

when  parties  entitled  to  oral  hearing  In 

powers  «jid  duties  of  chief  Justice  of,  to  devolve  upon  whom. . . 
to  be  lour  annual  terms  of 

to  be  beld  In  Lansing 

special  or  adjourned  terms  of 

to  have  super! ntendiiig  conlrol  over  Interior  courts 

lo  have  lurisdiction  of  matters  brought  up  by  certiorari  or  writ 

Jurisdiction  of.  of  matters  brought  up  by  certificate  ot  circuit 

Judge. 

of  case  made .,..,..,....,,,........ 

power  ot,  to  issue  various  writs 

appeLalB  Jurisdiction  of 

when  not  to  decide  case  on  points  not  raised  or  argued 

argument  of  counsel  in 

duty  of  clerk  ol,  when  Justices  do  not  appear 

when  clerk  of,  to  adjourn  without  day 

duly  of.  to  establish,  amend  and  revise  rules  of  practice 

how  write  anri  procMS  ol,  styled 

authority  of,  lo  prescribe  forms  of  process 

books,  papers,  etc.,  power  of,  tO  compti  production  of 

to  preecrlbe  esses  in  which  discovery  may  be  made 

costs  of  proceedings  for  discovery  In  discretion  of 

petition  Id,  to  compel  production  ol 

when  may  vacate  order  for  discovery  of - 

slaying  proceeillngs.  until  order  for  discovery  complied  with  , 

power  of,  lo  compel  discovery  of.  how  limited, 

may  nonsuit,  elc  for  refusal  to  obey  order  for  discovery  of. . 

to  r^^ilale  and  prEScribe  practice  in  certain  cases 

power  of.  lo  prescribe  cases  where  circuit  courts,  etc..  may  stay 

proceedings 

when  Justices  of,  equally  divided 

seals  o(,  to  continue  in  use 

may  call  upon  parlies  to  testify  orally 

may  provide  tat  similar  practice  in  clicuit  courts 

declsfoiiB  of.  to  be  In  writing,  etc 

to  be  filed  In  office  ol  cierk  

copies  thereof  to  be  delivered  to  reporter 

opinions  to  be  filed  with  clerk  of 

copies  of  opinions  lo  be  delivered  to  reporter  ol 

may  appoint  derk 

to  fix  expenses  lor  clerk  biro 

to  approve  appointment  of  deputy  clerk 

to  Bi  salary  of  deputy  clerk 
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additional  bond  ot  el«rk. . 


SUPREldE  COURT,— C«U.na*J. 

to  appdnt  niirait«[ 

to  ^iprave  state  reiKirter's  bond . 


Bi  derk  hire  ot  si 
nay  appoint  c  ' 

crlcr  to  serve  oiders,  procesB  and  writs  of 

certification  ot  SndlDcs  to,  ot  qiuUDcatlona  a  attomej'  apply- 

lOE  tor  admlaalaii 

admlsuan  b;,  ot  attorney  topncllce. . . 

may  direct  meetings  ot  boanTot  law  eii 

to  vprove  rulee  and  ragulatlons  ot  boani .  ■ 

who  may  be  admitted  by,  to  practice  law 

certificate  ol  person  admitted  by  circuit  court  tc ._.... 

person  licensed  to  practice  as  attorney  In,  authorized  to  practice 


SSr^ 


suspend 
prescribe  r*Btrl 
lay  forbid  interterence  of. 


to  prescribe  jurisdlctlan  of  circuit  courts  In  certi^n  casea 

review  by,  of  question  of  liability  of  individual  Btockboldei . . , . 

to  prest^be  form  of  writ  ot  replevin 

removal  ol  Judgment  In  camulunent  to 

to  remand  ejeclmen"  —  -■ — '•  — ■•  * "  -* ' — 


It  without  application . . 


., s.  Infotmation  In  nature  of,  filed  In 

when  Issues  on  suggestion  ot  damages  in.  tried  In. . 

when  niM' grant  leave  to  file 

il  to,  fee  for 


leoT  writ  01  ernii. . 


writs  of  certloTBri  to  issue  from.. 

removal  to,  ot  case  made 

chancery  appes)  to 

proceedings  <m 

aimeal  to,  from  ruling  on  motion  to  direct  verdict 

action  ot,  on  motion 

to  adopt  certain  rules  ot  practice 

SURETY; 
on  bond  of  executor,  etc.,  limitation  ot  actions  to 
in  replevin  or  attachment  bond,  when  to  prosecut 
In  replevin  bond,  judgment  against 

action  against 

In  bond  on  InJunctloD,  niSBdency  of 

oScei  authorized  to  take,  may  administer  oath. . . 
" in  Judgment  against  olDcer  and.  how  le 


entry  <d  Judgment  against  appellant  and . . 
on  appeal  bond,  entry  of  Judgmen'  -  — ■-  — 

In  bond  for  liberty  of  jail,  ma 

tn  replevin  bond,  exertion  u 


ment  against . , 


may  surrender  principal , . 


JusiScai 


on  bond  of 

accouQi  oi 

justice's  execution  agoli 

--ennole ■- 

ETY  A 

SURGEON: 

SURPLTJ^" 


to  justify - , 

require  juatiflcatlon  ot 

ol,  on  appeal  bond 

certiorari,  justification  of,  , . 
ofeiecutor,  etc.,  liability  ol. 
secutoT,  etc..  may  support  01 


oppoM  allowance  of 


malpractice.  . 
irtgaged  premises. . . 


of  money  paid  by  gamuitiee  over  judgment,  disposition  01 
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SURRENDEB: 

of  iMeodaDt  hj  qMclal  bkll 

pTooeedinn  on 

ot  defenduit  by  ball  OD  bkll  bond 

of  prlndpal,  by  luretles  In  bond  tor  liberty  <rf  ]>il 

o(  homeMead,  when  mode 

of  premlna  In  MtioD  ntlailre  io  rail  eetftie 

entry  on  premlacB  for  making 

SURVEYOR: 

may  be  appointed  by  commissloneii  on  partition 

eipetiMe  or,  how  paid 

SURVIVAL: 

□t  BCtiona.  prorialons  as  to 

SURVIVING  DEFENDANTS: 

when  suit  may  be  prosecuted  acaiiiBI 

proceedings  wben  fntereel  of  deceaaed  passes  to  other. , 
BURVIVINQ  PLAINTIFFS: 

when  may  prosecute  suit 

T. 
TALESMAN: 

per  diem  aod  mileage  ol 

drewlogof,  to  form  Jury,. 

TAXATION  OF  COSTS: 

supreme  court  to  regulate  practice  as  to 

what  Issues  deemed  origtoal  cases  as  to 

In  supreme  court 

in  circuit  and  municipal  courts 

mSta  teea  ttot  to  i>e  collected  without . . 
of  foreclosure ' 
proceedinga  01 
alSdavUSlte 

eridenoe  recei 

teeapald  tor  c«rtlBed  copies  allowed  in 

real  eatat*  not  exempted  from  sale  for 

repleria  doss  not  lie  tor  property  taken  tor  coUertlon  of. . . 
TECHNICALITIES: 

unneosssary.  abolishment  ot 

TECHNICAL  WORDS: 

use  of,  In  court  record*,  wiita.  etc 

TELEGRAPH  COMPANY: 

TELEPHONE  COMPANY: 

suit  against,  where  commenced 

TEMPORARY  ADMINISTRATOR: 

when  may  be  appointed 

bond  of 

jf.'.'j;;::;;;:::;:;::::::;:;:; 

lit  bearing 

le  on  execution 

n  partition  suit 

n,  partition  ot 

.  partition  ot 

defendant  with 

DOWER,  OR  FOR  YEARS: 
remainderman  may  appear. ......--. 

remainderman  may  hnne  ejectment. 
1  FOR  LIFE: 

npartltlon  suit 

id  u  against  reTeralonc 

derman 

TENANTS  IN  COMMON: 

wben  maj  bring  Joint  or  eeveral  actlooB 

redemptlot^  of  snare  of  real  estate  by,  trom  sale  oi 

ejectment  by  one  or  more,  aealosl  co-tenanla 

when  may  take  poeseaaion  otentlre  premises 

parlllion  by,  when  may  have 

controversies  reepecilrie.  may  be  submitted  to  arbitrators. .' 

may  bring  Joint  or  aevetal  actions  lor  recovery  ot  eetate 

widow  as.  with  owner  of  mill,  etc 


iltl«d  taorbltnitora.. 


jt  decided.  

proceed  incB  wheii  Justices 

>.__  gi  j^gij  ju  couiiiif . 

--*  '--»  chMiged. 


>t  MIend  on  Brat  day  ol 


)t  lengtbened  by  (rial 

TESTAMENTARY  GUARDIAN; 
appointment  of,  by  (»ther 


-vmen  attempted  &ppolntiiient  of.  Dot  effective 

tiond  ol 

conaeac  by,  lo  remoTal  of  properly  from  stale 

what  to  Include 

where,  also  executor,  etc.,  proceedings  by  or  eeairut.. . 
TESTAMENTARY  TRUSTEE: 

appointment  ot,  by  probate  court 

Cwera  and  duties  ol 
Qd  of 

when  lo  render  Kcount. ,  . 
Judge  ol  probate  to  require 


•whta  piobate  c 


for  Belllemen 

Biamlne  account 

compel  settlement  of  account  of . . 


J  cited  to  reader  account . . 
>e  required  to  account 


I,  for  Judlcl  j  settlement  of 

judge  of  probate  may  entertain  petition 

proceedlngB  on  petition  of 

realKnatloti  and  dlerbarge  of 

when "^ ■■ 


settlement  of  account  of. . 


0  be  under  oa 

eumlnation  of,  on  oatti . . 
compensation  of 

appeal  from  settlen 


TE8TIMONY: 
to  be  used  In  i 
In  cbancery  a 


t  to  rule  on  trfijectlons  tc 
n  may  be  excluded 
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TESTIMONY.— Ci.nirna.J. 

ntien  may  be  t^en  down 

when  msf  be  retiiined  to  appellate  couri 

wben  mar  be  taken  by  depoutloD,  etc. , 

tftken  by  deposition  de  bene  esse 

bow  iDur  be  taken  under  commlBskm 

power  ol  courti  to  compel  giving  of,  before  « 

taken  by  commission,  objections  to.  wben  deemed  waived . . 

commtsslon  tor  taking,  foe  use  by  ntfereee 

how  may  be  perpetuated 

taken  conditionally,  use  of 

may  be  taken  and  retu  rned  bv  stipulation 

retaking  of.  notwithstanding  deposition  taken 

ot  opposite  party,  as  to  matters  within  knowledge  ot  deceased. . 
of  garnlsbea,  to  be  reduced  (o  writing 

deemed  part  ot  disclosure 

THIRD  JUDICIAL  CIRCUIT: 

to  have  sii  Judges 

THIRTIETH  JUDICIAL  CIRCUIT: 

THIRTY-FIRST  JUDICIAL  CIRCUIT: 

to  be  two  Judges  in 

TIMBER: 

acllon  for  taking,  conimencement  at,  by  attachment 

for  repairing  road  or  bridge,  trespass  tor 

TITLK: 

In  ejertment.  atalements  ot,  to  be  attached  to  pleadings 

evidence  ot.  admlaslhle 

unnecesBary  for  plalnlllT  to  show  entry  under 

when  Judgment  conclusive  as  to 

when  In  question.  In  Juitlce's  court 

when  claim  of,  deemed  admlttwl 

when  claim  of,  appears  from  plaintiff's  showing 

trial  of  case  removed  on  plea  of 

when  does  not  come  In  question,  double  costs  allowed ....... 

wben  In  question  on  one  nut  ot  several  counts 

TITLE  TO  REAt,  E.STATE: 

suits  for  quieting,  unknown  defendants  In 

Justice  to  nave  no  cnguizance  of  actions  involving 

TOLL: 

levy  of  execution  against  corporations  authorized  to  receive. . 
TORT: 

of  wife,  action  against  husband  tor 

court  may  order  jury  trial  ot  actions  ol 

order  (or  issue  of  attachment  In  actions  ot 

TORT  FEASORS: 

joint,  notice  to.  at  action  ot  libel 

TORTS: 

actions  founded  upon,  where  commenced 

TOWNSHIP  CLERK; 

with  supervisor,  when  to  make  Juror  lists 

list  ol  Jurors  to  be  filed  with 

msLy  certify  to  probate  judge  minor's  nomination  of  guardian. 
TOWT^SHIP  OFFICER: 

duty  ot,  to  notify  supervisor  ot  penally  or  forfeiture 

TOWNSHIPS; 

service  ot  process  upon 

Judgment  ■gainst,  how  collected 

TRANSCRIPT: 

of  papers,  records,  etc..  as  evidence 

from  docket  ot  Justice,  as  evidence. 

from  justice's  court,  tee  for  filing 

of  Btenoerapher's  notes  taxed  as  costs 

TRANHCRIPT  OF  JUDGMENT: 

of  Justice's  Judgment,  execution  Issued  on 

affidavit  lor 

duty  of  Justice  to  make 

filing  ot.  In  circuit  court 

trom  one  Justice  to  another 

affidavit  for , 

duty  ot  Justice  to  make 

when  not  to  Issue 

to  he  filed  with  justice  of  other  county 

entry  of,  in  docket  


Bobjort. 

Ctap. 

Btc. 

PlC«. 

TRANSFER: 
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TRANSFER  OF  PERSONAL  ESTATES: 

TKAVELINO  EXPENSES: 
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TRUST: 

TRUST  ESTATE: 

TK08TBE; 

time  allowed  to.  to  qualltr . . . 

ma;  nie  in  own  nune 

partition  of  lands  held  br 

dlvialon  BPd  dMrlbutlon  of  ti 

by  authority  of  court 

br  consenl  of  nutie* 

bow  o»th*  to.  adininlMf 
when  n     '     '  ' 


1b  given  bV . 

rt  may  license,  t 

iwriu  oi,  OH  mortBaslni;  eslau: 

Jurisdiction  of  chancery  courts  over,  not  affected 

under  will,  may  tranafar,  etc..  penonal  MtalM- 

probate  court  to  auihoriie  tnuupfer  by 

IMwer  of  Judge  of  probate  to  apimlnt 

notice  of  appointment  of 

bond  of 

oompensailoD  of 

prosecution  of  bond  of 

prosecution  of  probate  bond  by 

when  may  be  required  to  give  new  bond 

notice  to.  of  requirement  of  new  bond'. 

neglect  of,  to  itfve  new  bond 

removal  of,  for  neglect 

COMs  of  requirement  of  new  bonda  by 

entry  of  date  of  approval  of  bond  of 

wben  niret;  of.  may  be  discharged 

removal  of 

liability  of  sureties  oo  old  bond  of 

1  to  lie  from  order  removing 

uipeal  from  allowance  of  accounts  of 

I  bond  of.  may  support  or  oppose  allowance  of  ai 


535: 


may  appeal  from  decree  of  court ,  .  , . 
Of  gifts  for  religious  us».  when  legal  tl 
JUSTEES: 


of  village.  Judgment  against, 

of  bank,  bCu  to  enforce  liability  of 

TRUSTS  AND  COMBINATItlNS: 

testimony  of  persons  under  act  266  of  IS99,  as  U 

immunity  granted 

TURNPIKE  CORPORATION: 

execution  anlnst.  bow  levied 

duties  and  UabUitles  of. . 

bow  may  redeem  tr 


UNDER-SHERIFF: 

duty  of.  to  Bervo  proceas. . 

service  of  process  upon 

execution  of  proceH  by,  at  eiplratlon  of  teim. . 
UNDIVIDED  INTEKF*''^''- 


'IfeTst^ 


certlflcatea  o(  sale  of. . . 

UNDIVIDED  S^ARE:  ' 

In  premises  In  ejectment 

UNHARVESTED  CROPS: 

levj  on.  Iiow  made 

UNINCORPORATED  BOARDS: 

service  of  process  upon 

UNINCORPORATED  VOLUNTARY  ASSOCIATIONS: 

actions  by  or  against 

service  of  process  on.  bow  made 

service  of  process  on 

UNITED  STATES  LAND  C__ 

ptool  of  papers,  records,  etc.,  of 
UNIVERSlTTf  OF  DETROIT: 

Students  In  law  department  of,  admission  of.  to  practice  . , 
UNIVERSITY  OF  MICHIGAN: 

admission  of  persnns  enrolled  In  law  department  (d 
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UNKNOWN  DEFENDANTS: 
UNKNC^N*  OWNER:' 


rt  cle£.  a 


OQ  bo&rd  of  Jury  a 

In  posIlloD  of  leeumeDtary  tn 
VALUE: 

in  replevin,  Judgment  tor 

how  ucertained  in  JuBtlcti'a 
VARIANCES; 


VENIKE: 

whBnJuallce 
VEKUE: 


liable  lo  Indictmi 


r  rocrupl  conduct  in  rendering. . 


motioii  w. p  -.- 

Btxj  of  pTOOMdlnn  atler.  on  ground  ol  fr 
In  action  on  ofBclsl  bond 


hitonen 


when  plaintifl  entitled  to,  ualoBt  sevemi  deFendanU. . 


-  - -d  to,  agaio 

, I,  when  verdict  to  alale  claim  of  each  defendant  In 

wnen  plaintiff's  right  eipire*  before  trial 

agalnat  corporation  after  eiplrstlon  of  term 

tot  person  (ulng  out  mandamus,  effect  of 

wben  not  to  be  set  aside  or  reversed 

act  for  entry  of  Judgmenl.  notwithstanding 

no  power  of  setting  ^de,  in  Justicr'~ ' 


liow  wblcb  defendants  ai 


I  liable.. 


VERIFICATION; 

of  answer  of  stockholder  to  petit 
VESTED  FUTURE  ESTATE: 


view"(Jf  pr^m1sI;s"'^ 

by  Jury,  wben  may  be  ordered . . . 
expenses  of,  taxable  aa  costs. . . 
VILLAGE  ORDINANCE: 

how  pleaded 

VILLA  (i  EH: 

service  of  proceea  upon 

proof  of  ordinances,  etc.,  of 

Judnnent  agalnat.  haw  coUected. . 


>y  statute,  not  impaired  by  powers  of  chancery  cc 
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VOLUNTARY  APPEAKANCE: 

Miita  before  justice  maj  be  loetltuted  by 

VOLUNTARY  DIS60LTJTI0N  OF  CORPORATIONS: 

proceedliin  on 

VOLUNTARY  PAYMENT: 

~ case  out  ol  statute  of  UmiUtiadB 

W. 
WAIVER: 

of  objections  to  teatlmoi^  taken  b;  deposition 

of  pbyBlclBD's  privilege  of  testltrlug 

when  belrs  deemed  pereonal  repiesentatlves  for 

of  notice  to  foreign  consul  of  application  tor  letten  teatunen- 

WANT  OF  CONSibERAfldN: 

wbea  amy  be  shown  In  defense 

whan  may  be  piTen  In  Bvldence 

when  notice  of  partial,  to  be  given 

WARD: 
of  court,  wben  Incompetent  deemed  to  be 

when  Infant  deemed  to  be 

when  hifant,  Idiot,  lunatic  or  Incompetent  deemed  to  be. 
guardian  of,  to  pay  debts  and  expenses  of 

to  settle  accounts  and  receive  due  to.  etc 

when  to  represent,  In  legal  proceedings 

to  manage  estate  of.  frugalTr 

to  apply  income  to  tupport  of 

when  ma;  sell  real  estate  lor  support  of 

piooeedlngs  on  embeailement  of  estate  of 

when  non-resident  of  state,  bond  ot 

eaUte  ol,  within  state 

wtien  may  conOns,  for  treatment 

when  to  report  condition  ol 

appointment  of.  In  county  of  retidence 

i£fy  puictaase  real  eatate  lor  beneBt  of 

fuardlan  and,  residents  of  other  state 

consent  of  testamentary  guardian  ot.  to  removal  ol  propertf 

who  considered  interested  In  estate  of 

application  of  proceeds  of  sale  of  estate  of. 

Inveatincnt  ol  proceeds  of 

WAHHANT-. 

for  abatement  of  private  nuisance 

for  appraiaemeni  ol  eaiate.  revocation  of,  etc 

of  appointment  ot  conunissiooers  to  partition  eMate 

for  assignment  of  dower 

WARRART  OF  ARREST; 

to  apprehend  witness 

to  whom  directed 

ol  commitment  ot  wltitess  for  relusal  to  answer 

how  executed  by  sherllT 

Id  forcible  entry  uid  detainer,  issue  ot 

execution  ol 

wben  defendant  to  remain  in  custody  on 

In  lieu  of  habeas  corpus,  etc 

when  may  order  arrest  ot  |>eiBon  detaining  parly 

execution  of 

disposition  ol  person  arrested  on 

by  wnlcb  party  Is  detained,  refusal  to  deliver  copy  ot.  ..... . 

of  commllmeni  for  not  delivering  olDclal  books  and  papers. . 
to  arrest  In  civii  suit,  application  for 

wben  may  Issue 

execution  oi , 

proceedings  on  

lor  neglect  to  deliver  will  to  probate  court 

to  commit  person  suspected  ot  embezzlement  of  property. . . . 

suits  before  Justice  may  be  Instituted  by 

return  of  service  of 

civil,  when  plalnlirr  entitled  to 

to  whom  directed 

command  of 

service  of 

determination  ot  cause  on 

adjournment  on 
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WARRANT  OF  ARREST.— C<ml>>»Md. 

bond  oo  Mljouniment  on 

when  defeDduit  mtr  be  dlscbuied 

wben  Justice  to  lame,  (or  Hftmlihee 

coDunukd  of 

■errlceand  retum  Ot 

tot  eoatoapt.  wImh  Justice  to  lame 

ot  comniltmeDt  tor  contempt,  wbat  to  staUi 

WARRANT  OF  ATTORNEY: 

when  unneceeuiy  to  file 

WASTE: 

lurlsdlctton  ot  courts  ot  ch&noer?  over 

laJuDctloiu  to  stay  (ud  pisveat 

cMOtnltted  oa  Undi  attei  iojunctlon.  Included  In  duoages.  . 

action  tor,  by  purchaaer  on  execution  nle 

when  not  abMed 

prosecution  ot.  to  Judcment 

onhuida  attaclied  or  leVied  on.  order  reatralnlog 

what  deoned  to  be.  by  eiecutor.  liability  tor 

WEATHER  BUREAU: 

froot  ot  records  ol 
OOW: 
dowBT  ot,  award  ot  money  to.  In  Ueu  ot 

In  landa  aold  on  execution 

may  bring  ^ectment  for 

statement  of,  In  ejectment 

bow  admeasured.  In  ejectment 

assignment  of 

as  tenant  In  common  of  mill 

reversion  of,  sale  of  real  estate  may  extend  to 

exemption  of  bomeete«d  duilns  occupancy  of 

allowance  for  maintenance  of 

distribution  ot  personal  estate  to 

WIDOW  AND  CHILDREN: 

of  deceased,  allowance  to 

WIFE: 

tort  of,  when  action  ag^nst  husband  tot 

as  wltDese  sgalnst  husband 

when  mortnee.  etc.,  ot  homestead  not  valid  without  signature 

ot 

inu  appeal  from  allowance  of  guardian's  account .  ■ . 
WILL: 

proved,  ocrrect  record  ot 

compotBncy  to  make,  not  noceasary  lo  show 

when  presumption  of,  obtains 

real  estate  of  Inlant.  etc..  not  lo  be  disposed  ot  contrary  to 

lernis  ot 

land  not  to  be  sold  contrary  to  specific  provisions  ot 

foreign,  probate  ot,  in  certain  cases 

deposit  ot,  with  Judge  ot  probate 

to  whom  only,  to  be  delivered 

dlipoeltlon  of,  after  death  ot  testator 

notice  ot  possession  by  Judge  of  probate 

when  delivered  to  other  court 

when  to  b«  ddlvered  by  party  having  custody  of 

when  executor  to  present,  to  probaM  court 

llablUty  tor  neglect  to  deliver 

probate  court  to  appoint  time  tor  probating 

notice  ot  probating 

service  of  notice  of  probate  ol 

granting  ot  probate  of 

leetlmony  to  prove  eieculioD  ot 

not  etfectuai  unless  probated 

probate  of.  when  conclusive 

probate  of  torelgn 

dl^MMltion  of  estate  according  to 

establishment  of  losl.  destroyed  or  suppressed 

share  ot  child  bom  after  making  ot 

share  ot  child  not  provided  lOTin 

provisions  In.  tor  payment  ot  debts  and  exiNmaes 

Insutncleacy  ot 

certificate  of  probate  ot 

when  certified,  may  be  read  in  evidence 

attested  copy  of,  may  be  recorded  in  register's  ofOce 

ol  personal  property,  limitations  and  restrictions  ot 

election  to  lake  personal  properly  otherwise  than  tmder. . 

Issue  of  letten  teetamentary  upon  proof  of 

copy  of.  to  be  attached  to  felt —  " — ' ""' 
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wluo  ancutoT  ol,  entitled  to  «adl«ct  «aecU  or  deceued . . 

notioe  to  foniSQ  eooaul  of  ainllcatlon  to  prove 

father  maj  appoint  niBrdlaii  DT 

p^ment  or  l«eael«flin.  bonowliig  money  tor 

tnuteea  under,  m^  tTsiuter  penooal  eatatea 

record  of  affldBTlta  of  birth,  etc.,  to  panlea  to 


WINDING  I... 

of  mininx  and  maauractuiliK  cotporatlona  with  expired  charters. 
■WITNEBBE8: 

wipreme  court  may  call  upon  to  teattf  jr  oralty 


oath  to. 

Lmardli _ 

teallly,  punlahable  aa  contempt. . . 


,,-ono(n™m  I , 

taking  of  teatlmonj  ot,  de  bene  cue 

lakiliK  o(  depoaltion  at.  under  commlaslon 

power  of  courts  to  compel  attendance  ot.  before 
Bwtwlng  and  Mamlnation  of,  beJorecomra' 
production  of,  notwlthslandliiK  d^ioallloii 
when  not  excused  from  anneilnf  queetir' 

whm  not  required  to  answer 

paitlea  may  be.  In  own  befaalf 

Intereat  or  eonvlctloo  not  to  dlsquallfr. . 
when  ddaodant  tn  criminal  case  maj  be. 
craH-eumlnatlon  ot  opposite  party,  etc., 

answers  of,  not  blading 

husband  or  wife  aa,  against  each  other. . 

chOd  under  ten  as,  procedure 

«ipert,  pay  of 

how  many  allowed 

law  not  HtpUcable  to  certain 

refusal  of  plaintiff  to  appear  as 

refusal  ot  defendant  to  appear  aa 

■errlce  of  mbpoeoa  for 

duty  of,  to  attend 

penalty  for  failure  of.  to  attend 


refUMl  of,  to  answer,  penalty  for 

opinions  on  religion,  not  to  dlsquallfr 

not  to  be  questioned  on 

may  be  produced  OB  hearing  of  motion,  el 

attendance  of,  before  referees 

parties  as,  before  tefeteea 

may  be  summomd  before  auditors 

admlniatratlon  of  oatb  to 

at  hewing  on  dissolution  of  attachment . . 
allowance  ot  fees  to  Bamlshee  aa 


a  corpus  to  bring  up  prisoner  as 

examloa^ion  of,  for  diacovny  of  property  ot  corporation . , 

inswer  ot.  not  to  be  used  In  criminal  proeecudon 

It  examination  of  fraudulent  debtors . , 


fraud 

before  arbitrators,  oaths  to.  . 

may  be  compelled  to  appei 

to  receive  only  single  coets . . . 

when  attorney  not  to  receive  fee  as . . 


n  answering  as.  In  relation  to  discovery  ( 


Jitlce  may  Issue  subpoenas  fc 


objections  to,  bow  iiied'  *. 
eubpocoaad  and  m  ' 


commitment  ot,  tor  refusal  to  ansn 

coivflnemMit  of 

adjournment  ot  cause  for  refusal  tc 
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WORK  AND  LABOR: 

in  suits  far,  when  JuEtice  not  to  require  Mcurlly  for  coala 
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Jurlsdlcllon  of  Bupteme  court  of  matters  brought  up  by 
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adverse  decision  on  motion  to  dlnnin  ma;  be  revtewed  on 

WRIT  OF  HESTITUTION;      '^ 
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